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Appeal from an order of the Suprenme Court, Oneida County (Nornman
|. Siegel, J.), entered May 22, 2017. The order denied plaintiffs’
notion for, in essence, partial summary judgnent on liability with
respect to the breach of contract cause of action agai nst defendant
Saf eco I nsurance Conpany of Anmerica and granted the cross notion of
def endant Safeco | nsurance Conpany of America for summary | udgnent
di sm ssing the anended conpl ai nt against it.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the cross notion of
def endant Safeco | nsurance Conpany of America is denied and the
anended conpl aint against it is reinstated, and plaintiffs’ notion is
granted, and the matter is remtted to Suprenme Court, Oneida County,
for further proceedings in accordance with the foll ow ng nmenorandum
Plaintiffs conmenced this action against, inter alia, Safeco |Insurance
Conmpany of Anerica (defendant) seeking to recover insurance proceeds
after their hone was damaged by water followi ng a water main break on
their street. |In their amended conplaint, plaintiffs asserted a cause
of action agai nst defendant for breach of contract, and thereafter
nmoved for, in essence, partial summary judgnment on liability with
respect to that cause of action by seeking a determ nation that
“[def endant] nust cover [plaintiffs’] loss.” Defendant cross-noved
for summary judgnment dism ssing the amended conplaint against it on
the ground that plaintiffs’ |oss was subject to a policy exclusion
related to certain kinds of water damage, includi ng damage caused by
“surface water.” W conclude that Suprenme Court erred in granting
defendant’s cross notion and denying plaintiffs’ notion.

In support of their notion, plaintiffs submtted a copy of their
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i nsurance policy fromdefendant as well as a copy of defendant’s

| etter denying coverage on the ground that the damage to plaintiffs’
property was caused by surface water. W conclude that plaintiffs
established as a matter of |aw that their honme was not damaged by
surface water, and we therefore reverse the order, deny the cross
notion, reinstate the anmended conpl ai nt agai nst defendant, grant
plaintiff’s notion, and remt the matter to Suprene Court for a
hearing on damages (see Gallo v Travelers Prop. Cas., 21 AD3d 1379,
1381 [4th Dept 2005]).

“An insurance agreenent is subject to principles of contract
interpretation” (Universal Am Corp. v National Union Fire Ins. Co. of
Pittsburgh, Pa., 25 NY3d 675, 680 [2015]), and “[a]lny . . . exclusions
or exceptions from policy coverage nust be specific and clear in order
to be enforced. They are not to be extended by interpretation or
inplication, but are to be accorded a strict and narrow construction”
(Seaboard Sur. Co. v Gllette Co., 64 Ny2d 304, 311 [1984]; see
Pi oneer Tower Omers Assn. v State FarmFire & Cas. Co., 12 NY3d 302,
306-307 [2009]). Inasmuch as the term“surface water” is not defined
in the policy, “we afford that termits ‘plain and ordinary neaning’ ~
(Gallo, 21 AD3d at 1380). W have previously defined surface water as
“ “the accumul ation of natural precipitation on the land and its
passage thereafter over the land until it either evaporates, is
absorbed by the I and or reaches stream channels’ " (Casey v General
Acc. Ins. Co., 178 AD2d 1001, 1002 [4th Dept 1991], quoting Drogen
Whol esal e Elec. Supply v State of New York, 27 AD2d 763, 763 [3d Dept
1967]; cf. Tsai v Liberty Mut. Ins. Co., 2015 W. 6550769, *6 [ Tex App,
Cct. 29, 2015]). W thus conclude that, under the clear and
unanbi guous terns of the policy, the water that entered the
plaintiffs’ residence was not surface water, and defendant therefore
erroneously deni ed coverage under that policy exclusion.

Contrary to defendant’s contention, the fact that the policy
stated that the overall water danmage exclusion applied “whether the
wat er damage [was] caused by or result[ed] from human or ani mal forces
or any act of nature” does not require a different result. That
statenent follows the entire list of events for which the water damage
excl usion applied, which included both acts of nature and hunan
forces, and does not change the definition of “surface water” as that
term has been defined by this Court.
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