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Appeal from an order of the Suprenme Court, Erie County (Deborah
A. Chines, J.), entered Novenber 30, 2016. The order, anong ot her
t hings, denied in part defendant’s notion to, anong other things,
conpel plaintiff to provide authorizations for certain records.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |law by granting the notion to the extent
that plaintiff is directed to submt to Suprene Court, for the five
years preceding the accident, nedical and pharmacy records related to
the body parts allegedly injured in the accident, including any
treatment for head or brain injuries; educational records relating to
| earning, attention, or cognitive difficulties; and nedical or
treatment records relating to drug and/ or al cohol abuse and nent al
heal th, and as nodified the order is affirned wi thout costs, and the
matter is remtted to Suprene Court, Erie County, for further
proceedi ngs in accordance with the follow ng nmenorandum Plaintiff
commenced this action seeking damages for injuries that he sustained
when he was struck by defendant’s aerial |ift while he and defendant’s
former enployee were noving the Iift. In his bill of particulars,
plaintiff alleged that he suffered injuries to his head, neck, back,
shoul ders, hands, right arm right knee, and left |leg, and he stated
t hat he sought danmages for “pain and suffering, past, present, and
future; permanency of his injuries and conditions, |oss of enjoynent
of life and |l oss of earnings.” |In appeal No. 1, defendant appeal s
froman order that denied its notion for a protective order. In
appeal No. 2, defendant appeals froman order that, inter alia, denied
those parts of its subsequent notion (second notion) seeking to conpel
plaintiff to provide authorizations for certain records, and to
di sm ss the conplaint or suppress the deposition testinony of
defendant’s former enpl oyee on the ground that plaintiff violated a
prior discovery order by deposing the former enployee prior to
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defendant’s deposition of plaintiff.

We reject defendant’s contention in appeal No. 1 that Suprene
Court erred in denying that part of its notion for a protective order
preventing plaintiff’s counsel from speaking with defendant’s former
enpl oyee outside of his deposition on the ground that such

communi cation would violate the attorney-client privilege. “It is
wel |l settled that the court is invested with broad discretion to
supervi se discovery . . . , and only a clear abuse of discretion wl/l

pronpt appellate action” (Msey v County of Erie, 148 AD3d 1572, 1573
[4th Dept 2017] [internal quotation marks omtted]; see Hann v Bl ack,
96 AD3d 1503, 1504 [4th Dept 2012]). Were, as here, a party seeks a
protective order under the attorney-client privilege, “the burden of
establishing any right to protection is on the party asserting it”
(Spectrum Sys. Intl. Corp. v Chem cal Bank, 78 Ny2d 371, 377 [1991];
see generally Cascardo v Cascardo, 136 AD3d 729, 730 [2d Dept 2016]),
and we conclude that the court did not abuse its discretion in denying
defendant’s notion. Even assum ng, arguendo, that the attorney-client
privilege extends to comruni cati ons between counsel for a corporation
and a former enployee of that corporation, we conclude that the
boilerplate clains of privilege asserted in defendant’s novi ng papers
were insufficient to establish the existence of confidenti al

comruni cati ons between counsel and the former enpl oyee for the purpose
of rendering or facilitating the rendition of |egal advice or services
(see Matter of Priest v Hennessy, 51 Ny2d 62, 68-69 [1980]; see also
Ni castro v New York Cent. Mut. Fire Ins. Co., 117 AD3d 1545, 1546 [4th
Dept 2014], |v dism ssed 24 NY3d 998 [2014]).

We reject defendant’s further contention in appeal No. 1 that the
court erred in denying that part of its notion for a protective order
preventing plaintiff’s counsel from deposing defendant’s forner
enpl oyee before defendant deposed plaintiff. As a general rule, a
def endant has priority of depositions where notice of the deposition
of a party is served before the tine to answer has expired (see Serio
v Rhulen, 29 AD3d 1195, 1196 [3d Dept 2006]; see also CPLR 3106 [a],
[b]). The “exam nation of a former enployee of a party[, however,] is
not exam nation of that party through the fornmer enployee” (MGowan v
East man, 271 NY 195, 198 [1936]). |Inasnmuch as defendant’s forner
enpl oyee is not a party, defendant does not have priority of
depositions with respect to the fornmer enployee, and thus the court
did not err in denying defendant’s notion for a protective order
preventing plaintiff’s counsel from deposing defendant’s forner
enpl oyee before defendant deposed plaintiff. For the sane reason,
contrary to defendant’s contention in appeal No. 2, the court did not
err in denying that part of the second notion seeking to dism ss the
conpl aint or preclude the deposition of defendant’s former enpl oyee on
the ground that plaintiff inproperly deposed the forner enployee
bef ore defendant deposed plaintiff.

Def endant further contends in appeal No. 2 that the court erred
in denying that part of its second notion seeking to conpel plaintiff
to provide unrestricted authorizations for his preaccident nedica
records, drug and al cohol treatnent and nental health treatnent
records, pharmaceutical records, and enploynment and school records.
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Contrary to defendant’s contention, the allegations in plaintiff’s
bill of particulars are not so broad “ ‘that they place plaintiff’'s
entire medical history in controversy’ ” (Reading v Fabi ano [ appeal
No. 2], 126 AD3d 1523, 1524 [4th Dept 2015]; see Schlau v Gty of

Buf fal o, 125 AD3d 1546, 1547-1548 [4th Dept 2015]; Tabone v Lee, 59
AD3d 1021, 1022 [4th Dept 2009]). Plaintiff, in comencing a personal
injury action, waived “the physician/patient privilege only with
respect to the physical and nental conditions [that he] affirmatively
pl aced in controversy” (Mayer v Cusyck, 284 AD2d 937, 937 [4th Dept
2001]), and not with respect “to information involving unrelated
illnesses and treatnments” (Schlau, 125 AD3d at 1548 [i nternal
quotation marks omtted]).

W agree with defendant, however, that plaintiff’s preaccident
medi cal and pharnmacy records, insofar as they relate to the body parts
and conditions at issue in the action, may contain rel evant
i nformati on about preexisting conditions and thus nmay be material and
necessary in defense of the action (see Boyea v Benz, 96 AD3d 1558,
1560 [4th Dept 2012]; Rothstein v Huh, 60 AD3d 839, 839-840 [2d Dept
2009]). W further agree with defendant that plaintiff affirmatively
pl aced his nental health and cognitive condition in issue by alleging
in his bill of particulars that, as a result of the accident, he
suffered from “concussi on and post-concussi on syndrone,” “sleep
di sorder,” and “cognitive comunication deficit,” and by providing an
affirmati ve answer when asked whet her he had any cognitive
difficulties before the concussion that resulted fromthe accident
(see Rothstein, 60 AD3d at 839-840). Thus, we concl ude that
plaintiff’s medical and pharmacy records, including records for nental
heal th and drug and al cohol treatnent, are material and necessary in
defense of the action, and are therefore discoverable. D sclosure,
however, shall be Ilimted to those records for the five years
precedi ng the accident, and the records “should not be released to
defendant[] until the court has conducted an in canera review thereof,
so that irrelevant information is redacted” (Nichter v Erie County
Med. Cr. Corp., 93 AD3d 1337, 1338 [4th Dept 2012]; see Donald v
Ahern, 96 AD3d 1608, 1610-1611 [4th Dept 2012]). We therefore nodify
the order in appeal No. 2 accordingly, and we remt the matter to
Suprene Court for an in camera review of the records.

Finally, we have consi dered defendant’s remai ning contention, and
we concl ude that defendant failed to nake the requisite show ng that
plaintiff’s school and enpl oynent records contain information that is
rel evant and material to the injuries in question, or that those
records “may contain information reasonably calculated to |lead to
rel evant evidence” (Bozek v Derkatz, 55 AD3d 1311, 1312 [4th Dept
2008] [internal quotation marks omitted]; see Helner v Draksic, 38
AD3d 1297, 1298 [4th Dept 2007]; see also CPLR 3101 [a]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court



