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NATI ONW DE AFFI NI TY | NSURANCE COVPANY OF AMERI CA,
NATI ONW DE GENERAL | NSURANCE COVPANY, NATI ONW DE

| NSURANCE COMPANY OF AMERI CA, NATI ONW DE MUTUAL

FI RE | NSURANCE COVPANY, NATI ONW DE MUTUAL | NSURANCE
COVPANY, NATI ONW DE ASSURANCE COVPANY, NATI ONW DE
PROPERTY AND CASUALTY, TI TAN | NDEWNI TY COMPANY,

VI CTORI A FI RE AND CASUALTY COVPANY AND VI CTORI A
AUTOMOBI LE | NSURANCE COVPANY,

PLAI NTI FFS- RESPONDENTS,

\% OPI Nl ON AND ORDER

JAVAI CA VELLNESS MEDI CAL, P.C.,
DEFENDANT- APPELLANT.

KOPELEVI CH & FELDSHEROVA, P.C., BROOKLYN (M KHAI L KOPELEVI CH OF
COUNSEL), FOR DEFENDANT- APPELLANT.

HOLLANDER LEGAL GROUP, P.C., MELVILLE (ALLAN HOLLANDER OF COUNSEL),
AND HARRI S J. ZAKARI N, P.C., FOR PLAI NTI FFS- RESPONDENTS.

Appeal from a judgment (denoninated order) of the Suprene Court,
Onondaga County (Donald A. G eenwod, J.), entered June 7, 2017. The
judgment, insofar as appealed from granted plaintiffs notion for
summary judgnent and entered declarations in favor of plaintiffs.

It is hereby ORDERED t hat the judgnment insofar as appeal ed from
i s unani nously reversed on the |Iaw w thout costs, the notion is
deni ed, and the declarations are vacat ed.

Opi ni on by PERADOTTO, J.:

In this appeal, we nust determ ne whether an insurer in a
no-fault benefits case may be precluded from asserting a defense
prem sed upon the failure of the insured or that person’s assignee to
appear at an exam nation under oath (EUO) where the insurer has not
tinmely denied coverage. W hold that such a defense is subject to
precl usi on.

Def endant is a nedical professional corporation that was assigned
clainms for no-fault benefits by individuals who purportedly received
treatment for injuries allegedly sustained in notor vehicle accidents.
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Def endant subnmitted bills for the services it purportedly rendered,
along with the assignment of benefit fornms, to the insurance carrier
plaintiffs (hereafter, Nationw de) seeking rei nbursenent pursuant to
the no-fault law and regul ati ons (see Insurance Law art 51; 11 NYCRR
part 65). As part of an investigation of the validity of the clains,
Nat i onwi de sought additional information and requested that defendant
submt to EUCs. Despite Nationw de’s repeated requests, defendant
failed to appear at any of the schedul ed EUGCs.

Thereafter, Nationwi de commenced this declaratory judgnent action
alleging that, by failing to appear for properly schedul ed and noti ced
EUCs, defendant “breached a material condition precedent to coverage”
under the insurance policies and no-fault regulations. Nationw de
noved for summary judgnent declaring that, as a result of such breach
it was under no obligation to pay or reinburse any of the subject
cl ai ms, and defendant cross-noved for, inter alia, sunmary judgnment
di sm ssing the conplaint.

Suprene Court subsequently granted the notion, and denied the
cross notion. The court declared, anong other things, that defendant
breached a condition precedent to coverage by failing to appear at the
schedul ed EUCs and determ ned that Nationw de therefore had the right
to deny all clainms retroactively to the date of |oss, regardl ess of
whet her it had issued tinely denials.

As limted by its brief on appeal, defendant contends that the
court erred in granting the notion because, in pertinent part, an
insurer is precluded fromasserting a litigation defense prem sed upon
nonappearance at an EUO in the absence of a tinmely denial of coverage
and that Nationwide failed to neet its burden of establishing that it
issued tinely denials. W agree with defendant for the reasons that
foll ow.

“The Conprehensive Mdtor Vehicle I nsurance Reparations Act,
cormmonly referred to as the ‘No-Fault Law (see Insurance Law art 51)
is ained at ensuring ‘pronpt conpensation for |osses incurred by
accident victins without regard to fault or negligence, to reduce the
burden on the courts and to provide substantial prem um savings to New
York notorists’ ” (Viviane Etienne Med. Care, P.C. v Country-Wde Ins.
Co., 25 NY3d 498, 504-505 [2015]). As relevant here, “[w here an
insurer fails to pay or deny a [no-fault] claimwthin the requisite
30 days under the statute and regulations following its receipt of the
proof of claim the insurer is subject to substantial consequences,
namel y, preclusion fromasserting a defense agai nst paynent of the
clainmi (id. at 506 [internal quotation marks omtted]; see Fair Price
Med. Supply Corp. v Travelers Indem Co., 10 NY3d 556, 562-563 [2008];
Hospital for Joint D seases v Travelers Prop. Cas. Ins. Co., 9 Ny3d
312, 317-318 [2007]; Presbyterian Hosp. in Gty of N Y. v Maryl and
Cas. Co., 90 Ny2d 274, 282 [1997], rearg denied 90 Ny2d 937 [1997]).

Al t hough the preclusion renedy “nmay require an insurer to pay a
no-fault claimit mght not have had to honor if it had tinely denied
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the claim” the Court of Appeals has “enphasized that the great

conveni ence of ‘pronpt uncontested, first-party insurance benefits’ is
‘part of the price paid to elimnate common-|aw contested | awsuits’ ”
(Viviane Etienne Med. Care, P.C., 25 NY3d at 506; see Fair Price Med.
Supply Corp., 10 NY3d at 565; Presbyterian Hosp. in Gty of N Y., 90
NY2d at 285).

The sol e exception to the preclusion renedy “ari ses where an
insurer raises |lack of coverage as a defense” (Viviane Etienne Med.
Care, P.C., 25 NY3d at 506). “In such cases, an insurer who fails to
issue a tinely disclaimer is not prohibited fromlater raising th[at]
def ense because ‘the insurance policy does not contenplate coverage in
the first instance, and requiring paynent of a claimupon failure to
timely disclaimwould create coverage where it never existed ”
(Hospital for Joint Diseases, 9 NY3d at 318). The Court of Appeals
has characterized the no-coverage exception to the preclusion renedy
as an “exceptional exenption” of “narrowf ] . . . sweep” (Central Cen
Hosp. v Chubb Group of Ins. Cos., 90 Ny2d 195, 199 [1997]; see Fair
Price Med. Supply Corp., 10 NY3d at 563-564; Hospital for Joint

D seases, 9 NY3d at 318). |In determ ning whether a specific defense
is subject to the preclusion renedy or falls under the no-coverage
exception, a court nust answer the follow ng question: “Is the

defense nore like a ‘normal’ exception fromcoverage (e.g., a policy
exclusion), or a lack of coverage in the first instance (i.e., a
defense ‘inplicat[ing] a coverage matter’)?” (Fair Price Med. Supply
Corp., 10 NY3d at 565).

L1l

The specific defense at issue here, based on nonappearance
at EUCs, originates fromthe nandatory personal injury protection
endorsenent included as part of all autonobile insurance policies (see
11 NYCRR 65-1.1 [b] [1]), which provides that “[n]o action shall lie
against the [insurer] unless, as a condition precedent thereto, there
shal | have been full conpliance with the terns of this coverage”
(11 NYCRR 65-1.1 [d]). Those terns include providing witten notice
of the accident to the insurer, as well as witten proof of claimfor
heal th service expenses (see id.). Wth respect to proof of claim
t he endorsenent states that, upon request by the insurer, the insured
or that person’s assignee nust, anmong other things, submt to EUCs as
may be reasonably required (see id.; see also 11 NYCRR 65-3.5 [€e]).

We concl ude that a defense prem sed upon nonappearance at an EUO
is “nmore like a ‘normal’ exception from coverage (e.g., a policy
exclusion)” than one involving “a | ack of coverage in the first
instance (i.e., a defense ‘inplicat[ing] a coverage matter’)” (Fair
Price Med. Supply Corp., 10 NY3d at 565; see also Hospital for Joint
D seases, 9 NY3d at 319-320; Presbyterian Hosp. in Gty of N Y., 90
NY2d at 281-286; see generally Central Gen. Hosp., 90 NY2d at 199).
Unl i ke defenses where preclusion thereof would result in coverage
where it never existed, such as those prem sed upon the |ack of a
contract with the person claimng coverage or for the vehicle involved
in the accident, the termnation of the contract prior to the
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accident, or the cause of the purported injuries being sonething other
than a vehicul ar accident (see Hospital for Joint Di seases, 9 NY3d at
319; Central Gen. Hosp., 90 Ny2d at 200; Zappone v Honme Ins. Co., 55
NYy2d 131, 136-138 [1982]), the EUO nonappearance defense allows the
insurer to avoid liability for the paynent of no-fault benefits where
the insured or assignee has breached a condition in an existing policy
provi di ng coverage (see IDS Prop. Cas. Ins. Co. v Stracar Med. Servs.,
P.C., 116 AD3d 1005, 1007 [2d Dept 2014]). In other words,

“ ‘coverage legitimately . . . exist[s]’ ” where there is a valid,
unexpi red policy under which a covered person seeks recovery follow ng
“an actual accident” involving a covered vehicle that results in the
person sustaining “actual injuries” (Fair Price Med. Supply Corp., 10
NY3d at 565). In that event, the insured or assignee nust neet
certain obligations to the insurer to receive paynent, including
submitting to reasonably requested EUGs, and the insurer nust neet
certain obligations to the insured or assignee, including making
tinmely paynent of benefits that are supported by the requisite proof
(see Insurance Law 8 5106 [a]; 11 NYCRR 65-1.1 [d]). Thus, coverage
under the policy exists in the first instance, but the failure of the
i nsured or assignee to conply with the provision requiring subm ssion
to reasonably requested EUCs allows the insurer to deny paynent of a
cl ai m based on such a material breach of the policy and thus relieves
the insurer of liability for the paynment of policy proceeds (see 11
NYCRR 65-1.1 [d]; Interboro Ins. Co. v Cennon, 113 AD3d 596, 597 [2d
Dept 2014]; Westchester Med. Cr. v Lincoln Gen. Ins. Co., 60 AD3d
1045, 1046-1047 [2d Dept 2009], |v denied 13 NY3d 714 [2009]).

Nat i onwi de nonet hel ess contends that the court properly relied
upon First Departnent precedent holding that the failure to appear at
a duly requested EUO constitutes “a breach of a condition precedent to
coverage under the no-fault policy, and therefore fits squarely within
t he [ no-coverage] exception to the preclusion [renmedy]” (Unitrin
Advant age Ins. Co. v Bayshore Physical Therapy, PLLC, 82 AD3d 559, 560
[ 1st Dept 2011], Iv denied 17 Ny3d 705 [2011] [enphasis added]; see
Mapfre Ins. Co. of N Y. v Manoo, 140 AD3d 468, 470 [1st Dept 2016];
Hertz Corp. v Active Care Med. Supply Corp., 124 AD3d 411, 411 [ 1st
Dept 2015]; Allstate Ins. Co. v Pierre, 123 AD3d 618, 618 [1lst Dept
2014]). W disagree. “Most conditions precedent describe acts or
events which nmust occur before a party is obliged to performa promn se
made pursuant to an existing contract, [which is] a situation to be
di stingui shed conceptually froma condition precedent to the fornation
or existence of the contract itself . . . In the latter situation, no
contract arises ‘unless and until the condition occurs’ ” (Oppenhei ner
& Co. v Oppenheim Appel, Dixon & Co., 86 Ny2d 685, 690 [1995]).
Contrary to the determ nation of the First Departnent, we concl ude
that the requirenment that an insured or assignee submt to an EUO is
not a condition precedent to the existence of coverage itself; rather,
submi ssion to a reasonably requested EUO represents an event that
“must occur before [the insurer] is obliged to performa prom se nade
pursuant to an existing [policy],” i.e., rendering paynment of benefits
(1d.; see 11 NYCRR 65-1.1 [d]). In sum the failure to appear at a
reasonably requested EUO constitutes a breach of an existing policy
condition, which is distinguishable fromlack of coverage in the first
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i nstance (see generally Fair Price Med. Supply Corp., 10 Ny3d at 565;
Central Gen. Hosp., 90 Ny2d at 199).

We further agree with defendant that, contrary to the court’s
determ nation and Nati onw de’s contention, our holding in Interboro
Ins. Co. v Tahir (129 AD3d 1687 [4th Dept 2015]) is not controlling.
The no-coverage exception to the preclusion renmedy was not at issue
and the insurer disclained coverage in that case; thus, it is
factual |y distinguishable and | egally unpersuasive inasnmuch as the
broad | anguage regarding vitiation of the contract for failure to
conply with a condition precedent was not central to the hol ding and
did not account for the conceptual differences between types of
conditions precedent (see id. at 1688).

| V.

W agree with defendant that, inasnuch as the defense based on
nonappearance at an EUO i s subject to the preclusion renedy,
Nati onwi de was required to establish that it issued tinmely denials on
that ground, and that Nationwi de failed to neet its initial burden on
the notion. The assertions in the affidavit of Nationw de’'s clains
specialist that Nationw de issued tinely denial forns to defendant for
nonappearance at the EUOs are conclusory and unsupported by any such
denial forms; therefore, Nationw de did not establish as a matter of
law that it issued tinely and proper denials. Inasnuch as Nationw de
“failed to establish [its] prima facie entitlenment to judgnent as a
matter of law on the issue of [its] tinely and proper denial of
coverage, summary judgnment should have been deni ed regardl ess of the
sufficiency of . . . defendant’s opposition” (Progressive Cas. Ins.
Co. v Infinite Otho Prods., Inc., 127 AD3d 1050, 1052 [2d Dept
2015]) .

V.
Accordi ngly, we conclude that the judgnment insofar as appeal ed

from should be reversed, the notion should be denied, and the
decl arati ons shoul d be vacat ed.

Ent er ed: Novenber 16, 2018 Mark W Bennett
Cerk of the Court



