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Appeal from a judgment of the Niagara County Court (Sara Sheldon,
J.), rendered March 29, 2019.  The judgment convicted defendant upon a
plea of guilty of attempted assault in the first degree.  

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed. 

Memorandum:  Defendant appeals from a judgment convicting him
upon his plea of guilty of attempted assault in the first degree
(Penal Law §§ 110.00, 120.10 [1]).  We agree with defendant that he
did not validly waive his right to appeal because County Court’s oral
colloquy “utterly ‘mischaracterized the nature of the right’ ” to
appeal (People v Thomas, — NY3d —, 2019 NY Slip Op 08545, *6 [2019]),
inasmuch as “the court’s advisement as to the rights relinquished [by
defendant] was incorrect and irredeemable under the circumstances”
(id. at —, 2019 NY Slip Op 08545, *5).  Because the court provided
defendant with erroneous information about the scope of the waiver of
the right to appeal and failed to identify the several rights that
would survive that waiver, we conclude that the colloquy was
insufficient to ensure that the waiver was voluntary, knowing, and
intelligent (see id. at —, 2019 NY Slip Op 08545, *6-7). 
Nevertheless, we conclude that the sentence is not unduly harsh or
severe.
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