SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

951

CA 10-00708
PRESENT: MARTOCHE, J.P., CENTRA, CARNI, LINDLEY, AND GREEN, JJ.

MONICA TESMER, AS PARENT AND NATURAL GUARDIAN
OF NORMA TESMER, AN INFANT, PLAINTIFF-RESPONDENT,

\% MEMORANDUM AND ORDER

DAVID COLONNA, DEFENDANT-APPELLANT,
ET AL., DEFENDANT.

HISCOCK & BARCLAY, LLP, BUFFALO (BRIAN G. MANKA OF COUNSEL), FOR
DEFENDANT-APPELLANT.

CELLINO & BARNES, P.C., ROCHESTER (SAREER A. FAZILI OF COUNSEL), FOR
PLAINTIFF-RESPONDENT.

Appeal from an order of the Supreme Court, Orleans County (Tracey
A. Bannister, J.), entered September 16, 2009 in a personal injury
action. The order denied the motion of defendant David Colonna for
summary judgment dismissing the complaint against him.

It is hereby ORDERED that the order so appealed from is
unanimously reversed on the law without costs, the motion is granted,
summary judgment is granted in favor of defendant Terry A. Weese and
the complaint is dismissed.

Memorandum: Plaintiff commenced this action seeking damages for
injuries sustained by her daughter when she was bitten by a dog owned
by defendant Terry A. Weese. The incident occurred while plaintiff’s
daughter was inside the residence of Weese, which she leased from
defendant David Colonna. The complaint, as amplified by the bill of
particulars, alleges that defendants are liable for common-law
negligence and for violations of Agriculture and Markets Law § 119 and
the local leash law. We conclude that Supreme Court erred in denying
the motion of Colonna for summary judgment dismissing the complaint
against him. It is well established that, in an action for damages
resulting from a dog bite, a plaintiff may recover only on a theory of
strict liability and not for common-law negligence (see Petrone v
Fernandez, 12 NY3d 546, 550; Bard v Jahnke, 6 NY3d 592, 599; Collier v
Zambito, 1 NY3d 444, 446-448). Further, a “defendant’s violation of
[Agriculture and Markets Law § 119 and] the local leash law is
‘irrelevant because such a violation is only some evidence of
negligence, and negligence is no longer a basis for imposing
liability’ ” for injuries sustained as the result of a dog bite
(Petrone, 12 NY3d at 550). We therefore reverse the order, grant the
motion and dismiss the complaint against Colonna. Also, pursuant to
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CPLR 3212 (b), we search the record and grant summary judgment in
favor of Weese dismissing the complaint against her, despite her
failure to seek that relief.

Entered: October 1, 2010 Patricia L. Morgan
Clerk of the Court



