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Appeal from an order of the Suprenme Court, Erie County (John M
Curran, J.), entered Decenber 3, 2009 in a breach of contract action.
The order, anong other things, granted defendant’s cross notion for
sumary j udgnent .

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the | aw by denying that part of defendant’s
cross nmotion for sumrary judgnent dism ssing the breach of contract
claiminsofar as it concerns the 2002 conpensati on plan and granting
that part of plaintiff’s notion for | eave to anend the conplaint with
respect to the breach of contract claimand as nodified the order is
affirmed wit hout costs.

Menmorandum  Plaintiff commenced this action seeking to recover
unpai d conm ssi ons and bonuses that he allegedly earned during his
enpl oyment with defendant and that were owed to hi munder his 2002 and
2003 conpensation plans with defendant. Plaintiff thereafter noved
for leave to amend his conplaint, and defendant cross-noved for
summary judgnent dism ssing the conplaint, alleging that, even as
anended, plaintiff is not entitled to the relief sought therein.

Addressing first defendant’s cross notion for sunmary judgnment
di sm ssing the conplaint, we conclude that Suprenme Court properly
granted that part of the notion with respect to any clains of fraud.
“ *The addition of an allegation of scienter will not transforma
breach of contract action into one to recover damages for fraud ~
(El'lis v Wi ppo, 262 AD2d 1055). The court erred, however, in
granting that part of defendant’s cross notion wth respect to the
breach of contract claiminsofar as it concerns the 2002 conpensati on
pl an, and we therefore nodify the order accordingly. Defendant failed



- 2- 1423
CA 10-00611

to meet its initial burden with respect to that part of the breach of
contract claim inasnuch as it submtted no evidence of plaintiff’'s
2002 conpensation (see generally Zuckerman v City of New York, 49 Ny2d
557, 562). Defendant thus failed to establish either that plaintiff
was paid in accordance with the 2002 conpensation plan or that his
right to payment never accrued under the plan. The court properly
granted that part of defendant’s cross notion with respect to the
breach of contract claimconcerning the 2003 conpensati on pl an,
however. In particular, the 2003 conpensation plan provided that
plaintiff would be paid a bonus upon neeting a sales quota, but the
uncontroverted charts in the record reflecting plaintiff’s 2003 sal es
guota establish that, with the exception of one sales period,
plaintiff never net his sales quota and thus failed to qualify for a
bonus under the conpensation plan. Furthernore, under the 2003 pl an,
commi ssions were paid only for technical field services project work
and new sales. Inasmuch as plaintiff admts that another enployee
made the sales, plaintiff was not entitled to conm ssions under that
pl an.

Contrary to the contention of plaintiff, the court properly
deni ed those parts of his notion for |eave to anend the conpl ai nt
seeking to add a cause of action for intentional tort as well as
further allegations with respect to the existing cause of action for
fraud, inasnmuch as that proposed cause of action and the further
all egations were “patently lacking in nerit” (Green v Passenger Bus
Corp. [appeal No. 2], 61 AD3d 1377, 1378; see Anderson v Notti ngham
Vil. Homeowner’s Assn., Inc., 37 AD3d 1195, 1198, rearg granted 41
AD3d 1324). W concl ude, however, that the court abused its
di scretion in denying that part of plaintiff’s notion for |eave to
amend the conplaint with respect to the breach of contract claim and
we therefore further nodify the order accordingly. The additiona
al l egations asserted in the proposed anendnent have | ong been known to
def endant, and thus defendant cannot be said to be prejudiced by the
del ay (see Anderson, 37 AD3d at 1198).
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