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Appeal from an order of the Suprene Court, Erie County (D ane Y.
Devlin, J.), entered February 4, 2010 in a personal injury action.
The order granted the relief requested in plaintiff's petition.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs and the specia
proceeding is converted to an action.

Menorandum  Deborah N chols was injured in Novenber 2005 when
she slipped and fell on ice in an area maintai ned by BDS Landscape
Design (BDS) and WIIiam Dobson, I1l. National G ange Mitua
| nsurance (National Grange) is the insurance carrier for BDS and
Dobson. Nichols successfully filed a workers’ conpensati on cl ai m and,
begi nning in February 2007, she entered into settl enent negotiations
with National Gange with respect to her negligence claim The
parties thereafter reached an oral settlenment of the negligence claim
In a confirmng letter fromher attorney in May 2008, Nichols stated
that the settlenent was “subject to the consent and wai ver of the
lien” by nonparty Sedgw ck C ai ns Managenent Services (Sedgw ck), the
i nsurance carrier for the Wrkers’ Conpensation Board. On July 30,
2008, Nichols sent a proposed general release to National G ange that
i nproperly named an unrelated entity as the rel eased party and, the
foll owi ng day, National G ange faxed a release to N chols containing
the sanme terns as her proposed release but nam ng the correct rel eased
parties. N chols did not receive Sedgwi ck’s consent to the settl enent
until April 2009, whereupon she executed the rel ease prepared by
National Grange. By letter dated May 29, 2009, however, Nationa
Grange advised Nichols that its position was that the case was not
settled and that the claimby N chols therefore was tine-barred.

Ni chol s thereafter commenced this “special proceeding” by order
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to show cause and petition, seeking a determi nation “that a judgment
be entered agai nst [National G ange, BDS and Dobson] . . . tolling the
running of the [s]tatute of [I]imtations[] and conpelling paynent of
the agreed settlenent to [Nichols] . . . .” According to N chols,
Nat i onal Grange “breached its settlenent agreenent” and “acted in a
deceptive manner that tolls the running of the [s]tatute of
[I]imtations as intended by the CPLR " Suprene Court granted the
relief requested by Nichols, resulting in this appeal by BDS, Dobson
and National G ange.

| nasnmuch as a special proceeding is not the proper procedura
vehicle for Nichols’ clains (see generally CPLR 103 [b]), which sound
in breach of contract (see Insurance Co. of NN Am v New York Cas.
Ins. Co., 156 AD2d 1018-1019, |v denied 75 Ny2d 708; see al so
Kowal chuk v Stroup, 61 AD3d 118, 119-121), we exercise our power to
convert this “special proceeding” to an action (see CPLR 103 [c]; see
generally Jones v Town of Carroll, 32 AD3d 1216, 1218, appeal
di sm ssed 12 NY3d 880). W thus deemthe order to show cause to be a
summons and the petition to be a conplaint (see Matter of Bart-Rich
Enters., Inc. v Boyce-Canandai gua, Inc., 8 AD3d 1119), and we note
that Nichols is properly denom nated as a plaintiff while BDS, Dobson
and National G ange are properly denom nated as defendants.

Wth respect to the nmerits of this action, we conclude that the
court erred in effectively granting sunmary judgnment to plaintiff (see
general ly Taskiran v Murphy, 8 AD3d 360), inasrmuch as plaintiff failed
to establish the existence and terns of the settlenent agreenent as a
matter of |law (see generally Pyram d Brokerage Co., Inc. v Zurich Am
Ins. Co., 71 AD3d 1386, 1387; Easton Tel ecom Servs., LLC v d obal
Crossing Bandwi dth, Inc., 62 AD3d 1235, 1237). W therefore reverse
t he order.

Entered: Decenber 30, 2010 Patricia L. Morgan
Clerk of the Court



