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IN THE MATTER OF OI'TO HARNI SCHFEGER, FRANK
ALVARADO, EDMOND BERNABEI, JOHN BRENNAN,
JOSEPH BRI GANTI, WESLEY S. BROWN, W LFREDO
CARBONEL, JR., JOSE CELORI O M CHAEL CLARK,
TI MOTHY S. FI NGLAND, DAVI D FRANKLI N, DENNI S
GONZALEZ, JUSTIN HAVI LL, SCOIT H LL, MJRRY E.
HOOPER, M CHAEL HOULI HAN, MARTI N LOGAN,

JENNI FER L. MORALES, MYRON MOSES, RUBEN

PADI LLA, JR, DALE L. PASCOE, TIMOTHY M
PEARCE, VI NCENT POST, ANDREW W SANTELL,

DAVI D SI MPSON, PHI LI P SI NDONI, DAVI D SWAI N,
THOVAS TASI CK, EDEN TORRES, | GNACI O A
TORRES, NORBERTO TORRES, CHRI STOPHER TUTTLE
AND DANI EL J. ZI MVERVAN, PETI TI ONERS- APPELLANTS,

\% MEMORANDUM AND ORDER
DAVI D MOORE, CHI EF OF PCLI CE OF ROCHESTER

PCLI CE DEPARTMENT, ROCHESTER POLI CE DEPARTMENT,
AND CI TY OF ROCHESTER, RESPONDENTS- RESPONDENTS.

MJULDOON & GETZ, ROCHESTER (JON P. CETZ OF COUNSEL), FOR
PETI TI ONERS- APPELLANTS.

THOVAS S. RI CHARDS, CORPORATI ON COUNSEL, ROCHESTER (M CHELE DI GAETANO
OF COUNSEL), FOR RESPONDENTS- RESPONDENTS.

Appeal from a judgnment of the Suprenme Court, Monroe County
(Harold L. Galloway, J.), entered Septenber 11, 2009 in a proceeding
pursuant to CPLR article 78. The judgnent declared that petitioners
are not entitled to permanent appointnments to the position of
i nvestigator pursuant to Gvil Service Law 8 58 (4) (c) (ii).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously reversed on the | aw wi thout costs, the petition is granted
and the matter is remtted to Supreme Court, Monroe County, for
further proceedings in accordance with the foll ow ng Menorandum
Petitioners comenced this CPLR article 78 proceedi ng seeking
designation as police investigators pursuant to GCvil Service Law § 58
(4) (c) (ii). Petitioners are 33 nenbers of the Special Investigation
Section (SIS) of respondent Rochester Police Departnent (hereafter,
RPD). In a prior appeal, we concluded that the “nmerit and fitness
test” used by respondents to determne civil service pronotions “is
not the equivalent of the ‘exam nations for designation to detective
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or investigator’ required in order to be exenpt fromthe requirenents
set forth in Cvil Service Law 8 58 (4) (c) (ii)” (Matter of

Har ni schf eger v Mbore, 56 AD3d 1131, 1132). W further concl uded that
Suprene Court “should have conducted a hearing to determn ne whet her
petitioners were ‘tenporarily assigned to performthe duties of
detective or investigator’ for a period exceeding 18 nonths” (id.,
quoting 8 58 [4] [c] [ii]). W therefore reversed the judgnent,
reinstated the petition and remtted the matter for such a hearing
(see id.).

Upon remttal, the court conducted the hearing and concl uded
that, inter alia, petitioners were not tenporarily assigned to the
sane duties as investigators in the RPD (see Cvil Service Law § 58
[4] [c] [ii]), and that, because of differences in the work
responsibilities of petitioners and investigators, petitioners failed
to establish that their assignnent to the SIS constituted their
assignnment to the duties of an investigator. W reverse.

We conclude that the court erred in determ ning that petitioners
are not entitled to relief pursuant to Gvil Service Law 8 58 (4) (c)
(1i) on the ground that their assignnents to SIS were | ongstandi ng
rat her than tenporary. The legislative findings enbodied in Cvil
Service Law 8 58 (4) (c) (i) evince an intent to protect those called
upon to serve in a detective or investigative capacity for a period
exceeding 18 nonths. Thus, an officer asked to serve in such a
capacity for either a term beyond the 18-nonth period set forth in
section 58 (4) (c) (ii) or on a permanent basis is entitled to the
protections of that section (cf. Matter of Cal abrese v Conm ssioner of
Police of Gty of Yonkers, 282 AD2d 457, |v denied 96 Ny2d 717).

Wth respect to the issue whether petitioners perforned the work
of investigators, we note at the outset that petitioners’ union
refused to grieve that issue and that petitioners therefore had no
adm ni strative renmedy (see generally Harni schfeger, 56 AD3d 1131).
Thus, in the prior appeal, we remtted the matter for a franed-issue
hearing with respect to whether petitioners were tenporarily assigned
to performthe duties of detective or investigator for the rel evant
time period. Consequently, this is not a case in which we consider
whet her the respondents’ determ nation was arbitrary and capri ci ous
(cf. Matter of Finelli v Bratton, 298 AD2d 197, 198, |v denied 100
NY2d 505). Rather, it is our task to “evaluate ‘the weight of the
evi dence presented [at the framed-issue hearing] and grant judgment
warranted by the record, giving due deference to the . . . court’s
determ nations regarding witness credibility, so |long as those
findings could have been reached upon a fair interpretation of the
evidence’ " (Matter of Cty of Syracuse Indus. Dev. Agency [Alterm
Inc.], 20 AD3d 168, 170; see State Farm Mut. Auto. Ins. Co. v Taveras,
71 AD3d 606).

Viewi ng the evidence in the |ight nost favorable to respondents,
the prevailing parties (see Matter of City of Syracuse |Indus. Dev.
Agency [Alterm Inc.], 20 AD3d at 170), we conclude that the court’s
deci sion coul d not have been reached under any fair interpretation of
the evidence. |In deternmning that petitioners were not tenporarily
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assigned to the sanme duties as investigators, the court m stakenly
relies on the artificial distinction between the types of crines
investigated by petitioners and investigators. Petitioners, as SIS
of ficers, investigate crines such as narcotic sal es, ganbling,
prostitution and related crinmes. Investigators attenpt to solve
crimes such as nurder, arson, robbery and assault. W concl ude,
however, that the record establishes that the work perforned by
petitioners and investigators is substantively identical.

| nasmuch as there is no explicit definition of “investigator”
contained in the record, respondents presented the testinony of the
RPD Deputy Chief to distinguish the work of petitioners fromthat of
investigators. To the extent that the testinony of the RPD Deputy
Chi ef was the functional equival ent of expert testinony, we concl ude
that it was bereft of probative value (see generally Romano v Stanl ey,
90 NY2d 444, 451-452; Silverman v Sciartelli, 26 AD3d 761, 762). That
testimony was contradi cted by docunentary evidence in the record
establishing that SIS officers and investigators both worked in the
| nvestigations Division of the Operations Bureau and were on the sane
level in the RPD s chain of comrand.

We therefore reverse the judgnment, grant the petition and remt
the matter to Suprene Court to determ ne the anount of conpensation to
whi ch each petitioner is entitled. 1In view of our determ nation, we
do not address petitioners’ remaining contention.

Entered: Decenber 30, 2010 Patricia L. Morgan
Clerk of the Court



