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Appeal from an order of the Fam |y Court, Onondaga County
(Mchele Pirro Bailey, J.), entered Septenber 8, 2009 in a proceeding
pursuant to Social Services Law § 384-b. The order, anong other
t hi ngs, denied respondent’s notion to vacate an order of fact-finding
and di sposition dated April 27, 2009.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum In this proceeding to term nate her parental rights
on the ground of permanent negl ect, respondent nother failed to appear
at the second day of the fact-finding hearing. Famly Court proceeded
with the fact-finding hearing in the absence of the nother and
concl uded that she had permanently negl ected the subject child.
| medi ately following the fact-finding hearing, the court conducted a
di spositional hearing and determned that it was in the child s best
interests to award custody and guardi anship of the child to
petitioner. The nother thereafter noved to vacate the order entered
upon her default, asserting that she had m sunderstood the court’s
stat enent concerning the continuation date of the fact-finding
hearing. The court denied that part of the nother’s notion with
respect to the finding of permanent neglect, but the court in effect
granted that part of the notion with respect to the dispositiona
phase of the proceedi ngs by reopening the dispositional hearing “in
the interests of justice” in order to afford the nother the
opportunity to testify and present evidence. The nother testified at
t he reopened di spositional hearing, whereupon the court adhered to its
prior determnation to term nate her parental rights.
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On appeal, the nother contends that she was deprived of effective
assi stance of counsel because her assigned attorney failed to ensure
t hat she knew when to appear in court for the continuation of the
fact-finding hearing, and failed to provide a neritorious defense in
support of the notion to vacate the order entered upon her default.
We reject that contention. The record establishes that both the
not her and her attorney were notified of the continuation date of the
fact-finding hearing and, under the circunstances, it cannot be said
that the nother’s attorney was ineffective for failing to do nore to
ensure that the nother would be present on that date (see generally
Matter of Mchael F., 16 AD3d 1116). |Indeed, the nother nerely states
generally that her attorney “may not have clearly informed her” of the
date of the continuation of the fact-finding hearing, but she does not
di spute that she was present in court when the date was desi gnated.
Contrary to the further contention of the nother, the record
establishes that her attorney did in fact attenpt to provide the
requi site nmeritorious defense in support of the notion. Although the
court determned that the proferred defense | acked nerit, that
determ nati on does not establish that the nother’s attorney was
i neffective.

Entered: Decenber 30, 2010 Patricia L. Morgan
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