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IN THE MATTER OF THE STATE OF NEW YORK
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ERSKI NE FOX, A PATIENT I N THE CUSTCDY OF
NEW YORK STATE OFFI CE OF MENTAL HEALTH AT
CENTRAL NEW YORK PSYCHI ATRI C CENTER
RESPONDENT- APPELLANT.

EMVETT J. CREAHAN, DI RECTOR, MENTAL HYA ENE LEGAL SERVI CE, ROCHESTER
(NEIL J. RONE OF COUNSEL), FOR RESPONDENT- APPELLANT.

ANDREW M CUOMO, ATTORNEY GENERAL, ALBANY ( KATHLEEN M TREASURE OF
COUNSEL), FOR PETI Tl ONER- RESPONDENT.

Appeal from an order of the Suprene Court, Wayne County (John B
Nesbitt, J.), entered Septenber 10, 2009 in a proceedi ng pursuant to
Mental Hygiene Law article 10. The order, inter alia, determ ned that
respondent is a dangerous sex offender requiring confinenment and
commtted respondent to a secure treatnent facility.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Respondent appeals from an order pursuant to Ment al
Hygi ene Law article 10, entered following a jury trial determning
that he has a nental abnormality within the nmeaning of Mental Hygiene
Law 8§ 10.03 (i) and is a dangerous sex offender requiring confinenent
in a secure treatnment facility. Contrary to the contention of
respondent, Supreme Court properly allowed petitioner’s expert to
testify concerning hearsay statenents regardi ng uncharged and unproven
acts of sexual abuse commtted by respondent. According to
respondent, those statenents failed to nmeet the requirenents of the
professional reliability exception to the hearsay rule. W reject
that contention. It is well settled that an expert w tness may
“provi de opi nion evidence based on ot herw se inadm ssi bl e hearsay,
provided [that] it is denonstrated to be the type of naterial conmonly
relied on in the profession” (H nlicky v Dreyfuss, 6 NY3d 636, 648;
see generally People v Sugden, 35 NY2d 453, 460), and provided that it
does not constitute the sole or principal basis for the expert’s
opi nion (see Anderson v Dai nack, 39 AD3d 1065, 1066-1067; People v
W asi uk, 32 AD3d 674, 680-681, |v dism ssed 7 NY3d 871). However,
“whet her evi dence may becone adm ssible solely because of its use as a
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basis for expert testinony remains an open question in New YorKk”

(Hi nlicky, 6 Ny3d at 648), inasnuch as there is a “distinction between
the adm ssibility of an expert’s opinion and the adm ssibility of the

information underlying it” (People v Goldstein, 6 NY3d 119, 126, cert

denied 547 US 1159). If that distinction were not recognized, “a
party mght effectively nullify the hearsay rule by making that
party’s expert a ‘conduit for hearsay’ ” (id.).

Here, petitioner’s expert testified that he relied on docunents
specifically deenmed reliable by Mental Hygi ene Law 8§ 10.08, and thus
we reject the contention of respondent that petitioner’s expert was
required to state on the record that the docunents were deened
reliable in his profession. In Matter of State of New York v WI kes
([ appeal No. 2], 77 AD3d 1451, 1453), we held that two of the
petitioner’s experts were properly allowed to testify concerning
incidents for which the respondent was not convicted because “the
court determned that [the testinony’'s] purpose was to explain the
basis for the experts’ opinions, not to establish the truth of the
hearsay material, and that any prejudice to respondent fromthe
testi nony was outwei ghed by its probative value in assisting the jury
i n understanding the basis for each expert’s opinion” (cf. Matter of
Jame R v Consilvio, 17 AD3d 52, 60, affd on other grounds 6 NY3d
138; WAgman v Bradshaw, 292 AD2d 84). W see no basis to distinguish
this case fromour decision in WIkes.

Even assum ng, arguendo, that the court erred in permtting
petitioner’s expert to testify concerning the underlying facts of the
uncharged and unproven offenses, we conclude that any error is
harm ess. The expert testified that he relied primarily upon the
three convictions in formulating his opinion that respondent suffered
from pedophi | i a.

Finally, we conclude that the court did not err in denying
respondent’s notion seeking to preclude petitioner from presenting any
testi mony based on actuarial risk assessnment instrunments at the
di spositional hearing (see e.g. Matter of State of New York v Richard
W., 74 AD3d 1402, 1405; Matter of State of New York v Tinmothy JJ., 70
AD3d 1138, 1144). Respondent’s challenges to such testinony, to the
extent that they are preserved, go to the weight of the testinony
rather than its adm ssibility (see e.g. People v Dailey, 260 AD2d 81,
82, |Iv denied 94 Ny2d 821).

Entered: Decenber 30, 2010 Patricia L. Morgan
Clerk of the Court



