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\% MVEMORANDUM AND ORDER

DARI N BONNER, JR., DEFENDANT- APPELLANT.
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Cl ANCI CSA OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Erie County (Penny
M Wl fgang, J.), rendered July 13, 2009. The judgnment convicted
def endant, upon a jury verdict, of robbery in the first degree and
crimnal possession of a weapon in the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal from a judgnment convicting himfollowng a
jury trial of robbery in the first degree (Penal Law 8§ 160.15 [3]) and
crimnal possession of a weapon in the third degree (8 265.02 [1]),
def endant contends that Suprenme Court failed to conply with CPL 310. 30
and the procedures outlined in People v O Rama (78 Ny2d 270, 277-278)
in responding to a second note fromthe jury during its deliberations.
Al t hough defendant correctly concedes that he failed to preserve that
contention for our review (see CPL 470.05 [2]), he neverthel ess
contends that the court’s alleged error, which involved failing to
advi se the attorneys of the contents of the note before sunmoning the
jurors to the courtroomso as to respond to the note, is a node of
proceedi ngs error for which preservation is not required (see
generally People v Patterson, 39 Ny2d 288, 295, affd 432 US 197). W
reject that contention. Were, as here, the court fulfills its “core
responsi bility” under CPL 310.30 by marking the note as a court
exhibit and summarizing its contents on the record in open court
before responding to it, preservation is required (People v Kisoon, 8
NY3d 129, 135; see People v Starling, 85 Ny2d 509, 516; People v
Sanuel s, 24 AD3d 1287, |v denied 7 NY3d 817). Under the circunstances
of this case, we decline to exercise our power to address defendant’s
contention concerning the court’s response to the second jury note as
a matter of discretion in the interest of justice (see CPL 470.15 [ 6]

[a]).
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Furthernore, viewing the evidence in light of the elenents of the
crinmes as charged to the jury (see People v Danielson, 9 NY3d 342,
349), we conclude that the verdict is not against the weight of the
evi dence (see generally People v Bl eakl ey, 69 NY2d 490, 495).

Al t hough def endant was not in possession of the victims stolen
property when he was arrested shortly after the robbery, the victim
testified that her purse was taken by the other robber, who was not
appr ehended, and def endant possessed an unusual knife that matched the
description of the knife used in the robbery. The victimalso
identified defendant in a showup identification procedure and at tria
as the person who put the knife to her throat, and defendant admtted
that he lived on the sane street where the robbery occurred, within
approximately 500 feet thereof. Even assum ng, arguendo, that a
different verdict would not have been unreasonabl e, we conclude that
the jury did not “fail[ ] to give the evidence the weight it should be
accorded” (id.; see People v VanDyne, 63 AD3d 1681, |v denied 14 NY3d
845) .

Finally, in view of defendant’s prior felony conviction and the
fact that defendant could have been sentenced to a term of
i nprisonnment of up to 25 years, we conclude that the term of
i mpri sonment of 10 years inposed by the court is not unduly harsh or
severe.

Entered: Decenber 30, 2010 Patricia L. Morgan
Clerk of the Court



