SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1620

CA 10-00844
PRESENT: MARTOCHE, J.P., FAHEY, CARNI, LINDLEY, AND SCONIERS, JJ.

DANIEL P. CALDWELL, PLAINTIFF-APPELLANT,
\Y MEMORANDUM AND ORDER

RHONDA D. WARD AND DANNY R. WARD,
DEFENDANTS-RESPONDENTS.

WILLIAM K. MATTAR, P.C., WILLIAMSVILLE (C. DANIEL MCGILLICUDDY OF
COUNSEL), FOR PLAINTIFF-APPELLANT.

TREVETT CRISTO SALZER & ANDOLINA P.C., ROCHESTER (LISA G. BERRITTELLA
OF COUNSEL), FOR DEFENDANTS-RESPONDENTS.

Appeal from an amended order of the Supreme Court, Wayne County
(John B. Nesgbitt, A.J.), entered November 4, 2009 in a personal injury
action. The amended order, insofar as appealed from, granted
defendants’ motion for summary judgment.

It is hereby ORDERED that the amended order insofar as appealed
from is reversed on the law without costs, the motion is denied with
respect to the fracture category of serious injury within the meaning
of Insurance Law § 5102 (d) and the complaint, as amplified by the
bill of particulars, is reinstated.

Memorandum: Plaintiff commenced this action to recover damages
for injuries he sustained when a vehicle operated by defendant Rhonda
D. Ward collided with the wvehicle driven by plaintiff, under icy
conditions. Supreme Court erred in granting defendants’ motion for
summary judgment dismissing the complaint on the ground that plaintiff
did not sustain a serious injury within the meaning of Insurance Law §
5102 (d). We note at the outset that, although plaintiff contended in
his bill of particulars that he sustained a serious injury under
several categories of serious injury set forth in Insurance Law § 5102
(d), on appeal he contends only that he sustained a serious injury
within the meaning of the fracture category and thus is deemed to have
abandoned any issues with respect to the remaining categories (see
Ciesinski v Town of Aurora, 202 AD2d 984). We conclude that, although
defendants met their initial burden by establishing that plaintiff did
not sustain a fracture, plaintiff raised a triable issue of fact to
defeat the motion with respect to the fracture category (see generally
Zuckerman v City of New York, 49 NY2d 557, 562). He submitted the
affirmed report of his primary care physician stating that plaintiff
“did sustain an anterior compression fracture causally related” to the
motor vehicle accident in question, and he also submitted the affirmed
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report of his orthopedic surgeon stating that, based upon X rays taken
in 2006 as well as those taken in 2008, he “sustained mild compression
fractures at T1l2 and L1 in February 2006 related to a motor vehicle
crash” (see Wheeler v Laechner, 34 AD3d 1222; Boorman v Bowhers, 27
AD3d 1058).

All concur except MaRrRTOCHE, J.P., who dissents and votes to affirm
in the following Memorandum: I respectfully dissent and would affirm
the order granting defendants’ motion for summary judgment dismissing
the complaint for reasons stated in the decision at Supreme Court with
respect to the fracture category.

Entered: December 30, 2010 Patricia L. Morgan
Clerk of the Court



