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\% MEMORANDUM AND ORDER

ZACHARY J. JAENECKE, PETER J. JAENECKE
DEFENDANTS- APPELLANTS,

GARY L. COONS AND ANN M COONS
DEFENDANTS- RESPONDENTS.

Pl LARZ LAWFI RM BUFFALO (M CHAEL PI LARZ OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

BOUVI ER PARTNERSHI P, LLP, BUFFALO (NORMAN E.S. GREENE OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order and judgnent (one paper) of the Suprene
Court, Niagara County (John Lane, J.H O), entered February 24, 2010.
The order and judgnment declared, upon a jury verdict, that plaintiff
is not obligated to defend or indemify defendants Zachary J. Jaenecke
and Peter J. Jaenecke.

It is hereby ORDERED t hat the order and judgnent so appeal ed from
is unaninmously affirmed w thout costs.

Menorandum Plaintiff comrenced this action seeking a
declaration that it is not obligated to defend or indemify Zachary J.
Jaenecke and Peter J. Jaenecke (defendants) in the underlying persona
injury action comenced by defendants Gary L. Coons and Ann M Coons.
W note at the outset that the chall enge by defendants to that part of
the order and judgnment declaring that “any bodily injury or damage to
Gary L. Coons and Ann M Coons was not caused by an accident resulting
fromthe ownership, maintenance or use of the Jaenecke vehicle” is not
properly before us. “An appeal fromonly part of an order [and
judgment] constitutes a waiver of the right to appeal fromother parts
[thereof]” (Johnson v Transportation Goup, Inc., 27 AD3d 1135, 1135).
Here, defendants limted their notice of appeal to that part of the
order and judgnent denying their notion during trial seeking a
declaration that plaintiff was obligated to defend and i ndemmify them
based on plaintiff’s alleged failure to conply with Insurance Law §
3420 (d), and thus our reviewis limted to that issue (see Matter of
Violet Realty, Inc. v City of Buffalo Planning Bd., 20 AD3d 901, 903-
904, |v denied 5 NY3d 713). W conclude that Suprene Court properly
denied the notion and determined that plaintiff “was not required by
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| nsurance Law 8 3420 (d) to issue a disclainer in a tinely fashion
because its denial of coverage was based upon a | ack of coverage and
not a policy exclusion” (Matter of Liberty Mut. Ins. Co. v Goddard, 29

AD3d 698, 699).

Entered: February 18, 2011 Patricia L. Mrgan
Clerk of the Court



