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BURKE, ALBRI GHT, HARTER & RZEPKA, LLP AND
BURKE, ALBRI GHT, HARTER & REDDY, LLP
PLAI NTI FFS- APPELLANTS,

Vv MEMORANDUM AND ORDER
ROBERT H. SILLS AND AUDREY ELAI NE SILLS, AS

CO- EXECUTORS OF THE ESTATE OF ANGELI NE V.
SILLS, DECEASED, DEFENDANTS- RESPONDENTS.

COSTELLO, COONEY & FEARON, PLLC, SYRACUSE (JENNI FER L. NUHFER OF
COUNSEL), FOR PLAI NTI FFS- APPELLANTS.

GATES & ADAMS, P.C., ROCHESTER (M CHAEL STEI NBERG OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Monroe County (David
M chael Barry, J.), entered April 12, 2010. The order, anong ot her
things, denied in part plaintiffs’ notion for partial sunmary
j udgnent .

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiffs comenced this action to recover fees for
| egal services rendered to defendants’ deceased nother (decedent), and
def endants asserted counterclains for, inter alia, |egal malpractice.
Fol | owi ng di scovery, plaintiffs noved for partial summary judgnent
di sm ssing the countercl ainms, and defendants cross-noved for |eave to
serve a second anended answer asserting additional counterclains for
fraud and breach of fiduciary duty. Plaintiffs contend that Suprene
Court erred in denying that part of their notion with respect to the
| egal mal practice counterclai mbecause the only evidence establishing
such a counterclaimconsists of the audio and vi deo recordi ngs of
decedent, which are inadm ssible under the Dead Man’s Statute (CPLR
4519). We reject that contention inasnmuch as plaintiffs “cannot
establish [their] entitlenent to summary judgnent dism ssing [that
counterclaim by pointing to alleged gaps in the [defendants’] proof”
(Tully v Anderson’s Frozen Custard, Inc. [appeal No. 2], 77 AD3d 1474,
1475). In any event, we note that CPLR 4519 bars only testinony of
communi cations with a decedent that are offered “agai nst the executor,
adm ni strator or survivor of the deceased person” (enphasis added)
and, here, the video and audi o recordi ngs of decedent would be offered
by defendants as co-executors of decedent’s estate in support of their
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counterclainms. In addition, those recordings are adm ssible “as
evi dence of the decedent’s testanentary capacity” (Matter of Burack,
201 AD2d 561, 561).

W reject plaintiffs’ further contention that the court erred in
granting the cross notion. Contrary to plaintiffs’ contention, the
proposed counterclains for fraud and breach of fiduciary duty are not
duplicative of the legal nalpractice counterclaim The proposed
counterclains are based on allegations that plaintiffs intended to
decei ve decedent, whereas the “legal mal practice [counterclaim is
based on negligent conduct” (Mormann v Perini & Hoerger, 65 AD3d
1106, 1108). We reject plaintiffs’ further contention that defendants
failed to support the proposed counterclains with adm ssi bl e evi dence.
“ ‘[L]eave to anend a pleading should be freely granted in the absence
of prejudice to the nonnoving party where the anendnent is not
patently lacking in nerit . . ., and the decision whether to grant
| eave to anmend a [pleading] is conmitted to the sound discretion of
the court’ ” (Palaszynski v Mattice, 78 AD3d 1528, 1528). Here, the
evi dence subm tted by defendants in support of the cross notion
est abli shes that the proposed counterclains are not patently | acking
in nmerit.

We have reviewed plaintiffs’ remaining contentions and concl ude
that they are without nerit.

Entered: April 1, 2011 Patricia L. Mrgan
Clerk of the Court



