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Appeal froma corrected order of the Suprene Court, Oneida County
(David A. Miurad, J.), entered Septenmber 30, 2010. The corrected order
awarded plaintiff a judgnment for mai ntenance arrears.

It is hereby ORDERED that the corrected order so appealed fromis
unani nously reversed on the |aw without costs and the notion is
deni ed.

Menorandum By an “anmended notice of appeal,” defendant in this
post -di vorce action appeals froma corrected order that, inter alia,
“continued” certain ordering paragraphs in a prior order dated
Sept enber 28, 2009 and sua sponte issued the instant corrected order
based on an “obvi ous typographical error.” W conclude that Suprene
Court thereby incorporated those prior specified ordering paragraphs
into the “corrected order,” which is the sole docunent before us on
this appeal. The court, inter alia, granted the notion of plaintiff,
the ex-w fe of defendant, seeking a noney judgnent for her unpaid
share of defendant’s New York State retirenment benefits, directed the
entry of a wage deduction order agai nst defendant to enforce the
parties’ stipulation regarding his retirenment benefits, and awarded
attorney’s fees to plaintiff. W conclude that the court erred in
granting plaintiff’s notion.

The parties’ judgnent of divorce, entered in 1996, incorporated a
stipulation placed on the record concerning the rights of plaintiff to
defendant’s retirenent benefits. During the course of the parties’
marri age, defendant was enployed as a police officer by the Gty of
Little Falls, and he becane vested in the New York State retirenent
system Wth respect to defendant’s pension, the parties’ stipulation
provi ded that, “as of the date that they would be entitled to have it
at the point of [defendant’s] retirenent,” plaintiff was entitled to
share in the pension “[p]Jursuant to the Majauskas fornula” (Mujauskas
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v Maj auskas, 61 NY2d 481). Thereafter, a qualified donestic rel ations
order (QPRO was entered, which provided that, “at such tine as

[ defendant] has retired fromand is actually receiving a retirenent

al l omance fromthe New York State and Local Retirenment Systens,
[plaintiff] shall be awarded that proportion of 50 percent of each
retirement check of the participant for which nunber of nonths the
parties were marri ed and where the participant did accrue retirenent
benefits . . . pursuant to and in accordance with the fornul a devi sed
in the case” of Mjauskas.

Def endant retired fromhis enploynent as a police officer wth
the Gty of Little Falls in March 2005, and the parties began to
receive their proportionate shares of defendant’s pension.

Simul taneous to his retirenment as a police officer, defendant becane
enpl oyed as a court officer with the Herkimer County Sheriff’s
Departnment. Defendant and plaintiff were then 50 and 46 years of age,
respectively. At that tinme, defendant’s enploynent did not affect his
pensi on because he earned | ess than the anmpbunt permtted under
Retirement and Social Security Law 8 212 (2) (see 8§ 212 [1]). In
August 2007, however, the State assunmed jurisdiction over court
officers in Herkinmer County, whereupon defendant’s salary was
increased to $43,802, thus exceeding the $30,000 then permtted by
section 212 (2). As a result, defendant’s retirenent benefits for
2008, including the paynents to plaintiff as alternate payee, were
suspended as of Septenber 2008, when his total earnings exceeded

$30, 000, subject to reinstatenent in January 2009. Plaintiff
thereafter noved, inter alia, for a noney judgnment for 2008 arrears in
t he amount of $3, 084.44 and a wage deduction order to enforce her
future rights to the pension.

We conclude that the court erred in granting plaintiff’s notion.
“By its very nature, a pension right jointly owed as marital property
is subject to nodification by future actions of the enployee” (Aivo v
Aivo, 82 Nya2d 202, 209). Plaintiff is not entitled “to a fixed sum
or even to a particular nmethodol ogy of cal cul ating [ defendant’ s]
pensi on benefit” (id. at 210) but, rather, she is entitled only “to
share in defendant’s pension,” whatever that anmount may be (Bottari v
Bottari, 245 AD2d 731, 733). As the Court of Appeals explained in
Aivo, “[w hat the nonenpl oyee [ex-]spouse possesses, in short, is the
right to share in the pension as it is ultimtely determned . . .
[and] actually obtained” (Aivo, 82 NY2d at 210). Thus, pursuant to
AQivo, the right of plaintiff to a share of defendant’s pension is
contingent on the anmount of pension benefits that are “actually
obtained” (id.). Thus, because defendant is not eligible to receive
pensi on benefits for a portion of the year 2008, plaintiff |ikew se
has no right to receive such benefits. The fact that the continued
enpl oynent of defendant with the Sheriff’'s Departnent may reduce
plaintiff’s pension benefits is of no nonent. |I|ndeed, defendant did
not have to retire fromhis job as a police officer with the Cty of
Little Falls when he did, and if he had elected to continue working in
that position plaintiff would have received nothing fromhis pension
until such time as he eventually retired. Contrary to plaintiff’s
contention, there is no provision in the parties’ stipulation or in
the QRO that affords her a right to a fixed and conti nui ng amount of
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pensi on benefits once such benefits are initially payable. It
necessarily follows that, because plaintiff was not entitled to a
nmoney judgnment for 2008 arrears, she was not entitled to a wage
deduction order to collect |ost paynents going forward, nor was she
entitled to an award of attorney’s fees.

Entered: April 1, 2011 Patricia L. Morgan
Clerk of the Court



