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Appeal froma judgnent of the Suprene Court, Onondaga County
(John J. Brunetti, A J.), rendered May 18, 2007. The judgnent
convi cted defendant, upon his plea of guilty, of robbery in the first
degree (two counts), robbery in the second degree, crimnal possession
of a weapon in the second degree and crim nal possession of a weapon
in the third degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgment convicting himupon his
guilty plea of, inter alia, two counts of robbery in the first degree
(Penal Law 8§ 160.15 [2]), defendant contends that the photo array
identification procedure in which his acconplice was the w tness was
undul y suggestive (see generally People v Chipp, 75 Ny2d 327, 335,
cert denied 498 US 833). W reject that contention. Because “the
subj ects depicted in the photo array [were] sufficiently simlar in
appearance so that the viewer’'s attention [was] not drawn to any one
phot ograph in such a way as to indicate that the police were urging a
particul ar selection,” the photo array itself was not unduly
suggestive (People v Quinones, 5 AD3d 1093, 1093, |v denied 3 Ny3d
646). Likew se, the circunstances in which the police presented the
photo array were not unduly suggestive. During his interviewwth the
police, the acconplice indicated that he knew the perpetrator by his
ni ckname, “Ratchet.” Upon presenting the photo array, the police
of ficer asked the acconplice to identify the man he knew as “Ratchet”
if he could do so, but the officer neither told the acconplice that
“Ratchet” was actually depicted in the photo array, nor did the
of ficer instruct the acconplice that he was required to nake an
identification (see People v Floyd, 45 AD3d 1457, 1459, |v denied 10
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NY3d 810, 811, 818).

Entered: April 29, 2011 Patricia L. Mrrgan
Clerk of the Court



