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Appeal froma judgnent of the Ol eans County Court (Janes P.
Punch, J.), rendered February 1, 2010. The judgnent convicted
def endant, upon a jury verdict, of robbery in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously reversed on the facts, the indictnment is dismssed and the
matter is remtted to Oleans County Court for proceedings pursuant to
CPL 470. 45.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of robbery in the second degree (Penal Law 8
160.10 [1]). Contrary to defendant’s contention, we conclude that the
conviction is supported by legally sufficient evidence (see generally
Peopl e v Hi nes, 97 Ny2d 56, 62, rearg denied 97 Ny2d 678; People v
Bl eakl ey, 69 Ny2d 490, 495). Viewing the evidence in light of the
el ements of the crinme as charged to the jury (see People v Daniel son
9 NY3d 342, 349), however, we agree with defendant that the verdict is
agai nst the weight of the evidence (see generally Bleakley, 69 NY2d at
495). \Were, as here, a different finding fromthat reached by the
jury woul d not have been unreasonable, we nust “ ‘weigh the relative
probative force of conflicting testinony and the relative strength of
conflicting inferences that may be drawn fromthe testinmony’ ” (id.),
and then we nust “decide[] whether the jury was justified in finding
t he defendant guilty beyond a reasonabl e doubt” (Danielson, 9 NY3d at
348) .

The indictnent alleged that defendant and the codefendant, “each
bei ng aided by the other,” acted in concert to forcibly steal property
fromthe victim County Court instructed the jury that the People
were required to prove that defendant forcibly stole property fromthe
victimand that he was aided in doing so by another person actually
present. The court’s charge thus cast defendant as the principal and
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t he codef endant as the person who aided in the robbery. The court
refused to instruct the jury on accessorial liability, thereby taking
“the question of accessorial liability . . . out of the case” (People

v Dl ugash, 41 Ny2d 725, 731).

The evi dence, however, failed to establish that defendant acted
as the principal in the robbery. Rather, the evidence supported two
equally strong inferences that defendant acted as the principal or
that the codefendant acted as such. Despite the absence of evidence
maki ng either inference stronger than the other, the jury assigned
nore weight to the inference that defendant acted as the principal.
Consequently, we conclude that the jury “failed to give the evidence
the weight it should be accorded” (Bl eakley, 69 Ny2d at 495).

In view of our determ nation, we need not address defendant’s
remai ni ng contentions.
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