SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

572

KA 10- 01435
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, SCONIERS, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

DAVI D W NEWBOULD, DEFENDANT- APPELLANT.

M THOVAS SCOTIT & ASSOCI ATES, GRAND | SLAND ( MARY THOVAS SCOTT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOSEPH V. CARDONE, DI STRI CT ATTORNEY, ALBI ON ( KATHERI NE BOGAN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ol eans County Court (Janes P.
Punch, J.), rendered May 17, 2010. The judgnent convicted defendant,
upon his plea of guilty, of grand larceny in the third degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmorandum  On appeal froma judgnent convicting himupon his
plea of guilty of grand larceny in the third degree (Penal Law §
155.35 [1]), defendant contends that the plea was involuntary because
County Court failed to informhimthat his sentence would be served
consecutively to any previously inposed termof incarceration. By
failing to nove to withdraw the plea or to vacate the judgnent of
conviction, defendant failed to preserve that contention for our
review (see People v Tantao, 41 AD3d 1274, |v denied 9 NY3d 882;
Peopl e v Aguayo, 37 AD3d 1081, |v denied 8 NY3d 981). 1In any event,
that contention is without nerit because defendant failed to establish
that he had an undi scharged sentence to which the sentence i nposed
upon his grand | arceny conviction would be served consecutively (cf.
People v Morbill o, 56 AD3d 694, |v denied 12 NY3d 786, 788; People v
Bobo, 41 AD3d 129, |Iv denied 9 NY3d 873).

Def endant further contends that defense counsel was ineffective
because he failed to preserve for our review defendant’s contention
with respect to the voluntariness of the plea. * ‘Deprivation of
appellate review . . . does not per se establish ineffective
assi stance of counsel’” . . . but, rather, a defendant nust al so show
that his or her contention would be neritorious upon appellate review
(Peopl e v Bassett, 55 AD3d 1434, 1438, |v denied 11 NY3d 922). Here,
defendant failed to make such a show ng because his contention
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regardi ng the voluntariness of the plea is without nerit.

Entered: April 29, 2011 Patricia L. Morgan
Clerk of the Court



