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Appeal from a judgnment of the Onondaga County Court (Joseph E
Fahey, J.), rendered March 2, 2007. The judgnment convicted defendant,
upon a jury verdict, of rape in the first degree (two counts), sexual
abuse in the first degree (three counts), rape in the third degree
(two counts), endangering the welfare of a child, sexual abuse in the
second degree (two counts) and sexual abuse in the third degree (three
counts).

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmorandum  On appeal froma judgnent convicting himfollowng a
jury trial of two counts each of rape in the first degree (Penal Law
§ 130.35 [1]), rape in the third degree (8 130.25 [2]), and sexual
abuse in the second degree (8 130.60 [2]), three counts each of sexual
abuse in the first degree (8 130.65 [1]) and sexual abuse in the third
degree (8 130.55), and one count of endangering the welfare of a child
(8 260.10 [1]), defendant contends that he was denied effective
assi stance of counsel. W reject that contention (see generally
People v Baldi, 54 Ny2d 137, 147). Specifically, the fact that
def ense counsel did not nove pursuant to CPL 200.20 (2) (c) to sever
the two counts of the indictnent stemming froman incident in 1998
fromthe 11 counts stemmng froman incident in 2001 agai nst the sane
victimdoes not constitute ineffective assistance of counsel.
“Def endant has not shown that a [severance] notion, if nmade, would
have been successful and thus has failed to establish that defense
counsel was ineffective in failing to make such a notion” (People v
Borcyk, 60 AD3d 1489, 1490, Iv denied 12 NY3d 923). W reject
defendant’s further contention that defense counsel was ineffective in
failing to call an expert wi tness on the subject of child sexual abuse
accommodati on syndronme. “Defendant has not denonstrated that such
testinmony was available, that it would have assisted the jury inits
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determ nation or that he was prejudiced by its absence” (People v
Castricone, 224 AD2d 1019, 1020; see People v Brandi E., 38 AD3d 1218,
1219, Iv denied 9 NY3d 863). W agree with defendant, however, that
def ense counsel should have objected to a prosecutorial conment on
summati on that had the potential to deflect the attention of the
jurors fromthe issues of defendant’s guilt or innocence and to “cause
theminstead to focus on protecting the victimand correcting an
alleged error in the child protective systenf (People v Ballerstein,
52 AD3d 1192, 1194). Nevertheless, we conclude that the failure of
def ense counsel to object to that isolated coment, which “was not so
egregi ous or inproper as to deny defendant a fair trial” (People v

Wal ker, 50 AD3d 1452, 1453, |v denied 11 Ny3d 795, 931), did not
render defense counsel ineffective (see generally Baldi, 54 NY2d at
147). Wth respect to the remaining instances of alleged ineffective
assi stance advanced by defendant, we conclude that he has failed to
establish “ ‘the absence of strategic or other legitimte

expl anations’ for [defense] counsel’s alleged shortcom ngs” (People v
Benevent o, 91 NY2d 708, 712).

Contrary to defendant’s contention, view ng the evidence in |ight
of the elenents of the crinmes as charged to the jury (see People v
Dani el son, 9 NY3d 342, 349), we conclude that the verdict is not
agai nst the weight of the evidence (see generally People v Bl eakl ey,
69 NY2d 490, 495). “Where, as here, witness credibility is of
par anmount inportance to the determ nation of guilt or innocence, [we]
must give ‘[g]reat deference . . . [to the] fact-finder’s opportunity
to view the witnesses, hear the testinony and observe deneanor’ ”
(People v Harris, 15 AD3d 966, 967, |v denied 4 NY3d 831, quoting
Bl eakl ey, 69 Ny2d at 495). Although an acquittal would not have been
unreasonabl e given the inconsistencies in the victinms testinony, it
cannot be said that the jury failed to give the evidence the weight it
shoul d be accorded (see generally Bl eakl ey, 69 Ny2d at 495). W
further conclude that the sentence is not unduly harsh or severe.

Finally, we note that the certificate of conviction incorrectly
reflects that defendant was convicted of two counts of endangering the
wel fare of a child and one count of sexual abuse in the second degree
and was sentenced as a second felony offender. The certificate of
conviction must therefore be anmended to reflect that defendant was
convi cted of one count of endangering the welfare of a child and two
counts of sexual abuse in the second degree and that he was sentenced
as a second violent felony offender (see People v Martinez, 37 AD3d
1099, 1100, Iv denied 8 NY3d 947).

Entered: April 29, 2011 Patricia L. Mrgan
Clerk of the Court



