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Appeal froma judgnent of the Niagara County Court (Richard C
Kloch, Sr., A J.), rendered August 7, 2008. The judgnment convicted
def endant, upon a jury verdict, of course of sexual conduct against a
child in the first degree, crimnal sexual act in the first degree,
predatory sexual assault against a child, and sexual abuse in the
first degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously nodified on the |aw by reversing that part convicting
def endant of crimnal sexual act in the first degree under count two
of the indictnment and dism ssing that count of the indictnment wthout
prejudice to the People to re-present any appropriate charges under
that count of the indictnment to another grand jury and as nodified the
judgnment is affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of course of sexual conduct against a child in the
first degree (Penal Law 8 130.75 [1] [a]), crimnal sexual act in the
first degree (8 130.50 [3]), predatory sexual assault against a child
(8 130.96), and sexual abuse in the first degree (8 130.65 [3]).

Def endant failed to preserve for our review his contention that
he was deprived of his right to a public trial when County Court
ordered his friend to | eave the courtroom (see People v Ham Iton, 45
AD3d 1396, |v denied 10 NY3d 765). |In any event, that contention is
wi thout nmerit inasmuch as the record establishes that the court acted
within its discretion in order to “preserve order and decorumin the
courtroont (People v Colon, 71 Ny2d 410, 416, cert denied 487 US
1239).

Defendant also failed to preserve for our review his contention
that counts one, four and five of the indictnment are facially
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duplicitous (see People v Becoats, 71 AD3d 1578, 1579, affd 17 NY3d
643, cert denied __ US __ [Apr. 23, 2012]; People v Sponburgh, 61
AD3d 1415, 1416, |v denied 12 NY3d 929). W decline to exercise our
power to review defendant’s contention as a matter of discretion in
the interest of justice (see CPL 470.15 [6] [a]). Although count two
is not duplicitous on its face inasnmuch as it alleges a single act
(see CPL 200.50 [3] - [7]; People v Keindl, 68 Ny2d 410, 417-418), we
agree with defendant that it was rendered duplicitous by the testinony
of the victimtending to establish the comm ssion of nmultiple crimna
acts during the period of tinme specified therein (see People v MNab,
167 AD2d 858). “Because defendant’s right to be tried and convicted
of only those crimes charged in the indictnent is fundanental and
nonwai vabl e,” defendant’s contention regarding count two does not
require preservation (id.). W therefore nodify the judgnent by
reversing that part convicting defendant of crim nal sexual act in the
first degree under count two of the indictnment and di sm ssing that
count without prejudice to the People to re-present any appropriate
charges under that count to another grand jury (see People v
Bracewel |, 34 AD3d 1197, 1198-1199).

Contrary to defendant’s contention, he was not entitled to his
own copy of the videotape of the victinis testinony presented to the
grand jury, which defense counsel had an opportunity to view (see
People v Smth, 289 AD2d 1056, 1058, |v denied 98 Ny2d 641). W
reject defendant’s further contention that the court erred in allow ng
the People to present the testinony of an expert w tness concerning
child sexual abuse accommodati on syndronme (CSAAS). Expert testinony
concerning CSAAS is adm ssible to assist the jury in understanding the
unusual conduct of victinms of child sexual abuse where, as here, the
testinmony is general in nature and does “not attenpt to inpermssibly
prove that the charged crinmes occurred” (People v Carroll, 95 Ny2d
375, 387; see People v Bassett, 55 AD3d 1434, 1436-1437, |v denied 11
NY3d 922; see also People v Gllard, 7 AD3d 540, 541, |v denied 3 NY3d
659). W also reject defendant’s contention that the court erred in
permtting the People s forensic pediatrician to testify that the
absence of physical injuries was not inconsistent with sexual abuse of
a child (see generally People v Shelton, 307 AD2d 370, 371, affd 1
NY3d 614).

Def endant failed to preserve for our review his contentions that
he was denied his rights to due process and equal protection when the
Peopl e prosecuted himfor predatory sexual assault against a child
rather than crimnal sexual act in the first degree, and that the
Peopl e al so thereby violated the separation of powers clause of the
United States Constitution (see generally People v Jackson, 71 AD3d
1457, 1458, |v denied 14 NY3d 888; People v Schaurer, 32 AD3d 1241).
In any event, those contentions are without nerit (see People v
Law ence, 81 AD3d 1326, 1326-1327, |v denied 17 NY3d 797). Finally,
we conclude that the sentence is not unduly harsh or severe.

Entered: July 6, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment of the Monroe County Court (Frank P
Geraci, Jr., J.), rendered August 27, 2008. The judgnment convi cted
def endant, upon his plea of guilty, of nmurder in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon his plea of guilty of nurder in the second degree (Penal Law §
125.25 [3] [felony nurder]). Contrary to the People’'s contention,
defendant did not forfeit his right to appeal by pleading guilty after
County Court issued an oral suppression ruling but before a witten
order thereon had been issued; “an appeal does lie froman ora
‘“order’ " (People v Elnmer, _ NY3d ___, _ [June 27, 2012]).

Def endant contended at the suppression hearing that the showup
identification procedure was unduly suggestive because the store clerk
who nmade the identification did not see the robbers’ faces, which were
covered. Thus, defendant failed to preserve for our review his
present contentions that the court erred in failing to suppress the
showup identification on the grounds that the People failed to
denonstrate that the showup identification procedure was conducted in
tenporal proximty to the crime and that the showup identification
procedure was unnecessary because the police already had probabl e
cause to arrest himin connection with an earlier robbery (see CPL
470.05 [2]).

In any event, we conclude that defendant’s present contentions
lack nerit. Although showup identification procedures are generally
di sfavored (see People v Otiz, 90 Ny2d 533, 537), such procedures are
permtted “where [they are] reasonabl e under the circunmstances—that
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i's, when conducted in close geographic and tenporal proximty to the
crime—and the procedure used was not unduly suggestive” (People v
Brisco, 99 NY2d 596, 597; see Otiz, 90 Ny2d at 537; People v Jackson,
78 AD3d 1685, 1685-1686, |v denied 16 NY3d 743). Here, the showp
identification procedure was reasonabl e because it was conducted at
the scene of the crinme, within 95 m nutes of the comm ssion of the
crinme and in the course of a “continuous, ongoing investigation”
(Brisco, 99 NY2d at 597; see People v Santiago, 83 AD3d 1471, |v
denied 17 NY3d 800; People v Boyd, 272 AD2d 898, 899, |v denied 95
NY2d 850). Further, a showup identification procedure is not inproper
“merely because the police already have probable cause to detain a
suspect” (People v Davis, 232 AD2d 154, 154, |v denied 89 Ny2d 941,
rearg denied 89 Ny2d 1091). Contrary to defendant’s further
contention, the sentence is not unduly harsh or severe.

In his pro se supplenmental brief, defendant contends that he was
deni ed effective assistance of counsel because his attorney al so
represented defendant’s two acconplices and thus had an inherent
conflict of interest. W reject that contention. The successive or
joint representation of nultiple defendants is “not per se violative
of one’s constitutional right to the effective assistance of counsel”
(Peopl e v Macerol a, 47 NY2d 257, 262; see People v Gonzal ez, 30 Nyad
28, 34, cert denied 409 US 859). Wiile we agree with defendant that
bot h defense counsel and the prosecutor had a duty to recogni ze a
potential conflict of interest, defendant was required to show “that
t he conduct of his defense was in fact affected by the operation of
the conflict of interest, or that the conflict operated on defense
counsel’s representation” (People v Weks, 15 AD3d 845, 847, |v denied
4 NY3d 892 [internal quotation marks omtted]). Here, defendant
failed to make such a showing in his pro se supplenental brief, and we
t herefore conclude that he has not net his burden of denonstrating
that he was denied the right to effective assistance of counsel under
the Federal or State Constitutions (see People v Harris, 99 Ny2d 202,
210; Weeks, 15 AD3d at 847-848; cf. People v Otiz, 76 Ny2d 652, 657-
658). Finally, we note that this case invol ved successive
representations of codefendants, not multiple simultaneous
representations of codefendants, and we thus reject defendant’s
further contention in his pro se supplenental brief that the court was
required to conduct a Gomberg inquiry (see People v Jordan, 83 Ny2d
785, 787-788; People v Gonberg, 38 Ny2d 307, 313-314).

Entered: July 6, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnent of the Genesee County Court (Robert C
Noonan, J.), rendered July 2, 2010. The judgnment convicted defendant,
upon a jury verdict, of murder in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
af firned.

Qpinion by SMTH, J.: This appeal requires, inter alia, that we
determ ne whet her County Court properly denied defendant’s notion to
suppress statenents that he made, including those he nade to | aw
enf orcenment agents when they questioned himin the absence of Mranda
war ni ngs and after he invoked the right to counsel. Under the unique
ci rcunst ances presented, we conclude that the Genesee County Sheriff’s
Deputies (hereafter, deputies) did not violate defendant’s rights by
detai ning and questioning himuntil they discovered the victims body.

After a Genesee County grand jury issued an indictnent charging
defendant with nurder in the second degree (Penal Law § 125.25 [1]
[intentional nurder]), he noved, inter alia, to suppress statenents he
made to the deputies and others prior to his arrest, as well as
certain tangi bl e evidence. The evidence at the suppression hearing
establishes that, at approximtely 8:51 in the evening of February 16,
2009, Cenesee County Sheriff’s Deputy Janes Di ehl responded to a 911
t el ephone call regarding a suspicious person. The caller indicated
that the person was wearing a one-piece canouflage suit and a white
hood, and that he was wal king near a certain intersection. Diehl
stopped his patrol vehicle when he observed defendant, who fit the
description, wal king a short distance fromthat intersection. As
def endant approached Diehl’s patrol vehicle, he dropped a netal object
that Diehl later discovered to be a car jack. D ehl nodded toward a



9. 411
KA 11- 00150

cylindrical object in defendant’s pocket, and defendant displayed the
obj ect, which was a | ug wench.

D ehl observed what appeared to be wet blood stains on the knees
and thighs of defendant’s canouflage suit, and on defendant’s sneakers
and hands. At that point, D ehl requested identification, and
def endant conplied. Wen D ehl asked defendant what he was doi ng,
def endant responded that he was wal king in order to lower his
chol esterol because he had a doctor’s appoi ntnent the next norning.
Def endant al so said that he was going to a friend s house nearby, that
he had dropped a car off at a |ocal auction house and decided to stop
and wal k on the way back hone, and that he lived in Corfu. In
addition to the internal inconsistences in defendant’s statenents,

D ehl knew that defendant’s description of the |ocation of the
friend s house was inconsistent with the streets at issue.

Wil e Diehl was assessing the situation, defendant asked for a
ride back to his van. Diehl agreed and all owed defendant to sit in
t he back of the patrol vehicle. Before D ehl began driving, however,
the witness who originally made the 911 tel ephone call approached
Diehl’s patrol car and told D ehl that he had seen defendant at a
garage at the described intersection. The witness also told Diehl
t hat defendant first turned away as the w tness drove by, and then
crouched down between two cars. Diehl told defendant that he was
going to detain defendant until he could sort out the situation.
D ehl then renoved defendant fromthe patrol vehicle, frisked and
handcuffed him and returned himto the back seat. D ehl asked
def endant about the blood on his clothing, and defendant replied that
it was cold out so he put on the coveralls that he wore when he
but chered deer.

Di ehl drove to the | ocation where defendant parked his van.
Di ehl observed blood in several places on both the inside and outside
of the van, and on the ground next to the van. He al so observed a
pair of gl oves, which appeared to be bl ood-soaked, on top of a car
near the van. Oher deputies arrived and noticed several additiona
bl ood spots on defendant’s face, and questi oned hi m about the bl ood.
Defendant initially told Deputy Patrick Reeves that the bl ood was ol d,
but Reeves observed that it was fresh. Reeves renoved defendant from
t he patrol vehicle and showed himthe bl ood on and near the van, and
Reeves al so pointed out that defendant’s sneakers were | eaving bl oody
footprints in the snow. Reeves and other deputies asked defendant
whet her the bl ood was human or deer bl ood, and indicated that they
would et himgo if he could show themthe deer. Defendant repeatedly
stated, however, that he could not take the deputies to a deer nor
could he explain the source of the blood. Although defendant invoked
his right to counsel, the deputies thought that there had been an
accident or assault that resulted in injuries, and that “sonmebody may
be in need.” They therefore continued to ask defendant whet her
soneone was in need of nedical attention, and about the source of the
bl ood on his clothing and at the scene. Defendant continued to
i ndicate that he could not answer their questions. The People concede
that the deputies did not adm nister Mranda warnings to defendant.
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In addition to questioning defendant about the source of the
bl ood, the deputies also took steps to | ocate the possible victimor
victinms. Deputies contacted or visited all of defendant’s friends and
rel ati ves whose | ocations they could ascertain, to check on their
wel fare, and the deputies asked police officers in Akron, New York, to
check on defendant’s ex-wife. |In addition, deputies contacted the
owner of the business where the van was | ocated, and attenpted to
contact others who m ght have information concerning the situation
confronting them Deputies wal ked on both sides of the road between
the |l ocation where the van was parked and where defendant was found,
searching for any injured person. Wen deputies went to the hone of
def endant’ s busi ness partner, they found his body |lying on the ground
in the driveway.

After the victim s body was | ocated, defendant’s girlfriend
arrived at the Sheriff’'s office with another woman. The ot her wonan
was defendant’s friend, and they had previously worked together as
correctional officers at a state correctional facility. Defendant’s
friend repeatedly asked the deputies if she could speak with
def endant, and eventually Sheriff’s Investigator Kristopher Kautz
agreed to permt her to do so, but told her that any conversation was
not at Kautz' request. Kautz also indicated that he was going to
remain in the roomwhile defendant spoke with his friend and that,
al t hough Kautz would not take part in their conversation, he would
take notes regarding it. During the ensuing conversation, defendant
told his friend that the situation did not involve an animal, that he
had been “present” but did not do anything, that it was an open and
shut case, that he was going to be in jail sonewhere, and that he
guessed that he would get what he deserved. Defendant’s friend
specifically asked defendant to tell her that there was not a dead
body, and defendant replied, “I can’t do that.” Kautz stayed in the
room during the conversation, standing a few feet from defendant and
his friend, within defendant’s vi ew.

Before finding the victinm s body, deputies took photographs of
def endant and his clothing, obtained a buccal swab from def endant for
DNA testing, and towed his van to a Sheriff’'s facility to preserve the
bl ood evidence. Although the record indicates that the deputies
sei zed defendant’s clothing, it does not clearly establish whether
that seizure occurred before or after the victin s body was found.
Pursuant to several search warrants, the deputies |ater seized the
records fromthe business of defendant and the victim bank records
relating to that business, and other evidence.

Def endant noved, inter alia, to suppress the statenents that he
made to the deputies and to his friend, and al so sought suppression of
his clothing, the van, the buccal swab, another swab taken fromthe
bl ood found on defendant’s face, the evidence seized pursuant to the
warrants, and all other evidence derived fromthat evidence. After
conducting a hearing, the court suppressed the buccal swab and the
results of any testing performed upon it, but denied the remai nder of
def endant’ s suppression notion. |In an order entered upon defendant’s
consent, the court later directed that defendant provide a sanple of
hi s DNA.
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At trial, in addition to the evidence adduced at the suppression
hearing, the People introduced evidence establishing that the victims
DNA was consistent with the DNA in the blood found on defendant’s
clothing, the van, and the gloves. The DNA in the swab taken from
defendant’ s face was consistent with being a m xture of his DNA and
the victimis DNA. A jury convicted defendant of nmurder in the second
degree, and he appeal s.

Contrary to defendant’s contention, the court properly denied his
notion to suppress the statenments that he nade to the police and to
his friend while in police custody. Although defendant is correct
that the police continued to question himin the absence of M randa
war ni ngs and after he requested an attorney, we conclude that the
continued questioning was permtted pursuant to the energency doctrine
in these circunstances.

Initially, we reject the contention of the People that defendant
was not in custody and that Mranda warnings therefore were not
required. The evidence establishes that the deputies inforned
def endant that he woul d not be released until they were able to
ascertain the source of the blood. |In addition, defendant was frisked
and kept in handcuffs while the deputies attenpted to |ocate the
injured person. A reasonabl e person under those circunmstances woul d
not have felt free to | eave, and thus the court properly concl uded
t hat defendant was in custody for Mranda purposes (see People v
Mejia, 64 AD3d 1144, 1145-1146, |v denied 13 NY3d 861; People v
Rhodes, 49 AD3d 668, 668-669, |v denied 10 NY3d 938; see generally
Peopl e v Yukl, 25 Ny2d 585, 589, cert denied 400 US 851).

W agree, however, with the People’s further contention that the
deputies did not violate defendant’s right to counsel or his Mranda
rights under the unique circunstances of this case. The anount of
bl ood present on defendant’s face, hands, clothing and van, and on the
ground, along with the bl oody gloves on top of a nearby car, indicated
that one or nore persons had been grievously injured, and that
def endant had been in close contact with that person or persons.

Def endant’s initial explanation, that he had just put on clothing in
whi ch he sonetines butchered deer, was inconsistent with the fresh,
wet bl ood on his clothing, as well as with the blood on his hands and
face. Defendant added to the suspicious nature of the circunstances
by refusing to show t he deputies any deer or deer neat that could be
the source of the blood, and by refusing to answer their questions
concerni ng whet her a person was involved. Based upon the

ci rcunst ances confronting the deputies, they were justified in

concl udi ng that one or nore persons had been injured and were in need
of assi stance or rescue.

The need to gain information about a possibly injured victimor
victinms permtted the deputies to continue questioning defendant,
despite his request for an attorney, under the doctrine that is
variously known as the rescue, energency, or public safety doctrine.
“Under New York’s energency exception, police officers can continue to
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guestion a defendant even after the defendant has requested an
attorney if an individual’s life or safety is at stake” (People v
Kimes, 37 AD3d 1, 16, |v denied 8 NY3d 881, rearg denied 9 NY3d 846).
In a case involving police questioning of a suspect concerning the
wher eabouts of a kidnapping victim the Court of Appeals wote:

“I't would not be reasonable or realistic to expect
the police to refrain from pursuing the nost

obvi ous, and perhaps the only source of

i nformati on by questioning the kidnapper, sinply
because the ki dnapper asserted the right to
counsel after being taken into custody. To hold
that the special restrictions of the State right
to counsel rule extend into this area of police

activity would . . . dangerously Iimt the power
of the police to find and possibly rescue the
victim. . . W therefore hold that the police did

not violate the defendant’s right to counsel under
the State Constitution by questioning him
concerning the victims whereabouts” (People v
Krom 61 Ny2d 187, 200).

Al t hough police officers “do not need ironclad proof of “a |likely
serious, life-threatening’ injury to invoke the energency aid
exception” (Mchigan v Fisher, = US| | 130 S O 546, 549),
such ironcl ad proof existed here. The deputies possessed specific

i nformati on establishing that one or nore persons had been injured to
t he point where he, she or they had I ost a significant anount of

bl ood. Consequently, the deputies did not violate defendant’s ri ght
to counsel by continuing to question himdespite his request for an

att or ney.

We respectfully disagree with the dissent’s conclusion that the
exception does not apply because the deputies | acked know edge t hat
there was a victim such as the kidnapped victimin Kines (37 AD3d 1).
The deputies did not know the nane of the victimor victins, but they
possessed enough i nformation about his/her/their condition to justify
t he continued questioning of defendant despite his request for an
attorney. Based on defendant’s responses to their questions regarding
deer, the deputies were justified in concluding that the bl ood cane
froma person rather than froman animal. Therefore, they knew t hat
there was at |east one victim who had lost a significant anmount of
bl ood. The amount of bl ood | ocated on defendant’s clothing, sneakers,
face, hands, and the inside and outside of his van, along with the
bl ood on the snow and the gl oves, established the existence of a
victimor victins who had been seriously injured. |In addition, the
deputies knew fromthe bl ood on defendant that he had been very cl ose
to the victimor victins. Furthernore, his refusal to answer
guestions and his patently fal se statenents were evi dence that
def endant was wi t hhol di ng essential information and know edge
concerning the victims or victins’ whereabouts. Thus, contrary to
t he concl usion of the dissent, the deputies knew that there was a
victim to wit, at |east one person who had been seriously injured and
needed assi st ance.
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Simlarly, “[g]iven the legitimte concern of the police for the
safety of [any] victim the questioning of the defendant regarding
[any] victims identity and whereabouts, w thout first advising himof

his Mranda rights . . . , was lawful” (People v Boyd, 3 AD3d 535,
536, |v denied 2 NY3d 737; see People v Mdlina, 248 AD2d 489, 490, |v
denied 92 Ny2d 902). It is well settled that |aw enforcenment agents

may question a suspect wi thout adm nistering Mranda warnings in order
to ensure the safety of people who mght, in the future, be injured by
a handgun that the suspect had abandoned in a public place (see New
York v Quarles, 467 US 649, 651; People v Chestnut, 51 Ny2d 14, 22-23,
cert denied 449 US 1018; People v Oguendo, 252 AD2d 312, 314-315, lv
denied 93 Ny2d 901). |In anal ogizing the exigent circunstances
exception to the Fifth Amendnent to the simlar exception to the
Fourth Amendnent’ s protection agai nst unreasonabl e searches, the
United States Supreme Court wote that a factual scenario in which a
suspect known to have di scarded a handgun shortly before his

appr ehensi on “present[ed] a situation where concern for public safety
nmust be paranmpbunt to adherence to the literal |anguage of the
prophylactic rules enunciated in [Mranda]” (Quarles, 467 US at 653).
The Suprenme Court concluded that “the need for answers to questions in
a situation posing a threat to the public safety outwei ghs the need
for the prophylactic rule protecting the Fifth Anmendnent’s privilege
against self-incrimnation” (id. at 657). Gyven the far nore

i mredi at e and hei ghtened concern arising fromthis situation, in which
t he evi dence established that one or nore persons had sustai ned severe
injuries, the sane rule applies. The deputies, rightfully concerned
that a life mght hang in the balance, did not violate defendant’s
rights by continuing to question himw thout adm nistering Mranda
war ni ngs (see People v Zal evsky, 82 AD3d 1136, 1138).

Contrary to defendant’s further contention, suppression of his
statenents was not required because the deputies who questioned him
were al so attenpting to obtain evidence in order to convict himof a
crime. “Applicability of the ‘public safety’ exception does not
depend on the officers’ notivations. As long as there is an objective
need to ask the questions in order to protect the public, it does not
matter that the officers may al so have desired to obtain incrimnating
evi dence” (QOquendo, 252 AD2d at 315; see Quarles, 467 US at 655-656).
Here, it is clear that the deputies were pursuing every possible
avenue in their attenpts to locate the victimor victins. |In addition
to questioni ng defendant, the deputies went to the hones of his famly
and friends, both to seek information and to check on the condition of
t hose people. As noted, the deputies al so searched the roadsi de near
wher e def endant was apprehended, and they searched the surrounding
countryside. A deputy contacted the police in the Town of Akron,
where defendant’s ex-wife resided, and asked officers there to check
on her condition, to ensure that she was not the person who had been
injured. Inasnuch as the evidence at the suppression hearing
established that an objective need to rescue a nenber of the public
exi sted and that the deputies were doing everything possible to aid
t hat person or persons, the emergency exception applied
notw t hstandi ng the deputies’ additional intent to obtain
incrimnating evidence.
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We also reject defendant’s further contention that the court
erred in refusing to suppress the statements he made to his friend
after the victims body was discovered. Defendant is correct that,
“[o]nce the [deputies] found the victinmis body . . . and ascertained
that []he was dead, and after that information was communicated to the
[ deputi es] questioning the defendant, the emergency no | onger existed”
(Zal evsky, 82 AD3d at 1138). Wth respect to the statenments nmade by
defendant to his friend, however, we conclude that defendant’s right
to counsel was not inplicated.

“Central to the scope of the right of counsel is
the invol verent of the State in eliciting that
evidence. The right to counsel does not clothe an
accused with absolute inmmunity as to al
incrimnating statenments made outside the presence
of a lawer. Wile the right to counsel
guarantees that an accused will have a conpetent
advocate in confronting the power of the State,
that protection does not extend to encounters with
private citizens absent collusion of the State .

[ Thus,] statenents induced by nongovernnent al
entities, acting privately, do not fall within the
anbit of this exclusionary rule” (People v
Vel asquez, 68 Ny2d 533, 537).

Def endant’ s contention that his friend was acting on behalf of or
in collusion with | aw enforcenent agents is without nmerit. 1In
determ ning whether a private actor is acting on behalf of or in
collusion with | aw enforcenent agents such as the police officers or
deputy sheriffs involved here, a court nust exam ne nunerous factors,
i ncl udi ng whet her the circunstances establish “a clear connection

bet ween the police and the private investigation . . . ; conpletion of
the private act at the instigation of the police . . . ; close
supervision of the private conduct by the police . . . ; and a private

act undertaken on behalf of the police to further a police objective”
(People v Ray, 65 Ny2d 282, 286). A review of those factors
establishes that, “according to the evidence at the suppression

heari ng, defendant’s [friend] was not acting as an agent of the
[deputies], and [his] statenments were not otherw se induced by
governmental entities” (People v Carval ho, 60 AD3d 1394, 1395, |v
denied 13 Ny3d 742). Consequently, the court properly refused to
suppress those statenments (see People v Jean, 13 AD3d 466, 467, |lv
denied 5 Ny3d 764, 807; People v Ross, 122 AD2d 538, 539, |v denied 68
NYy2d 816; cf. People v Gainger, 114 AD2d 285, 289). |In any event,
any error in admtting the statenents that defendant nade to his
friend is harm ess because he nade simlar statenents to the deputies,
whi ch we have determ ned were properly admtted, and, “in light of the
totality of the evidence, there is no reasonable possibility that the
error affected the jury s verdict” (People v Douglas, 4 NY3d 777, 779,
see People v Lopez, 16 NY3d 375, 386-387).
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Contrary to defendant’s further contention that he was de facto
arrested w thout probable cause, we conclude that the deputies’
actions were at all times in conpliance with the four-tier analysis
set forth in People v De Bour (40 Ny2d 210, 223; see People v More, 6
NY3d 496, 498-499; People v Hollman, 79 Ny2d 181, 184-185). The
evi dence at the suppression hearing establishes that D ehl stopped his
vehi cl e and defendant wal ked to the vehicle of his own accord, at
which tinme the deputy nodded toward the cylindrical object protruding
from def endant’ s pocket and asked defendant what he was doing. These
were merely non-threatening questions not indicative of crimnality,
and thus were justified as a level one inquiry (see Holl man, 79 Ny2d
at 185). The observation of fresh bl ood stains on defendant’s hands
and cl othing gave the deputy a “founded suspicion that crimna
activity [was] afoot” (De Bour, 40 NY2d at 223), which justified a
nore pointed inquiry into his activities as a |l evel two intrusion.

W reject defendant’s contention that his detention in handcuffs
was a de facto arrest requiring probable cause; rather, we concl ude
that the detention was a | evel three intrusion, requiring reasonable
suspi cion. “Reasonabl e suspicion represents that ‘quantum of
know edge sufficient to induce an ordinarily prudent and cauti ous
[ person] under the circunstances to believe crimnal activity is at
hand’ ” (People v Martinez, 80 Ny2d 444, 448, quoting People v Cantor,
36 Ny2d 106, 112-113). Here, Diehl was inforned by a citizen that
def endant had been attenpting to conceal hinself, and defendant
provi ded varying and incredible explanations of his conduct in
response to Diehl’s inquiries. Diehl also observed bl ood on
defendant’s cl othing and person, and defendant’s expl anation for the
presence of the blood was patently false. Consequently, the deputy
properly concl uded that defendant had conmtted a felony or a
m sdeneanor, which provided reasonabl e suspicion to detain him (see
Moore, 6 NY3d at 498-499). W further reject defendant’s contention
that he was de facto placed under arrest when the deputies seized his
clothing. Although the record does not clearly establish the exact
time of that seizure, the record does establish that it occurred after
he was handcuffed. Therefore, the deputies had reasonabl e suspicion
that crimnal activity was afoot at that tine, justifying the |evel
three continuing tenporary detention of defendant while they attenpted
to locate the victimor victins.

Def endant’ s contention that the deputies were only permtted to
detain himbriefly while they searched the i Mmediate area for a victim
is without nmerit. An energency that unquestionably threatened the
life of a victimor victinms existed, as discussed above, and defendant
provi ded the deputies with the best avenue of attenpting to provide
assistance to such victimor victins. In this contention, defendant
relies upon his Fourth Amendnent rights. The energency doctrine
provi des an exception to those rights when the | aw enforcenent agents
i nvolved are confronted with an i nmedi ate need to provide aid or
assistance to a possibly injured individual (see People v Ml nar, 288
AD2d 911, 911-912, affd 98 Ny2d 328; People v Mtchell, 39 Ny2d 173,
177-178, cert denied 426 US 953). Although it is not yet settled
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whet her, under the New York State Constitution, the rule in Mtchel
will yield to the rule in BrighamCty, Uah v Stuart (547 US 398; see
People v Dallas, 8 Ny3d 890, 891), the uncertainty is of no nonment
because the facts presented herein qualify as an enmergency under
either rule (see People v Desmarat, 38 AD3d 913, 914-915). Thus, we
deemthe protection provided by the “Fourth Amendnent inapplicable

[ because] the exigencies of the situation nake the needs of | aw
enforcenent so conpelling that the [detention] is objectively
reasonabl e under the Fourth Amendnent” (Quarles, 467 US at 653 n 3
[internal quotation nmarks omtted]; see Mncey v Arizona, 437 US 385,
393-394).

Vv

We reject defendant’s contention that the deputies seized his van
wi t hout probabl e cause to believe that he comritted a crine. “ ‘If
t he police possess probable cause to believe the vehicle is the
instrunentality of a crime and exigent circunstances exist, they may
seize the [vehicle] wthout a warrant,’ and both of those factors
exi st here” (People v Wiite, 70 AD3d 1316, 1317, |v denied 14 NY3d
845; see People v Sweezey, 215 AD2d 910, 914, Iv denied 85 Ny2d 980).
The blood on the interior and exterior of the vehicle, by itself,
provi ded reasonabl e cause to believe that the van was the
instrunmentality of a crime. Furthernore, the fragile nature of the
bl ood on the exterior of the van, which could be destroyed by nere
rainfall or splashing water fromice and snow that nelted, provided
t he exi gent circunstances.

\

“A def endant seeki ng suppression of evidence has the burden of
establishing standing by denonstrating a |legitimte expectation of
privacy in the prem ses or object searched” (People v Ramrez-
Portoreal, 88 NY2d 99, 108), and defendant failed to establish such an
expectation with respect to the seizure of the vehicles, as well as
t he busi ness records of the corporation that he shared with the
victim W have considered defendant’s remaining contentions with
respect to the basis for the search warrants and the i ssuance of the
warrants thensel ves, and conclude that they are without nerit.

VI |

Def endant’ s contention that the court abused its discretion in
its Molineux and Ventimglia rulings is without nmerit. At trial, the
court permtted the People to introduce evidence that defendant had
used a vehicle owned by the victimas security for a | oan that was
made to the business. The court also permtted the People to present
evi dence establishing that defendant used a vehicle that the business
had sold as security for another |oan, and | ater borrowed that vehicle
fromthe owner to defraud the | ender into believing that the business
still owned the vehicle. *“Here, evidence regarding defendant’s prior
[ busi ness] activities not only provided necessary background
informati on and expl ained the relationshi p between defendant and the
victim but also . . . [helped to] establish[ ] defendant’s notive for
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killing the victini (People v Burnell, 89 AD3d 1118, 1120-1121, |v
deni ed 18 NY3d 922).

Def endant made only a general notion for a trial order of
di smi ssal, and he therefore failed to preserve for our review his
contention that the evidence is legally insufficient to support the
conviction (see People v Gray, 86 Ny2d 10, 19; see also People v
Martinez, 73 AD3d 1432, 1432-1433, |v denied 15 NY3d 807).
Furthernore, viewing the evidence in light of the elenents of the
crine as charged to the jury (see People v Danielson, 9 NY3d 342,
349), we reject defendant’s contention that the verdict is against the
wei ght of the evidence (see generally People v Bl eakl ey, 69 Ny2d 490,
495) .

Finally, defendant failed to preserve for our review his
contention that the prosecutor’s summation shifted the burden of proof
to the defense and thereby deprived himof a fair trial (see People v
Anzal one, 70 AD3d 1486, 1487, |v denied 14 NY3d 885; see generally
People v Ronero, 7 Ny3d 911, 912). 1In any event, that contention
| acks nmerit inasnuch as the allegedly inproper coments by the
prosecutor were fair comrent on the evidence (see People v Anderson,
52 AD3d 1320, 1321, Iv denied 11 Ny3d 733; People v Col eman, 32 AD3d
1239, 1240, |v denied 8 NY3d 844). Furthernore, even assum ng,
arguendo, that any of the comrents were inproper, we conclude that
they did not deprive defendant of a fair trial inasmuch as “the court
clearly and unequivocally instructed the jury that the burden of proof
on all issues [wth respect to the crine charged] remained with the
prosecution” (People v Pepe, 259 AD2d 949, 950, |v denied 93 Ny2d
1024; see People v Matthews, 27 AD3d 1115, 1116).

VI

We have consi dered defendant’s remai ning contentions, and
conclude that they are without merit. Accordingly, we conclude that
t he judgnent should be affirned.

ScubbER, P.J., and Peraporto, J., concur with SMTH, J.; CeENTRA, J.,
di ssents and votes to reverse in accordance with the foll ow ng Opinion
in which FaHEY, J., concurs: W respectfully dissent, inasnmuch as we
di sagree with the majority that the emergency exception applies in
this case. W therefore conclude that the judgnent should be
reversed, defendant’s statenents that he nmade to the police should be
suppressed, and a new trial should be granted.

The evi dence at the suppression hearing established that a
sheriff’'s deputy approached defendant at around 8:45 p.m as he was
wal ki ng al ong a road weari ng canoufl age cl ot hi ng; defendant matched
t he description of a “suspicious” person who had been seen crouching
bet ween parked vehicles. Defendant had bl ood on his clothing, the
presence of which he explained by stating that he butchers deer.
After the citizen informants identified defendant as the suspicious
person they had seen, the deputy handcuffed defendant and pl aced him
in the back of the police vehicle. Not satisfied with defendant’s
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answers to his questions, the deputy informed defendant that he was
bei ng detained until the deputy could figure out what happened, and he
was interrogated for the next several hours by several sheriff’s
deputies without Mranda warnings and despite his request for counsel
At around 1:30 a.m, a body was found and defendant was formally
arrested. Thereafter, defendant’s friend was allowed to speak with
defendant in the presence of the police, and defendant nmade additiona
incrimnating statenments to her. County Court denied that part of
defendant’ s notion seeking to suppress his statenents to the police,
concl udi ng that the energency exception applied to justify the police
interrogation of defendant w thout counsel or Mranda warnings. The
court further denied that part of defendant’s notion seeking to
suppress his statenents to his friend because she was not an agent of
t he poli ce.

In People v Krom (61 Ny2d 187, 198-200), the Court of Appeals
establ i shed the energency exception that allows the police to question
a suspect in custody despite the suspect’s request for an attorney.

In that case, the police were searching for a victimwho had been

ki dnapped and questioned the defendant, the suspected ki dnapper (id.
at 192-195). The Court held that it was perm ssible for the police to
question the defendant in the absence of counsel because they were
attenpting to locate the victim (id. at 199-200; see People v Kines,
37 AD3d 1, 16, |v denied 8 NY3d 881, rearg denied 9 NY3d 846

[ perm ssible to question the defendant even after she requested an
attorney because an “individual’s life or safety (was) at stake”]).
The facts of this case, however, are very different from Krom and do
not warrant the application of the energency exception. Most
inmportantly, unlike in Krom the police in this case were not aware
that there was even a victi mwho needed police assistance. Wile we
agree with the majority that the police did not need to know t he
victims identity (see e.g. People v Boyd, 3 AD3d 535, 536, |v denied
2 NY3d 737), they at least had to know that there was a victimof a
crime. The majority relies on the fact that the defendant had bl ood
on his clothes to support the inference that there was a victim
sonmewher e, but defendant explained that the blood on his clothes was
frombutchering deer, which is certainly a reasonabl e explanation. To
allow the police to disregard a person’s invocation of the right to
counsel based on the nere fact that the person has blood on his or her
clothing is an unwarranted expansi on of the energency exception.

W agree with the majority, however, that defendant’s statenents
that he nade to his friend in the presence of the police were
adm ssible. Although those statenments were nmade after the energency
had ceased, the court properly determned that the friend was not
acting as an agent of the police.

Accordingly, we would reverse the judgnment, grant only that part
of defendant’s notion seeking to suppress his statenents to the

police, and grant a newtrial. W otherwi se concur with the majority
on the remaining issues.
Entered: July 6, 2012 Frances E. Cafarel

Cerk of the Court
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Appeal from a judgnment of the Niagara County Court (Matthew J.
Murphy, 111, J.), rendered July 20, 2010. The judgnment convicted
def endant, upon a jury verdict, of nurder in the second degree and
crimnal possession of a weapon in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of nmurder in the second degree (Penal Law § 125.25
[1]) and crim nal possession of a weapon in the second degree (8
265.03 [3]). Defendant’s contention that the evidence is legally
insufficient to support the conviction on the grounds that the
testinmony of an all eged acconplice was both uncorroborated and
incredible as a matter of law is not preserved for our review because
defendant failed to nove for a trial order of dismssal on either of
t hose grounds (see People v Sudler, 75 AD3d 901, 904, |v denied 15
NY3d 956; People v Story, 68 AD3d 1737, 1738, |v denied 14 Ny3d 844).
Defendant also failed to preserve for our review his contention that
the evidence is legally insufficient to support the conviction on the
ground that a second all eged acconplice was actually the shooter and
t hat defendant did not act as his acconplice (see generally People v
Mol son, 89 AD3d 1539, 1539-1540), having failed to renew his notion
for a trial order of dismssal on that ground after presenting
evi dence (see People v H nes, 97 NY2d 56, 61, rearg denied 97 Nyad
678). In any event, we reject those contentions (see generally People
v Bl eakl ey, 69 Ny2d 490, 495).

W reject defendant’s further contention that his statenent to
the police in which he admtted shooting the victi mwas not
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corroborated. “A person nmay not be convicted of any offense solely
upon evi dence of a confession or adm ssion nmade by him[or her]

wi t hout additional proof that the offense charged has been commtted,”
but the corroborating proof need not establish that defendant
commtted the offense (CPL 60.50; see People v Fulnore, 91 AD2d 1184).
Here, a witness testified concerning the facts and circunstances of

t he shooting, and the nedical exam ner testified that the victins
death was considered a homcide as the result of nultiple gunshot
wounds.

We further conclude that County Court properly refused to
suppress his inculpatory statenents to the police on the ground that
they were elicited in violation of his right to counsel. “[D]efendant
failed to neet his ultinate burden by presenting evidence establishing
that he was in fact represented by counsel at the tine of
i nterrogation, as defendant contended” (People v Hilts, 19 AD3d 1178,
1179; see People v Canmeron, 6 AD3d 273, 273-274, |v denied 3 Ny3d
672). Contrary to defendant’s contention, the court properly inposed
consecutive sentences (see People v Jones, 66 AD3d 1442, 1443, |lv
deni ed 13 NY3d 939). The sentence is not unduly harsh or severe.

Def endant contends in his pro se supplenental brief that his
right to counsel was violated when he nade his incul patory statenents
to the police because his indelible right to counsel had attached when
the felony conplaint in this matter was filed, before he nade the
statenents (see generally People v Sanuels, 49 Ny2d 218, 221-223).

Al t hough that contention is reviewabl e on appeal even in the absence
of preservation (see id. at 221), we are unable to review it because
we are unable to discern fromthe record before us when, if ever, a
felony conplaint was filed (see generally People v McLean, 15 Ny3d
117, 119). Defendant further contends in his pro se suppl enental
brief that he was denied the right to effective assistance of counse
based on defense counsel’s failure to preserve for our reviewthe

i ssue concerning the alleged attachnment of his right to counsel upon
the filing of the felony conplaint, and based on defense counsel’s
failure to object when the prosecutor allegedly violated the Rosario
rule. Because that contention and the underlying contention
concerning the violation of defendant’s right to counsel based on the
filing of the felony conplaint involve matters outside the record on
appeal, they are properly raised by way of a CPL article 440 notion
(see People v Johnson, 88 AD3d 1293, 1294; People v Ellis, 73 AD3d
1433, 1434, lv denied 15 NY3d 851).

We have consi dered defendant’s remaining contentions in his main
and pro se supplenental briefs, and we conclude that they are w t hout
nerit.

Entered: July 6, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal froma judgnent of the Suprene Court, Monroe County
(Joseph D. Valentino, J.), rendered May 26, 2006. The judgnent
convi cted defendant, upon a jury verdict, of nurder in the first
degree (two counts) and assault in the first degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon a jury verdict, of two counts of nurder in the first degree
(Penal Law 8 125.27 [1] [a] [viii]; [b]) and one count of assault in
the first degree (8 120.10 [1]), arising froman incident in which he
stabbed his wife and two daughters. Defendant contends that Suprene
Court erred in refusing to suppress certain statenents that he made in
response to questioning by a police officer while he was in custody
and after he had been given Mranda warni ngs because that officer
conti nued questioning defendant after he invoked his right to renain
silent. We reject that contention. “It is well settled . . . that,
in order to term nate questioning, the assertion by a defendant of his
right to remain silent nust be unequivocal and unqualified” (People v
Morton, 231 AD2d 927, 928, |v denied 89 NY2d 944; see People v Caruso,
34 AD3d 860, 862, |v denied 8 NY3d 879). Wether that request was
“unequi vocal is a m xed question of |aw and fact that nust be
determned with reference to the circunstances surrounding the
request[,] including the defendant’s deneanor, manner of expression
and the particular words found to have been used by the defendant”
(People v dover, 87 Ny2d 838, 839). The court’s determ nation that
def endant did not unequivocally invoke his right to remain silent is
“granted deference and will not be disturbed unless unsupported by the
record” (People v Kuklinski, 24 AD3d 1036, 1036, |v denied 7 Ny3d 758,
814; see People v Twillie, 28 AD3d 1236, 1237, |v denied 7 NY3d 795),
which is not the case here.
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Def endant further contends that the testinony of another police
of ficer that defendant did not speak after the police arrived at the
scene of the stabbings, placed himin handcuffs and put himin a
police vehicle was inproperly offered as evidence of his consci ousness
of guilt. W reject that contention inasmuch as such testinony was
part of the officer’s observations at the crinme scene and was al so
of fered as evidence of defendant’s deneanor and nental state when the
police encountered him (cf. People v Von Werne, 41 Ny2d 584, 588). W
agree with defendant, however, that the prosecutor’s cross-exam nation
of himregarding his silence at the crinme scene and the prosecutor’s
| ater references to that silence during summation inproperly
characterized defendant’s silence as evidence of his consciousness of
guilt (see People v Shelton, 209 AD2d 963, 964, |v denied 85 Ny2d
980). Neverthel ess, we conclude that such m sconduct is harmess. In
[ight of the overwhel m ng proof of defendant’s guilt, which included
i ncul patory statenments defendant nade on the tel ephone with the 911
operator and in response to custodial interrogation follow ng Mranda
war ni ngs, we conclude that there is no reasonable possibility that the
m sconduct contributed to defendant’s conviction (see People v MLean,
243 AD2d 756, 756-757, |v denied 91 Ny2d 928; People v Sutherland, 219
AD2d 523, 525, |v denied 87 Ny2d 908, 88 Ny2d 886; see generally
People v Crimmins, 36 Ny2d 230, 237).

We reject defendant’s contention that the court erred in refusing
to suppress the statenents that he made in response to questions asked
during the intake process at the police station prior to receiving his
M randa warnings. Wile sonme of the questions that defendant was
asked, such as whet her anyone was at his hone that evening, were not
routi ne booking questions (see generally People v Rodney, 85 Ny2d 289,
293), “questions asked of the defendant at the tine of his [or her]
arrest, although prior to the requisite warnings, [are] neverthel ess
perm ssible [when] they [are] asked to clarify a volatile situation
rather than to elicit evidence of a crime” (People v Johnson, 59 Ny2d
1014, 1016).

Def endant further contends that he was denied a fair trial
because he was unable to assist in his defense in an adequate manner
as a result of dissociative ammesia with respect to the events
surroundi ng the stabbings. W reject that contention. The court
appropriately conpensated for defendant’s ammesia by, inter alia,
granting expanded pretrial disclosure, and the court conducted the
requi site post-trial inquiry to assess whether defendant’s amesia
inpaired his defense. After conducting that post-trial assessnent,
the court properly concluded that defendant was conpetent to stand
trial and that he had received a fair trial and effective assistance
of counsel (see generally People v Phillips, 16 NY3d 510, 515 n 2;
Peopl e v Francabandera, 33 Ny2d 429, 436 n 4; Wlson v United States,
391 F2d 460, 463-464). W have consi dered defendant’s remaini ng
contentions and conclude that they are without nerit.

Entered: July 6, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnent (denom nated order and judgnent) of the
Suprene Court, Erie County (Joseph G Makowski, J.), entered Decenber
22, 2008 in a proceeding pursuant to CPLR article 75. The appeal was
held by this Court by order entered April 30, 2010, decision was
reserved and the matter was remtted to Suprenme Court, Erie County,
for further proceedings (72 AD3d 1651). The proceedi ngs were held and
conpleted (Paula L. Feroleto, J.).

It is hereby ORDERED that the judgnent so appealed fromis
reversed on the | aw without costs, the petition seeking to confirmthe
arbitration award is dismssed and the arbitration award i s vacat ed.

Menorandum  Respondents appeal froma judgnment confirm ng an
arbitration award. W previously held this case, reserved deci sion
and remitted the matter to Suprene Court for a determ nation, after a
framed-i ssue hearing, whether the third-party vehicle at issue was
covered by any other insurance that woul d negate the suppl enent al
uni nsur ed/ underinsured notorist (SUM coverage afforded by the policy
i ssued by respondent New Hanpshire Insurance Conpany (NH C) (Matter of
Bobak [AIG Cains Servs., Inc.], 72 AD3d 1651). W also reversed the
order in a related appeal that denied NHIC s petition seeking a
permanent stay of arbitration, and we remtted the matter to Suprene
Court for, inter alia, a new determ nation on that petition (Matter of
New Hanpshire Ins. Co. [Bobak], 72 AD3d 1647, 1649-1650). Upon
remttal in each case, the court conducted the franmed-issue hearing
based only on submtted docunents and oral argunents. The court
concluded that NHIC s SUM coverage was not inplicated because
Travel ers I nsurance Conpany (Travel ers) had i ssued an excess policy
t hat woul d provi de $1, 000, 000 of coverage to petitioner. The court
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also, inter alia, granted a tenporary stay of arbitration that would
beconme permanent upon paynent to petitioner of the benefits afforded
by the Travel ers policy.

Initially, we note that the order entered by the court upon
remttal applies only to the order reversed in Matter of New
Hanpshire, and we further note that no appeal has been taken fromthat
order entered upon remttal. Consequently, the contentions of the
parties with respect to the stay of arbitration granted therein are
not before us. Nevertheless, we conclude that the evidence presented
at the franed-issue hearing and the court’s factual findings in that
order are applicable to the issue that is before us after remttal in
Matter of Bobak. Thus, in the interest of judicial econony, we deem
the factual findings nade by the court in the order entered upon
remttal in Matter of New Hanpshire to be applicable to the appeal
fromthe judgnent before us.

We conclude that petitioner’s contention that the court erred in
failing to join Travelers and the Ohio Insurance Guaranty Associ ation
(O GA) as necessary parties is raised for the first time on appeal and
thus is not properly before us (see Levi v Levi, 46 AD3d 519, 520; cf.
Matter of Dioguardi v Donohue, 207 AD2d 922, 922).

W agree with NHIC that the court erred in confirmng the

arbitration anard. 1In a case such as this “[where arbitration is
conmpul sory, our decisional |aw inposes closer judicial scrutiny of the
arbitrator’s determ nation under CPLR 7511 (b) . . . To be upheld, an

award in a conpul sory arbitration proceedi ng nust have evidentiary
support and cannot be arbitrary and capricious” (Matter of Mdtor Veh.
Acc. Indem Corp. v Aetna Cas. & Sur. Co., 89 Ny2d 214, 223; see
Matter of Mangano v United States Fire Ins. Co., 55 AD3d 916, 917).
Here, we conclude that there is no evidentiary support for the
arbitrator’s conclusion that petitioner was entitled to collect SUM
benefits fromNHIC. The SUM policy provisions state that it affords
coverage where, inter alia, a person covered by the policy is involved
in an accident wwth a notor vehicle that is uninsured, which includes
a situation in which the other vehicle s insurer disclains coverage or
becones insolvent. Although the evidence before us establishes that
the other vehicle’'s primary insurer is insolvent and that no benefits
will be afforded to petitioner by the O GA which assuned the
l[iabilities of that insolvent conpany, the evidence al so establishes
that there is an excess policy issued by Travelers, and that Travel ers
di d not disclaimcoverage. W therefore reverse the judgnment, dismss
the petition seeking to confirmthe arbitration award and vacate the
arbitration award.

Al'l concur except CarNl, J., who dissents and votes to affirmin
the follow ng Menorandum | concur with the conclusion of ny
col | eagues that the interest of judicial econony is served by deem ng
the factual findings nade by Suprene Court in the order entered upon
remttal in Matter of New Hanpshire Ins. Co. (Bobak) (72 AD3d 1647) to
be applicable to this appeal. | further concur with the concl usion of
nmy col |l eagues that petitioner’s contention that the court erred in
failing to join Travel ers Insurance Conpany (Travel ers) and Onhio
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| nsurance Guaranty Associ ation as necessary parties is not properly
bef ore us.

| disagree, however, with the conclusion of ny coll eagues that
petitioner is not entitled to collect supplenentary
uni nsur ed/ underi nsured nmotorist (SUM benefits fromrespondent New

Hanpshi re I nsurance Conpany (NHIC). Inasnmuch as | conclude that the
court properly confirmed the arbitration award, | respectfully
di ssent.

Petitioner was seriously injured when a truck that he was driving
for his enployer was struck by rolls or coils of alum numthat fel
off of a truck owned by B-Ri ght Trucki ng Conpany (B-Ri ght) and
operated by Eugene Hughes, now deceased (Hughes). Hughes and B- R ght
(collectively, tortfeasors) were insured under a notor vehicle
l[iability policy issued by Reliance Insurance Conpany (Reliance)
insuring the B-Right truck. In addition, B-Ri ght was insured under a
“Form Excess Liability Policy,” also entitled a “Comercial General
Liability” policy, issued by Travelers and having a coverage Iimt in
the amount of $1 mllion (Travel ers excess policy). Petitioner is a
covered person under the SUM endorsenent issued by NHIC to
petitioner’s enployer, which has a coverage |limt in the anount of $1
mllion (SUM endorsenent).

Petitioner and his wife commenced a personal injury action
agai nst the tortfeasors, anong others, and a jury awarded petitioner
personal injury danmages agai nst Hughes in the sum of $3, 315, 000.
Petitioner sought arbitration of his SUMclaimand the arbitrator
concluded that the value of petitioner’s injuries exceeded the limts
of NHIC s SUM coverage and awarded petitioner the SUM coverage limt
of $1 mllion. Utimtely, this Court directed a franed-issue hearing
on the question of “insurance coverage” (New Hanpshire Ins. Co., 72
AD3d at 1650).

| agree with the majority that the evidence at the hearing
establishes that Reliance is insolvent. Thus, the court properly
identified the threshold issue to be whether the B-Ri ght truck was an
“uni nsured notor vehicle” under the SUM endorsenent and the parties
have extensively addressed that issue both before the court and on
appeal .

Section | (c) (3) (iii) of the SUM endorsenent defines an

“uni nsured notor vehicle” as “a notor vehicle . . . for which
[t]here is a bodily injury liability insurance coverage or bond
applicable to such notor vehicle at the tinme of the accident, but

[t]he insurer witing such insurance coverage or bond denies
coverage, or . . . becones insolvent.” Inasmuch as there is no
di spute that the tortfeasors’ insurer, Reliance, is insolvent, there
IS no question that petitioner’s SUM coverage is “triggered” by that
section (see Matter of Metropolitan Prop. & Cas. Ins. Co. v
Carpentier, 7 AD3d 627, 628; Anmerican Mrs. Miut. Ins. Co. v Mrgan,
296 AD2d 491, 494; see also Insurance Departnment Regul ations [11
NYCRR] 8 60-2.3 [f] [I] [c] [3] [iii]). NH C contends that,
regardl ess of Reliance’s insolvency, the Travel ers excess policy
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constitutes a “bodily injury liability insurance coverage or bond
applicable” to the tortfeasors that prevents the “triggering” of SUM
coverage because the conbined Reliance and Travelers policy limts
exceed the SUM coverage available to petitioner. |In other words, NH C
effectively seeks to conbine the coverage Iimts of the Reliance notor
vehicle liability policy wwth the coverage Iimts of the Travelers
excess policy for purposes of determ ning whether the B-Ri ght truck
was an “uni nsured notor vehicle” under the SUM endor senent.

The court concluded and the majority agrees that, notw thstandi ng
Rel i ance’s insolvency, the B-Right truck did not constitute an
“uni nsured notor vehicle” under the SUM endor senent because B-Ri ght
had $1 mllion in coverage under the Travel ers excess policy, and that
consequently NHIC s SUM coverage was not inplicated. Thus, the
maj ority concludes that there was no evidentiary support for the
arbitrator’s conclusion that petitioner was entitled to collect SUM
benefits fromNH C. | disagree.

Section | (c) (1) of the SUM endorsenent al so defines an
“uni nsured notor vehicle” as a vehicle for which “[n]Jo bodily injury
l[iability insurance policy or bond applies.” 1In ny view, the only way
the majority can determne that the B-Right truck is not an “uni nsured
not or vehicle” is to conclude that an excess policy is a “bodily
injury liability insurance policy” under the SUM endorsenent, the
| nsurance Law, the Vehicle and Traffic Law and the | nsurance
Depart ment Regul ations. Thus, the issue presented is whether the term
“uni nsured notor vehicle” includes a vehicle that is covered under a
notor vehicle liability policy issued by an insolvent insurance
conpany when the vehicle is also covered under a commerci al genera
liability excess policy.

| conclude that where, as here, a vehicle is insured by a notor
vehicle liability policy issued by an insolvent insurance conmpany and
is thus an “uninsured notor vehicle,” the existence of an excess
i nsurance policy does not change its status as such. |In other words,
an excess or unbrella policy does not constitute a “bodily injury
l[iability insurance policy” for purposes of determ ning whether a
notor vehicle is “an uninsured notor vehicle” triggering SUM cover age.
| further conclude that the anobunt of a tortfeasor’s coverage under a
notor vehicle liability policy nmay not be conbined with the amount of
his or her coverage under a comercial general liability excess policy
i n determ ni ng whet her SUM coverage is inplicated.

Those concl usions are supported by an analysis of article 7 of
the Vehicle and Traffic Law, entitled the Mdtor Vehicle Safety
Responsi bility Act, which requires notor vehicle owners and operators
to obtain a specific type of insurance, nanely, a “notor vehicle
l[iability policy” (Vehicle and Traffic Law 8 330 et seq.). Vehicle
and Traffic Law 8 345 (a) defines a “notor vehicle liability policy”
as “an owner’s or an operator’s policy of liability insurance

certified as provided in [section 343] . . . as proof of financia
responsibility, and issued . . . by an insurance carrier . . . to or
for the benefit of the person naned therein as insured.” Vehicle and

Traffic Law 8 343 provides that “[p]roof of financial responsibility
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may be nade by filing with the conm ssioner [of notor vehicles] the
witten certificate of any insurance carrier duly authorized to do
business in this state, certifying that there is in effect a notor
vehicle liability policy for the benefit of the person required to
furni sh proof of financial responsibility. Such certificate shal
give the effective date of such notor vehicle liability policy . :
(enmphasi s added). Thus, it is clear fromthe Vehicle and Traffic Law
and the regul atory schene that owners and operators of notor vehicles
are required to obtain “notor vehicle liability policies.”

Al t hough obvious, | further note that excess policies exist only
if there is an underlying policy. Therefore, there nust be an
underlying “nmotor vehicle liability policy” before there can be excess
i nsurance coverage. Likewi se, in order for an owner or operator of a
not or vehicle to be in conpliance with the Mdtor Vehicle Safety
Responsi bility Act and be financially secure or “insured” under that
Act, the owner or operator nust have a “notor vehicle liability
policy” (Vehicle and Traffic Law 88 343, 345). Thus, one cannot neet
the financial security requirenents of article 7 of the Vehicle and
Traffic Law through excess insurance alone. Here, the insurance
conpany issuing the tortfeasors’ “notor vehicle liability policy,”
Rel i ance, is insolvent and the Travel ers excess policy provides that
it does not “drop down” in the event of the insolvency of the
i nsurance conpany issuing any underlying policy. Consequently, as a
practical matter, the B-R ght truck does not have a primary “notor
vehicle liability policy” in place. Even if the Reliance policy were
still in effect, NH C could not conbine the coverage limts of that
policy with the coverage limts of the Travelers excess policy in
order to avoid triggering SUM cover age.

Al t hough not directly on point, anal ogous case | aw of the Second
Department supports that proposition. Specifically, the Second
Departnent has rejected attenpts by SUM claimants to trigger SUM
coverage by conbining the liability coverage limts froma notor
vehicle liability policy and an unbrella policy in order to establish
that the tortfeasor’s bodily injury liability limts were |ess than
those of the claimant (see Matter of State Farm Mut. Auto. Ins. Co. v
Rot h, 206 AD2d 376, |v denied 84 Ny2d 812; see also Matter of Federal
Ins. Co. v Reingold, 181 AD2d 769, 770-771, |v denied 80 Ny2d 755).
In Matter of Astuto v State Farm Mut. Auto. Ins. Co. (198 AD2d 503,
504), the Second Departnent held that “[t]he petitioner’s attenpt to
base his claimon a consideration of the existence of an unbrella
policy issued by a different insurer by which he was al so covered is
precl uded by the pertinent provision of the policy on which he has
made his claim” Thus, if under the existing decisional |aw a
cl ai mant cannot conbi ne coverage limts fromdifferent types of
policies in order to trigger SUM coverage, it logically follows that
insurers are precluded fromconbining coverage limts fromdifferent
types of policies to prevent a SUMtrigger.

NHI C further contends that the “all bodily injury liability bonds
and insurance policies” |anguage of Insurance Law 8§ 3420 (f) (2) (A
i ncl udes excess policies. Sinultaneously, NH C contends that the
arbitration should have been stayed because petitioner has not
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exhausted the limts of the excess policy. Likewise, in the framed-
i ssue hearing, the court concluded that petitioner was required to
exhaust all applicable policy limts, including the Travel ers excess
policy, as a condition precedent to obtaining SUM benefits or
proceeding to arbitration. A conparison of NHIC s contentions,
however, reveals the fatal flawin its anal ysis.

Condition 9 of the SUM endorsenent, entitled “Exhaustion
Required,” states that NHIC “will pay under this SUM coverage only
after the limts of liability have been used up under all notor
vehicle bodily injury liability insurance policies” (enphasis added).
An excess policy, however, is not a “notor vehicle liability policy”
(Vehicle and Traffic Law 8 345). Therefore, it is logically
inconsistent to posit that a vehicle is not an “uni nsured notor
vehi cl e because the owner or operator is covered under an excess
policy when that policy is clearly not subject to the exhaustion
requi renent because it is not a “notor vehicle liability policy.”

| nsurance Law 8 3420 (f) (2) (A) provides that, “[a]s a condition
precedent to the obligation of the insurer to pay under the [ SUM
i nsurance coverage, the limts of liability of all bodily injury
l[iability bonds or insurance policies applicable at the tinme of the
acci dent shall be exhausted by paynent of judgnents or settlenents.”
| conclude that the phrase “all bodily injury liability .
i nsurance policies” contained in that section does not enconpass
excess policies (see Matter of Matarasso [Continental Cas. Co.], 82
AD2d 861, 862, affd 56 Ny2d 264; Mass v U. S. Fidelity and Guar. Co.,
222 Conn 631, 639-643, 610 A2d 1185, 1190-1192). Insurance Depart nent
Regul ation 35-D, “inplenments” section 3420 (f) (2) of the Insurance
Law and “establish[es] a standard form for SUM coverage [the
prescri bed SUM endorsenent], in order to elimnate anbiguity, mnimze
confusion and maximze its utility” (11 NYCRR 60-2.0 [a], [c]; see 60-
2.3 [f]). The purpose of Regulation 35-D “is to interpret section
3420 (f) (2) of the Insurance Law, in |ight of ensuing judicia
rulings and experience” (11 NYCRR 60-2.0 [c]). Condition 9 of the
prescri bed SUM endorsenent is identical to Condition 9 of the NH C SUM
endorsenment, and provides in pertinent part that the insurer “wll pay
under this SUM coverage only after the limts of liability have been
used up under all notor vehicle bodily injury liability insurance
policies or bonds applicable at the tine of the accident” (11 NYCRR
60-2.3 [f] [enphasis added]). Thus, Regulation 35-D confirnms that the
exhausti on requirenent of |Insurance Law 8§ 3420 (f) (2) (A) relates to
“nmotor vehicle bodily injury liability” policies—Aot excess policies.
Therefore, because the excess policy is not a “notor vehicle bodily
injury liability insurance polic[y]” (11 NYCRR 60-2.3 [f]), | conclude
that petitioner has no obligation to “exhaust” the Travel ers excess
policy in order to obtain SUM benefits under the SUM endor senent.

The next question concerns what effect, if any, the excess policy
has on NHIC s obligation to pay (as opposed to the question of
coverage) its SUM coverage |limts to petitioner. This issue raises
the specter of “offsets” and duplication of benefits. Cearly,
petitioner has a fixed and quantified SUM cl ai m because his damages
exceed $3 mllion dollars. NH C contends that, because the Travelers
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excess policy and the SUM endorsenent provide the sane coverage
[imts, Condition 6 of the SUM endorsenment, entitled “Maxi num SUM
Paynents,” precludes paynent under the SUM endor senent because those
policies, in effect, cancel each other out. Thus, the question of
“offsets” is clearly raised on appeal. Condition 6 of the SUM
endorsenment, setting forth the terns mandated under Regul ation 35-D,
provi des that “the maxi mum paynent under this SUM endorsenent shall be
the difference between (a) the SUMIimt; and (b) the notor vehicle
bodily injury liability insurance or bond paynents received” from any
negligent party involved in the accident (enphasis added) (see 11
NYCRR 60-2.3 [a] [2]). Thus, because the excess policy is not a
“nmotor vehicle bodily injury liability insurance” policy, paynents
made thereunder cannot serve as an “offset” to the SUM coverage |imt
(see 11 NYCRR 60-2.1 [c]).

Therefore, we must | ook to the “Non-Duplication” condition of the
SUM endorsenent in order to determ ne whether the Travel ers excess
policy affects NHHC s obligation to pay SUM benefits. Condition 11
(e) of the SUM endorsenent states, “[t]his SUM coverage shall not
duplicate . . . [a]lny anmounts recovered as bodily injury damages from
sources other than notor vehicle bodily injury liability insurance
policies or bonds” (enphasis added). Thus, the |anguage of that
condition suggests that it does not preclude duplication of insurance
coverage but, rather, it precludes duplication of recovery by a SUM
claimant. The “sources” for purposes of non-duplication of recovery
could include any personal assets of the tortfeasor applied towards
t he noney judgnment or, as in this case, excess or unbrella insurance
paynents from non-notor vehicle policies. Therefore, | conclude that,
pursuant to Condition 11 (e), NHICis not required to pay any anounts
for bodily injury damages that duplicate the anmounts recovered by
petitioner (see 11 NYCRR 60-2.3 [f]). | enphasize that in
interpreting Condition 11 (e), there is a significant distinction
bet ween “covered” by and is “recovered” from excess or unbrella
policies (see Matter of CGJ Ins. Co. v Nardelli, 188 Msc 2d 560,
568). In other words, that condition is intended to prevent a double
recovery for the sanme damages and to thereby prevent the injured party
fromreceiving a windfall (see Matter of Fazio v Allstate Ins. Co.,
276 AD2d 696, 697; see also CNA d obal Resource Mgrs. v Berry, 10 M sc
3d 1074[ A], 2006 NY Slip Op 50069[ U], *7). Petitioner sinply cannot
get paid or recover twi ce for the sane damages. Under the facts

presented here, if Travelers and NH C both pay the full limts of
their policies, there still can be no doubl e recovery of damages by
petitioner. The value of petitioner’s injuries exceeds $3 mllion and

there is only $2 million in avail able SUM and excess insurance
coverage. Under the best case scenario, at least with respect to the
SUM and excess insurance limts, petitioner is not going to recover

his damages twice. |In fact, he would not recover them once.

Thus, | would affirmthe judgnment confirmng the arbitration
awar d.
Entered: July 6, 2012 Frances E. Cafarel

Cerk of the Court
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RCDNEY HARRI' S, DEFENDANT- APPELLANT.

THOVAS THEOPHI LOS, BUFFALO, FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRI CT ATTORNEY, BUFFALO (M CHAEL J. HI LLERY
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Erie County Court (M chael L
D Amico, J.), rendered July 6, 2010. The judgnent convicted
def endant, upon a nonjury verdict, of burglary in the second degree
and robbery in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
following a nonjury trial of burglary in the second degree (Penal Law
8§ 140.25 [1] [d]) and robbery in the second degree (8 160.10 [2] [b]).
V'emnng the evidence in light of the elenents of the crines in this
nonjury trial (see People v Danielson, 9 NY3d 342, 349), we concl ude
that the verdict is not against the weight of the evidence (see
general ly People v Bl eakl ey, 69 Ny2d 490, 495). Defendant further
contends that County Court erred in considering, and in ultimtely
convicting himof, robbery in the second degree (8 160.10 [2] [b]) as
a |l esser included of fense of robbery in the first degree (8 160. 15
[2]), and burglary in the second degree (8 140.25 [1] [d]) as a | esser
i ncl uded of fense of burglary in the first degree (8 140.30 [1]).
Pursuant to CPL 300.50 (1), “[a]ny error respecting such
[ consi deration by the court] . . . is waived by the defendant unless
he [or she] objects thereto” in a tinely manner, and defendant fail ed
to do so here (see People v Ford, 62 NY2d 275, 282-283; People v
Smith, 13 AD3d 1121, 1122-1123, |v denied 4 NY3d 803).

Def endant failed to preserve for our review his contention that
the robbery count of the indictnent is facially duplicitous (see
People v Becoats, 71 AD3d 1578, 1579, affd 17 NY3d 643, cert denied
. [Apr. 23, 2012]), and we decline to exercise our power to
reV|em1that contention as a matter of discretion in the interest of
justice (see CPL 470.15 [6] [a]). W reject defendant’s further
contention that he was deni ed effective assi stance of counsel based
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upon defense counsel’s failure to nove to dismss the robbery count of
the indictnent. “A defendant is not denied effective assistance of
trial counsel nerely because counsel does not neke a notion or
argunent that has little or no chance of success” (People v Stultz, 2
NY3d 277, 287, rearg denied 3 Ny3d 702). |In addition, we reject
defendant’ s contention that he was denied effective assistance of
counsel based on defense counsel’s failure to object to the court’s
consi deration of lesser included offenses or to request that the court
consi der other |esser included of fenses (see generally People v
Turner, 5 NY3d 476, 483-485; People v Cal deron, 66 AD3d 314, 320, |lv
denied 13 NY3d 858). Unlike the failure to raise a statute of
[imtations defense, defense counsel’s failure to object to, or to
request, the court’s consideration of |esser included offenses is not
the type of “clear-cut and conpletely dispositive” error that rises to
the I evel of ineffective assistance of counsel (Turner, 5 NY3d at
481).

Def endant failed to preserve for our review his contention that
his trial should have been severed fromthat of his codefendants (see
People v Cruz, 272 AD2d 922, 923, affd 96 Ny2d 857; People v
Crutchfield, 134 AD2d 508, 509, |v denied 71 NY2d 894). In any event,
that contention lacks nmerit. There was no evidence that the “core of
each defense [was] in irreconcilable conflict wwth the other” (People
v Mahboubi an, 74 Ny2d 174, 184; see Cruz, 272 AD2d at 923). There is
thus no nerit to defendant’s further contention that he received
i neffective assistance of counsel based on defense counsel’s failure
to nove to sever his trial fromthat of his codefendants (see People v
Wllianms, 281 AD2d 933, 934, Iv denied 96 NY2d 869).

| nasmuch as defendant withdrew his notion for a Huntley hearing
concerning the statement that he nmade to the police, defendant wai ved
his present contention that the court should have conducted a Huntl ey
hearing to determ ne the adm ssibility of that statenment (see
generally People v Jones, 79 AD3d 1665, 1665). Further, defendant has
not shown that such a notion, if not w thdrawn, would have been
successful, and we conclude that he was not denied effective
assi stance of counsel on that ground (see generally People v Pace, 70
AD3d 1364, 1366, |v denied 14 Ny3d 891; People v Borcyk, 60 AD3d 1489,
v denied 12 NY3d 923).

Entered: July 6, 2012 Frances E. Cafarel
Clerk of the Court
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AND ERI C T. SCHNEI DERMAN, IN H S OFFI Cl AL
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ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (VI CTOR PALADI NO OF
COUNSEL), FOR DEFENDANTS- APPELLANTS.

LI BERTY COUNSEL, LYNCHBURG VIRG NIA (RENA M LI NDEVALDSEN OF
COUNSEL), AND JOSEPH P. M LLER, CUBA, FOR PLAI NTI FFS- RESPONDENTS.

Appeal from a judgnment (denom nated order) of the Suprene Court,
Li vi ngston County (Robert B. Wggins, A J.), entered Novenber 18,
2011. The judgnent, insofar as appealed from denied that part of the
notion of defendants to dismss plaintiffs’ first cause of action
agai nst defendants New York State Senate and New York State Departnent
of Heal t h.

It is hereby ORDERED t hat the judgnent insofar as appeal ed from
i s unani nously reversed on the |aw wi thout costs, and judgnent is
granted in favor of defendants-appellants as foll ows:

It is ADJUDGED and DECLARED t hat defendant New York
State Senate did not violate the Open Meetings Law (Public
Oficers Law art 7) in enacting the Marriage Equality Act (L
2011, ch 95, §8 3) and that marriages perforned thereunder
are valid.

Qpi nion by FAaHEY, J.: This appeal arises fromthe passage of the
Marriage Equality Act ([MEA] L 2011, ch 95, 8§ 3), which pernmts sane-
sex couples to marry in this state (see Donestic Relations Law 8§ 10-
a). Plaintiffs unsuccessfully opposed the MEA, and thereafter
commenced this action to challenge the process by which it was
enacted. Defendants, New York State Senate, New York State Departnent
of Health and Eric T. Schneiderman, Attorney General, State of New
York, made a pre-answer notion to dismss the verified conplaint
pursuant to CPLR 3211 (a) (1) and (7), and Suprene Court granted the
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nmotion in its entirety with respect to defendant Attorney General.

The court, however, granted the notion only in part with respect to
the two remaining defendants (collectively, defendants). The verified
conplaint’s first cause of action, alleging a violation of the Open
Meetings Law ([OW] Public Oficers Law art 7) requiring nullification
of the MEA, is the sole cause of action to have survived notion
practice. In that cause of action, plaintiffs seek a declaration that
the New York State Senate violated the OML in enacting the MEA and
voi di ng any marriages perforned pursuant to that act.

Def endants appeal, and in doing so bring before us none of the
policy considerations relative to the MEA that |lurk beneath the
verified conplaint in this action. Rather, our primary task on this
appeal is to interpret the exenption to the OV enbodied in Public
Oficers Law 8§ 108 (2) (hereafter, exenption). W cannot agree with
the court that the part of the exenption providing that political
caucuses may invite guests to participate in their deliberations
wi thout violating the OML should be read to limt eligible guests to
menbers of the sanme political party of the political caucus that
issued the invitation. W thus conclude that the judgnent insofar as
appeal ed from should be reversed and that judgnment should be entered
declaring that the New York State Senate did not violate the OML in
enacting the MEA and that marriages performed thereunder are not
i nvalid.

We note at the outset that a notion to dismss the conplaint is
not the proper procedural vehicle for the relief sought by defendants
in this declaratory judgnment action (see generally Mdrgan v Town of W
Bl oonfield, 295 AD2d 902, 904). Inasnuch as “this is a declaratory
j udgnment action, we treat [defendants’] notion to dismss for failure
to state a cause of action under CPLR 3211 (a) (7) as a nmotion for a
declaration in [their] favor” (Fekishazy v Thomson, 204 AD2d 959, 962
n 2; see generally CPLR 2001).

As noted, this appeal arises fromthe passage of the MEA and the
| egal i zati on of gender-neutral marriage in New York State.
Legi sl ation proposing to |legalize such marriage failed in 2009, but in
2011 four Republican State Senators joined Denocratic State Senators
in voting for the MEA, which was signed into | aw by Governor Andrew
Cuonmo on June 24, 2011. At the tinme the MEA was enacted, 32 of the 62
menbers of the State Senate were Republicans.

Qur review begins with the verified conplaint, which sets forth
what is characterized as the series of events that precipitated the
passage of the MEA. In md-May 2011, New York Gty Mayor M chael
Bl oonberg, a regi stered | ndependent, acconpani ed by New York City
Counci | Speaker Christine Quinn, a registered Denocrat, net
individually with Republican State Senators to | obby on behal f of
Assenbly Bill A8354-2011, which provided the foundation for what
ultimately becanme the MEA. According to the verified conplaint, Muyor
Bl oonberg’ s | obbying efforts with respect to the assenbly bill were
not limted to May 2011. Indeed, plaintiffs allege that Mayor
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Bl oonberg met with the entire Republican Conference of the Senate,
i.e., 32 of the 62 Senators, in a closed neeting at the New York
Capitol Building on June 16, 2011 (hereafter, Bloonberg neeting). At
t hat nmeeting, Mayor Bl oonberg spoke to the Republican Conference and
pl edged financial support for the canpai gns of Republican Senators who
voted in favor of the MEA. In contrast to the access granted Mayor

Bl oonberg, neither plaintiff Duane R Mtley, the Senior Lobbyist with
plaintiff New Yorkers for Constitutional Freedons, nor plaintiff

Nat haniel S. Leiter, the Executive Director of Torah Jews for Decency,
was permtted to address the Republican Conference that day.

Simlarly to Mayor Bl oonberg, Governor Cuonp, a registered
Denocrat, |obbied on behalf of the MEA. According to the verified
conpl aint, Governor Cuonp net privately with Republican Senators at
the Governor’s mansion to advocate for the MEA (hereafter, Cuonp
neeting), and that meeting was not open to the public. The verified
conplaint alleges, upon information and belief, that a quorum of the
State Senate was present for the Cuonp neeting, but it is unclear
whet her the term“quorunt refers to all of the Republican Senators, as
opposed to a m x of Republican and Denocratic Senators. For purposes
of this appeal, however, we assune that plaintiffs have alleged that
all of the Republican Senators were present for the Cuonp neeti ng.

Plaintiffs do not specify a date on which the Cuonp neeting
occurred, but one of the exhibits to the verified conplaint suggests
that it may have been held on June 20, 2011. 1In the event that the
Cuono neeting was indeed held on June 20, 2011, it occurred subsequent
to the Assenbly’ s passage of the MEA on June 15, 2011, which was
facilitated by a nessage of necessity from Governor Cuonop di spensing
with the constitutionally-nmandated waiting period of three days for
t he passage of bills (see NY Const, art 111, § 14).

Once passed by the Assenbly, the MEA was delivered to the Senate,
and during the week of June 20, 2011 there was what Mtl ey describes
as an “unprecedented” denial of public access to the Republican
Senators. Plaintiffs allege that, on Tuesday, June 21, 2011
| obbyi sts and activists were | ocked out of the Senate | obby and that,
on June 22 and 23, 2011, the Senate | obby was only partially reopened
to legislative staff and | obbyists. On Friday, June 24, 2011, the
| ockout resuned, thereby preventing the public from accessing the
Senat e | obby and the Republican side of the Senate chanber. Moreover,
t he Republican Senators allegedly turned off their cell phones on June
24, 2011 and net for five hours on that date wi thout providing for
access to staff or the public.

The MEA was anmended on June 24, 2011 (hereafter, Bill) to include
limted protections for certain religious entities (see L 2011, ch 95,
8§ 3), and CGovernor Cuonp issued nessages of necessity to the Assenbly
and the Senate with respect to the Bill on that date, again dispensing
with one of the constitutional requirenents for enacting a bill into
law. The Bill, now identified as A8520-2011, passed the Assenbly, and
thereafter was passed by the Senate in a regular session by a vote of
33 to 29. CGovernor Cuono signed the Bill into |aw on June 24, 2011 at
11:15 p. m
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Plaintiffs comrenced this action approxi mately one nonth after
the MEA was enacted. |In addition to providing the basis for the
foregoi ng factual sumary, the verified conplaint asserted three
causes of action agai nst defendants and defendant Attorney Ceneral.
Qur concern rests with the first cause of action, which alleges the
violation of the OML arising fromthe purported conduct of business of
a public body in a closed session and seeks a declaration nullifying
t he MEA pursuant to Public Oficers Law 8§ 107 and voi di ng any
marri ages that were perfornmed pursuant to that act. The second cause
of action chall enges Governor Cuonp’s issuance of the subject nessages
of necessity as ultra vires, while the third cause of action all eges
t hat defendants deprived plaintiffs of their constitutional right to
freedom of speech

As noted, in lieu of an answer defendants noved to dism ss the
verified conplaint pursuant to CPLR 3211 (a) (1) and (7). The court
granted the notion in its entirety with respect to defendant Attorney
CGeneral and, with respect to defendants, the court dism ssed only the
second and third causes of action, reasoning that there is a
justiciable issue whether the OM. was violated, as alleged in the
first cause of action.

Before turning to the primary issue on appeal, we briefly
consider two prelimnary points of far |less significance. First,
“al t hough defendant[s] purport[ ] to appeal ‘from each and every part’
of the [judgnent], [they are] not aggrieved by those parts . . .
granting [their] nmotion in part and thus may not appeal therefront
(K.J.D.E. Corp. v Hartford Fire Ins. Co., 89 AD3d 1531, 1532; see
Viscosi v Preferred Mut. Ins. Co., 87 AD3d 1307, 1307, Iv denied 18
NY3d 802). Put differently, defendants may appeal fromthe judgnment
only to the extent that it denied their notion (see CPLR 5511).

Second, defendants contend in their main brief that plaintiffs
may not prosecute this case w thout running afoul of the Speech or
Debate C ause of the State Constitution (see NY Const, art |11, § 11).
That contention, however, was not properly before the court inasmuch
as it was raised for the first tinme in defendants’ reply papers (see
Watts v Chanpi on Hone Bldrs. Co., 15 AD3d 850, 851). Moreover,
contrary to defendants’ contention, the Speech or Debate C ause
defense may be waived (see Pataki v New York State Assenbly, 4 NY3d
75, 88), and it was waived here based on defendants’ failure to raise
that defense in a tinely manner (see Litvinov v Hodson, 34 AD3d 1332,
1332-1333). The further contention raised in defendants’ reply brief
on appeal that the Speech or Debate C ause defense is properly before
us because it was asserted in defendants’ answer is of no nonent,

i nasmuch as the answer is outside the record on appeal (see e.g.
Pal ermo v Taccone, 79 AD3d 1616, 1620).
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We now turn to the primary issue on appeal, i.e., the
interpretation of the exenption.

“The purpose of the [OM] is to prevent public bodies from
debating and deciding in private matters that they are required to
debate and decide in public, i.e., ‘deliberations and decisions that
go into the making of public policy’ " (Matter of Zehner v Board of
Educ. of Jordan-El bridge Cent. School Dist., 91 AD3d 1349, 1350;
see Matter of Gordon v Village of Mnticello, 87 Ny2d 124, 126-127).
Pursuant to Public Oficers Law 8 103 (a), “[e]very nmeeting of a
public body shall be open to the general public, except that an
executive session of such body may be call ed and business transacted
thereat in accordance with section [105.]” The OML defines a
“meeting” as “the official convening of a public body for the purpose
of conducting public business” (8§ 102 [1]). A “public body,” in turn,
is defined as “any entity, for which a quorumis required in order to
conduct public business and which consists of two or nore nenbers,
perform ng a governmental function for the state . . . or conmttee or
subcommittee or other simlar body of such public body” (8§ 102 [2]).
| nasmuch as the Republican Conference was the majority conference of
the State Senate at all tines relevant to this action, a neeting of
that conference constituted a quorum of the State Senate.

“[ T] he provisions of the [OML] are to be liberally construed in
accordance with the statute’s purposes” (Gordon, 87 Ny2d at 127), and
here we are called upon to construe the “guest” exenption, which is
contained in Public Oficers Law 8§ 108 (2).! “The primary

! Public O ficers Law 8 108 is entitled “Exenptions,” and
subdi vision (2) of that section provides:

“Not hi ng contained in [the OM] shall be
construed as extending the provisions hereof
to:

“2. a. deliberations of political
committees, conferences and caucuses.

b. for purposes of this section,

t he deli berations of political

conmi ttees, conferences and
caucuses nmeans a private neeting of
menbers of the senate or assenbly
of the state of New York, or of the
| egi sl ati ve body of a county, city,
town or village, who are nmenbers or
adherents of the sanme political
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consideration of courts in interpreting a statute is to ‘ascertain and
give effect to the intention of the Legislature’ ” (Riley v County of
Broonme, 95 NY2d 455, 463, quoting MKinney's Cons Laws of NY, Book 1,
Statutes § 92 [a], at 177; see Matter of DaimerChrysler Corp. v
Spitzer, 7 Ny3d 653, 660), and “ ‘we turn first to the plain |anguage

of the statute[] as the best evidence of legislative intent’ ” (Matter
of Stateway Plaza Shopping Cr. v Assessor of City of Watertown, 87
AD3d 1359, 1361, quoting Matter of Malta Town Ctr. |, Ltd. v Town of

Malta Bd. of Assessnment Review, 3 NY3d 563, 568). Qur concern in
determ ni ng whet her the exenption applies to the Bl oonberg and Cuono
nmeetings lies in section 108 (2) (b), and we turn to what we
characterize as the “first part” of that subdivision, which provides
that, for purposes of section 108,

“the deliberations of political commttees,
conferences and caucuses neans a private neeting
of nmenbers of the senate or assenbly of the state
of New York, or of the |egislative body of a
county, city, town or village, who are nenbers or
adherents of the sane political party” (enphasis
added) .

The inclusion of the enphasized | anguage in the precedi ng quote
qualifies the political comrmttees, conferences and caucuses
(collectively, caucuses) that are exenpt fromthe provisions of the
OV, and limts the exenpt caucuses to those conprised of nenbers of
the sanme political party. Put differently and by way of exanple,
under section 108 (2) (b), the Puerto Rican/Latino Caucus of the State
Senate woul d not be entitled to the benefit of the exenption to the
extent that the Caucus is conprised of nenbers of different political
parties, nor would the Legislative Wnen’s Caucus of New York State
qualify for the exenption were it conprised of nenbers of varying
political parties fromone house of the Legislature. Rather, the only
caucuses to which the exenption applies are those conprised of nenbers
of the sane political party, and that limtation arises fromthe
Legi slature’s inclusion of |language restricting eligible caucuses to
only those private neetings of “nenbers . . . of the sane politica

party.”

What we characterize as the “second part” of section 108 (2) (b)

party, without regard to (i) the
subj ect matter under discussion,

i ncl udi ng di scussi ons of public
busi ness, (ii) the mpjority or
mnority status of such political
conmittees, conferences and
caucuses or (iii) whether such
political commttees, conferences
and caucuses invite staff or guests
to participate in their

del i berations.”
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enhances the exenption articulated in the “first part” of that
statute. In the second part of section 108 (2) (b), the Legislature
noted that the exenption applies

“W thout regard to (i) the subject matter under
di scussi on, including discussions of public
business, (ii) the majority or mnority status of
such political commttees, conferences and
caucuses or (iii) whether such political

conmi ttees, conferences and caucuses invite staff
or guests to participate in their deliberations.”

We now turn to clause (iii) of the foregoing excerpt, i.e., the
provi sion that the exenption applies without regard to whether the
caucuses invite staff or guests to participate in their deliberations.
The term “guests” brings us to the critical juncture of this issue:
whet her plaintiffs are correct that the definition of “guests” in the
exenption nust be limted to people of the sane political party as
those of the political caucus seeking the exenption, and thus whether
t he attendance of Mayor Bl oonberg and Governor Cuonp, respectively, at
t he Bl oonberg and Cuonp neetings renoved those nmeetings fromthe
protection of the exenption because neither Mayor Bl oonberg nor
Governor Cuonop is a registered Republican.

We conclude that the plain |anguage of the statute does not
support plaintiffs’ position. “ ‘The |anguage of a statute is
general ly construed according to its natural and nost obvi ous sense .

in accordance with its ordinary and accepted nmeani ng, unless the
Legislature by definition or fromthe rest of the context of the
statute provides a special neaning’ ” (Samento v Wrld Yacht Inc., 10
NY3d 70, 78, quoting MKinney s Cons Laws of NY, Book 1, Statutes 8§
94, at 191-194 [1971 ed]). A “guest” as defined by both |egal and
non-|legal dictionaries is “[a] person who is entertained or to whom
hospitality is extended” (Black’s Law Dictionary 776 [9th ed 2009];
see New Oxford Anerican Dictionary 772 [3d ed 2010] [defining “guest”
as “a person who is invited to . . . take part in a function organized
by another”]).

Had the Legislature intended to constrict the nmeani ng of “guest”
as plaintiffs suggest, it could have done so through the same neans by
which it limted the definition of caucuses eligible for the
exenption. Eligible caucuses include only those conprised of
“adherents of the same political party” (Public Oficers Law § 108 [ 2]
[b]), and there is no such limtation on the scope of eligible guests.
In view of the fact that the Legislature qualified those caucuses
eligible for the exenption, the absence of qualification of “guests”
eligible to participate in an eligible caucus is telling of the
Legislature’s intent as to the scope of the term“guests.” To
concl ude otherwi se would inperm ssibly anend the “statute by adding
words that are not there” (Anerican Tr. Ins. Co. v Sartor, 3 NY3d 71
76) .

The only case that we could locate on this issue is Warren v
G anbra (12 Msc 3d 650 [Sup Ct, Erie County 2006]). There, Suprene
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Court concluded that a private assenbly of the Denocratic majority of
the County Legislature was not an exenpt political caucus within the
meani ng of section 108 (2) (b) given the presence of the Republican
Erie County Executive at that neeting (Warren, 12 Msc 3d at 654).
For the reasons set forth above, we do not agree with that
interpretation of the exenption.

| ndeed, notw t hstandi ng the absence of controlling authority on
this issue, the broad construction of “guests” that we perceive the
Legi slature as having enployed is enminently practical. Plaintiffs
contend that “guests nore properly would apply to topical or strategic
experts fromwhomthe caucus seeks input in order to decide how to act
on public business.” There is, however, no basis in the statute for
reading that subtlety into the definition of “guests,” and that
artificial distinction drawn by plaintiffs exposes certain issues
arising fromtheir proposed construction of the exenption. For
exanple, in the event that we were to adopt plaintiffs’ limted
definition of “guests,” it would be inpossible for a Denocratic nenber
of a Governor’s office, such as a budget director, to speak to a
maj ority Republican caucus. Mreover, assuming that the limtations
plaintiffs seek to i npose on “guests” under section 108 (2) (b) would
apply equally to “staff” under that statute, we question whether al
Senators in the nmagjority conference would be entitled to have their
staff nenbers attend a caucus. By way of exanple, if a Republican
Senat or enploys a chief of staff who is a regi stered Conservative, or
if a Denocratic Assenbly Menber enploys a chief of staff who is a
regi stered I ndependent, those chiefs of staff could no | onger attend a
maj ority conference.

W next turn to the legislative history of section 108 (2) (b),
whi ch al so does not support plaintiffs’ suggested interpretation of
“guests” within the neaning of the subject exenption.

“Despite the primary inportance of litera
construction, we [have] recognize[d] that ‘[t]he
courts may in a proper case indulge in a departure
fromliteral construction and . . . sustain the

| egislative intention although it is contrary to
the literal letter of the statute’ (Statutes §
111). Thus, ‘the legislative history of an
enactment may al so be relevant and “is not to be
ignored, even if words be clear” ' " (Feher
Rubbi sh Renoval , Inc. v New York State Dept. of
Labor, Bur. of Pub. Wrks, 28 AD3d 1, 5, |v denied
6 NY3d 711; see Matter of Tonpkins County Support
Col l ection Unit v Chanberlin, 99 Ny2d 328, 335).

The Legi slative Declaration (Declaration) acconpanyi ng the 1985
anmendnents to the Public Oficers Law that added subdivision (b) to
Public Oficers Law § 108 (2) (see L 1985, ch 136, 8 1) does not cause
us to retreat fromour conclusion that the Legislature did not intend
that the definition of “guests” in the exenption be |imted to people
of the sanme political party as that of the political caucus seeking
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t he exenption.? Although the Declaration refers to discussions “anong
menbers of each political party,” read as a whole the Declaration
speaks to discussions within public bodies. Indeed, nothing therein
suggests that menbers of a political caucus cannot entertain a guest
froma different political party provided that the guest is not a
nmenber of the public body from which the caucus is fornmed.

Finally, at least with respect to the issue whether the Bl oonberg
and Cuonp neetings violated the OM, we reject what we interpret as
plaintiffs’ contention that the OM. was violated insofar as the
Republ i can Senate majority conducted public business during private
conferences at which “Republican Senators were pressured to change

2 The Decl aration provides, in relevant part:

“The | egi slature hereby reaffirnms that the
publ i ¢ business of public bodies of the state
of New York should generally be conducted at
open and public neetings . . . Wen enacting
the [OWML], the legislature intended and

provi ded that the *deliberations of political
comm ttees, conferences, and caucuses’ should
be exenpt fromthe coverage of such | aw

Such exenption was enacted in furtherance of
the legislature’s recognition that the public
interest is well served by the political
party systemin | egislative bodi es because
such parties serve as nediating institutions
bet ween di sparate interest groups and
government and pronote continuity, stability
and orderliness in governnent. The
performance of this function requires the
private, candid exchange of ideas and points
of view anmong nenbers of each political party
concerning the public business to cone before
the |l egislative bodies. Recent judicial
deci si ons have, however, eroded this
exenption by holding that it applied only to
di scussi ons of political business.
Accordingly, the | egislature hereby decl ares
its adherence to the original intent of the

| egi sl ature, that the provisions of the [OW]
are not applicable to the deliberations of
political commttees, conferences and
caucuses of |egislative bodies regardl ess of
(1) the subject matter under discussion,

i ncl udi ng di scussi ons of public business,

(ii) the majority or mnority status of such
political comm ttees, conferences and
caucuses or (iii) whether such political
conmittees, conferences and caucuses invite
staff or guests to participate in their

del i berations” (L 1985, ch 136, § 1).
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their vote.” Public Oficers Law § 108 (2) (b) protects the

di scussi on of public business at a political caucus, but not the
conduct of public business at such a neeting (see Matter of Hunphrey v
Posl uszny, 175 AD2d 587, 588, appeal dism ssed 78 Ny2d 1072). As we
read the verified conplaint, however, plaintiffs challenge the

| obbyi ng of the MEA at the Bl oonberg and Cuono neetings. Nowhere does
the verified conplaint allege that the Republican Conference agreed to
pass the MEA at those neetings, nor does the verified conplaint allege
that the Republican Conference essentially arranged for a close vote
on the MEA by issuing four of its Senators a “pass” to support that

| egi sl ati on.

B

Even assum ng, arguendo, that the Bl oonberg and Cuono neeti ngs
violated the OM,, we woul d not invalidate the MEA and the marri ages
per formed thereunder.

Public O ficers Law 8 107 (1) provides in relevant part that,
when a court determnes that a public body failed to comply with the
OM., “the court shall have the power, in its discretion, upon good
cause shown, to declare that the public body violated [the OM.] and/or
decl are the action taken in relation to such violation void, in whole
or in part . . . .” The burden of show ng good cause warranting
judicial relief based on an OML violation rests with the chall enger
(see Matter of Gernatt Asphalt Prods. v Town of Sardinia, 87 NY2d 668,
686), and here plaintiffs have not made the requisite show ng of good
cause for the relief they seek. Plaintiffs’ contentions on this point
distill to clainms of prejudice arising fromthe nmere fact of the OW
violations, and fromthe changes in the |law that foll owed the passage
of the MEA. Plaintiffs do not, however, contend that the alleged OW
violations were the catalyst for the passage of the MEA. In fact, the
vari ous news articles attached as exhibits to the verified conplaint
detail the intense |obbying of individual Senators with respect to the
MEA, and note that both proponents and opponents of the Bill took a
sim | ar approach of targeting potential swing votes on the issue.
There is no allegation that the | obbying of individual Senators
violated the OM. and, given their failure to |link the alleged OWL
violations to the enactnent of the MEA, which was approved at a
regul ar session of the Senate that was open to the public, we concl ude
that plaintiffs failed to show good cause why we shoul d exercise our
di scretion to nullify the MEA (see Matter of Mal one Parachute Club v
Town of Mal one, 197 AD2d 120, 124; cf. Matter of Coetschius v Board of
Educ. of the G eenburgh El even Union Free School Dist., 244 AD2d 552,
553-554; see also Matter of Giswald v Village of Penn Yan, 244 AD2d
950, 951; Town of Moriah v Col e-Layer-Trunble Co., 200 AD2d 879, 881).

Vv

Accordi ngly, we conclude that the judgnent should be reversed
i nsof ar as appeal ed from and judgnent should be entered in favor of
def endants decl aring that defendant New York State Senate did not
violate the OML in enacting the MEA and that marriages perforned
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t her eunder are valid.

Entered: July 6, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment (denomi nated order) of the Suprene Court,
Erie County (Joseph R downia, J.), entered Novenber 19, 2010. The
j udgnent granted the notion of defendants to dism ss the conplaint.

It is hereby ORDERED that the judgnent so appealed fromis
nodi fied on the | aw by denying defendants’ notion to the extent that
it sought dism ssal of the conplaint, reinstating the conplaint
i nsofar as declaratory relief was sought, and granting judgnent in
favor of defendants as foll ows:

It is ADJUDGED AND DECLARED that the 2008 anendnents to
the Wcks Law are valid and constituti onal

and as nodified the judgnent is affirmed w thout costs.

Opi nion by ScoNERs, J.: For the past 100 years, certain
publicly-funded construction projects in this State having a cost that
exceeds a specific nonetary threshold (qualifying projects) have been
subject to legislation generally known as the “Wcks Law.” The W cks
Law is conprised of a collection of statutes found, inter alia, in the
CGeneral Municipal Law, State Finance Law, Public Authorities Law,
Publ i ¢ Housi ng Law and Education Law. The Wcks Law requires a
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governmental entity contracting for a qualifying project to prepare
separate bid specifications and award separate contracts for three
categories of work, i.e., plunbing and gas fitting; heating,
ventilating and air conditioning; and electric wiring and |ight
fixtures (see General Municipal Law 8§ 101 [1] [a] - [c]; [2]; State

Fi nance Law 8§ 135; Public Authorities Law 88 1045-i [2-a]; 1048-i [2-
a]; 3303 [10] [c-1]; 3402 [9] [c-1]; 3603 [9] [c-1]; 3628 [11] [c-1];
Publ i c Housing Law 8 151-a [2-a]; Education Law 8§ 458 [2-a]). Upon
enactnment of the Wcks Law in 1912, the initial nonetary threshold for
publicly-funded projects subject to such separate bidding requirenents
was $1,000 (see L 1912, ch 514). The threshold increased various
times until it reached $50,000 in 1961 for projects funded by the
State (see L 1961, ch 292) and in 1964 for projects funded by
political subdivisions of the State (see L 1964, ch 572).

The $50, 000 threshold remained uniformfor all governnental
entities until 2008, when the Legislature enacted conprehensive
reforns to the Wcks Law (see L 2008, ch 57, Part MM. The 2008
anendnents, which went into effect on July 1, 2008 (see L 2008, ch 57,
Part MM 8 20), increased the nonetary threshold to $3 million for the
five counties conprising New York City, $1.5 million for the downstate
subur ban counties of Nassau, Suffolk and Westchester, and $500, 000 for
all other counties (see e.g. L 2008, ch 57, Part WM § 1). In
addition to creating that three-tiered nonetary threshold, the 2008
amendnents altered the Wcks Law framework by providing a neans for
governmental entities to opt out of the Wcks Law s separate bidding
requi renents altogether. Recently-enacted Labor Law § 222, entitled
“Project |abor agreenments,” exenpts qualifying projects fromthose
requi renents provided that a project |abor agreement conplying wth
the ternms of that section is in place (see Labor Law § 222 [2] [b]).

Plaintiffs conmenced this action alleging 21 causes of action
chal I engi ng the 2008 anmendnents to the Wcks Law on the ground that
t hose anmendnents violate several provisions of the New York State and
Federal Constitutions, and seeking, inter alia, judgnment declaring the
2008 anmendnents to be unconstitutional and enjoining their
enforcenent. Plaintiffs are: Enpire State Chapter of Associ ated
Bui l ders and Contractors, Inc. and Buffalo N agara Partnership Inc.,
pr of essi onal organi zati ons whose nenbers are subject to the Wcks Law,
Al | eghany Industrial Insulation Co., a Pennsylvania construction
corporation that perforns work on public projects in New York, its
President Daniel J. Brinsky and construction foreman Doug Byerly;
MGM Insulation, Inc., a mnority-owned busi ness; |nnovative
Mechani cal Systens, Inc., a wonen-owned busi ness; and the County of
Erie and Chris Collins, its fornmer County Executive. Defendants noved
to dismss the conplaint pursuant to CPLR 3211 (a) (3) and (7) on the
grounds that plaintiffs lack standing with respect to certain causes
of action and the conplaint fails to state a cause of action. Suprene
Court granted the notion and dism ssed the conplaint (Enpire State Ch.
of Associated Bldrs. & Contrs., Inc. v Smth, 30 Msc 3d 455).
Because plaintiffs seek declaratory relief, however, we concl ude that
“the proper course is not to dismss the conplaint but rather to issue
a declaration in favor of the defendants” (Maurizzio v Lunbernens Mit.
Cas. Co., 73 Ny2d 951, 954; see Matter of Penfield Tax Protest G oup v
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Yancey, 210 AD2d 901, appeal dism ssed 85 NY2d 903, |v denied in part
and dism ssed in part 96 Ny2d 760). W therefore conclude that the

j udgnent shoul d be nodified by reinstating the conplaint insofar as
declaratory relief was sought, and for the reasons that follow, we
concl ude that judgnent should be granted in favor of defendants

decl aring that the 2008 anendnments to the Wcks Law, to the extent
that they are challenged by plaintiffs, are valid and constitutional.

| . Honme Rul e

Plaintiffs first cause of action alleges that the 2008
anmendnents, insofar as they establish different nonetary threshol ds
for the cost of public construction projects subject to the separate
bi ddi ng requirenments of the Wcks Law, were enacted in violation of
the home rule provisions of the New York State Constitution
(hereafter, Constitution) (see NY Const, art IX, 8 2 [b]). The court
concluded that plaintiffs lack standing to invoke that provision, but
that, in any event, the three-tiered nonetary threshold does not
violate the honme rule article. W agree with plaintiffs at |east
insofar as they contend that the County of Erie has standing to
chal I enge the 2008 amendnents under the home rul e provisions of the
Constitution, but we neverthel ess conclude that the 2008 anendnents
survive that chall enge.

Article I X of the Constitution grants to | ocal governnents
certain “rights, powers, privileges and immunities” with respect to
| ocal matters (NY Const, art | X, 8§ 1, see Matter of Kelley v McCGee, 57
NY2d 522, 537; see also City of New York v Patrol nen’s Benevol ent
Assn. of Gty of NY. [PBA 1], 89 Ny2d 380, 387). Wile a |ocal
governnment may not, as a general rule, challenge the constitutionality
of an act of the Legislature affecting its powers, that general rule
does not apply here (see Town of Black Brook v State of New York, 41
NY2d 486, 488). “Undiscrimnating application of the general rule to
the instant case[]woul d underm ne the home rule protection afforded
| ocal governnents in article I X of the Constitution, by subverting the
very purpose of giving the | ocal governments powers which the State
Legislature is forbidden by the Constitution to inpair or annul except
as provided in the Constitution” (id.). W conclude, therefore, that
the County of Erie possesses standing to challenge the 2008 anendnents
as an allegedly unconstitutional inpairment of its honme rule powers
protected under article I X

Plaintiffs contend that the three-tiered nonetary threshol d
created by the 2008 anendnents constitutes a special |aw that was
enacted in violation of constitutional hone rule mandates. Pursuant
to article I X, section 2 of the Constitution, the Legislature
possesses authority to enact general |aws and special |aws affecting
| ocal governnments (see Patrol nen’s Benevol ent Assn. of City of N Y. v
City of New York [PBA I1], 97 Ny2d 378, 385). A “[g]eneral law' is
defined in relevant part as a “law which in terns and in effect
applies alike to all counties . . . all cities, all towns or al
villages” (NY Const, art IX, 8 3 [d] [1]). A “[s]pecial law,” on the
other hand, is defined in relevant part as a “law which in terns and
in effect applies to one or nore, but not all, counties, . . . cities,
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towns or villages” (NY Const, art IX, 8 3 [d] [4]). In contrast with
a general law, a special law that relates to the property, affairs or
government of a |ocal governnment may not be enacted w thout a “hone
rul e message” (PBA Il, 97 Ny2d at 385), i.e., a “request of two-thirds
of the total nenbership of [the nmunicipality s] |egislative body or
[a] request of its chief executive officer concurred in by a majority
of such nenbership” (NY Const, art IX, 8 [2] [b] [2]).

The 2008 anendnments to the Wcks Law relate to the “property,
affairs or government” of the County of Erie (id.). W agree with
plaintiffs, noreover, that the three-tiered nonetary threshold created
by the 2008 amendnents constitutes a special |aw inasnuch as the new
nonetary thresholds apply differently “in ternms and in effect” to the
counties classified within each tier (NY Const, art I X, 8 3 [d] [4]).
Additionally, a special law ordinarily triggers the procedural
requi renent of a home rul e nessage, and none acconpani ed t he enact nent
of the 2008 anendnents (see PBA |, 89 Ny2d at 389).

Qur conclusion that the provisions at issue constitute a speci al
| aw, however, does not end our inquiry regarding the constitutionality
of those provisions under the hone rule article (see PBA Il, 97 Nyvad
at 387-388; Matter of Kelley, 57 NY2d at 537). As the Court of
Appeal s explained in PBA II:

“A recogni zed exception to the home rul e nessage
requi renent exists when a special |aw serves a
substantial State concern. To overcone the
infirmty of enacting a special |aw w thout
conplying with honme rule requirenents, the

enact nent nust have a reasonable relationship to
an acconpanyi ng substantial State concern. Thus,
a special law that relates to the property,
affairs or governnment of a locality is
constitutional only if enacted upon a home rule
message or the provision bears a direct and
reasonable relationship to a ‘substantial State
concern’ ” (97 NY2d at 386 [internal citations
omtted]; see City of New York v State of New
York, 94 Ny2d 577, 591-592; Matter of Town of
Islip v Cuonp, 64 NY2d 50, 56).

We concl ude that the subject matter of the 2008 anmendnents bears
a direct and reasonable relationship to a substantial State concern,
and thus the Legislature acted by virtue of the powers reserved to it
under article I X of the Constitution in enacting those anmendnents (see
generally Matter of Kelley, 57 Ny2d at 537-539). The separate bidding
requirenents codified, inter alia, in the General Minicipal Law, State
Fi nance Law, Public Authorities Law, Public Housing Law and Educati on
Law were enacted to further the State’'s substantial concern of
“assur[ing] the prudent and econom cal use of public noneys for the
benefit of all the inhabitants of the state and . . . facilitat[ing]
the acquisition of facilities and commodities of maxi mum quality at
t he | owest possible cost” (General Minicipal Law § 100-a). The
statutes regul ating public works projects, including the Wcks Law,
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“have been described as evincing ‘a strong public policy of fostering
honest conpetition in order to obtain the best work or supplies at the
| onest possible price. 1In addition, the obvious purpose of such
statutes is to guard against favoritism inprovidence, extravagance,
fraud and corruption’ ” (Matter of New York State Assn. of Pl unbi ng-
Heati ng- Cooling Contrs. v Egan, 86 AD2d 100, 102, affd 60 Ny2d 882,
qgquoting Jered Contr. Corp. v New York City Tr. Auth., 22 Ny2d 187,
192-193). More specifically, the Wcks Law, which provides

“for individual bids in three separate
subdi vi sions of work to be performed[,] exists to
insure sone formof expertise in these areas of
construction, rather than having all bids nmade by
general contractors who woul d subcontract these
various classes of work in their own discretion
and at a potential hazard to the State, and by
this process elimnate many conpetent specialty
contractors and bidders in these separate
categories fromdirect participation in the

exam nation of specifications and the ultimate
performance of the work. The State, and thus the
peopl e, would incur any ultimate | oss. The
reasons for this statutory provision are sound and
in the best interest of the State” (Mtter of
Nager Elec. Co. v Ofice of Gen. Serv. of State of
N.Y., 56 Msc 2d 975, 977, affd 30 AD2d 626, Iv
deni ed 22 Ny2d 645).

Al though plaintiffs question the wi sdomof the different nonetary
t hreshol ds generally, they do not attack the overall Wcks Law schene
(see generally Building Contrs. Assn. v State of New York, 218 AD2d
722, 723). Rather, plaintiffs seek primarily to challenge the 2008
amendnents’ classification of counties within the three-tiered
nonetary threshold structure as arbitrary and unrelated to the State’s
concern. The court properly rejected that challenge. “Once a statute
is found to involve an appropriate level of State interest, the fact
that it effects a classification anong the | ocal governnents it
regul ates does not render the enactnent invalid, so |long as that
classification is reasonable and related to the State s purpose”
(Kell ey, 57 Ny2d at 540; see Matter of Radich v Council of Cty of
Lackawanna, 93 AD2d 559, 564, affd 61 NY2d 652; Unifornmed Firefighters
Assn. v City of New York, 50 NY2d 85, 90). Qur review of the three-
tiered classification created by the 2008 anendnents nust be gui ded by
the presunption that the Legislature acted within constitutiona
limts and investigated and found facts supporting that classification
(see Farrington v Pinckney, 1 NY2d 74, 88; see also Hotel Dorset Co. v
Trust for Cultural Resources of City of N Y., 46 Ny2d 358, 370), and
“Iwle need only find sone reasonabl e and possi ble basis for the
classification created” (Farrington, 1 NY2d at 89).

Here, certain docunents issued by the Governor’s O fice rel ated
to the anendnents to the Wcks Law i ndicate that the 2008 anmendnents
reflect the Legislature s judgnment that the nonetary threshold in
pl ace since the 1960s had becone out-of-date, and that raising that
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t hreshol d woul d ease the burden that the Wcks Law i nposes on | oca
governments by elimnating smaller projects fromthe Wcks Law
mandat es. Those docunents al so support defendants’ position that the
three-tiered nmonetary threshold was devised to take into consideration
geographi cal | y-based differences in the costs of construction. The
record therefore establishes that the classification created by the
2008 anmendnents, distinguishing between the counties conprising New
York City, its inmedi ate suburbs, and the remai nder of the State,
bears a reasonable relationship to the purpose of those amendnents
(see generally PBA |11, 97 Ny2d at 387-388; Kelley, 57 NY2d at 540;
Uniformed Firefighters Assn., 50 Ny2d at 90-91; Farrington, 1 NY2d at
94).

Havi ng concl uded that the 2008 amendnents to the Wcks Law
address matters of substantial State concern and that the three-tiered
classification is reasonable and related to that concern, our inquiry
concerning the alleged violation of the home rule article is at an
end. We are guided by the requirenent that courts nust “exercise a
| arge nmeasure of restraint when considering” the bases for the
Legi sl ature’s choices concerning the counties placed in each tier of
the classification and the specific nonetary thresholds for each tier
(Hotel Dorset Co., 46 Ny2d at 369). This Court “nust operate on the
rule that it may not substitute its judgnent for that of the body
whi ch nade the decision” (id. at 370). |Indeed, we nust be m ndful
that the Legislature “ ‘has no obligation to produce evidence to
sustain the rationality of a statutory classification. A |legislative
choice is not subject to courtroomfact[-]finding’ ” (Port Jefferson
Health Care Facility v Wng, 94 Ny2d 284, 291, cert denied 530 US
1276). Further, as the Court of Appeals recently observed:

“I't is well settled that acts of the Legislature
are entitled to a strong presunption of
constitutionality and we will upset the bal ance
struck by the Legislature and declare the .

pl an unconstitutional only when it can be shown
beyond reasonabl e doubt that it conflicts with the
fundanmental law, and that until every reasonable
node of reconciliation of the statute with the
Constitution has been resorted to, and
reconciliation has been found inpossible, the
statute will be upheld” (Cohen v Cuonp, 19 NY3d
196, 201-202 [internal quotation marks omtted]).

The Legislature acted within its province in determning, as a
matter of statew de concern, that it was necessary to provide relief
to all of the counties of the State by easing the fiscal and
adm ni strative burdens of Wcks Law conpliance. The Legislature
further determned that differences in the costs of construction
shoul d be considered in providing such relief, and it created the
three-tiered classification accordingly. Nothing in the home rule
provisions of article I X of the Constitution requires the Legislature
to create a classification that would extend the benefits of the 2008
anendnents equally. Al that “is required is that the classification
be defined by conditions comon to the class and related to the
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subj ect of the statute” (Uniformed Firefighters Assn., 50 Ny2d at 90).
That requirenent is met here, and neither the w sdom behind the
creation of the classification nor the amobunt of the specific nonetary
t hreshol ds chosen by the Legislature is an appropriate subject of
judicial fact-finding (see generally Paterson v University of State of
N. Y., 14 Ny2d 432, 438; Farrington, 1 NY2d at 94).

1. Labor Law § 222

Nearly all of the remaining causes of action turn on plaintiffs’
interpretation of recently-enacted Labor Law 8 222. That section,
which as previously noted is entitled “Project |abor agreenents,” is
an integral part of the conprehensive Wcks Law reforns enacted in
2008. It defines a “[p]roject |abor agreenent” (PLA) and sets forth
the conditions for the use of PLAs in publicly-funded construction
projects. A PLA is defined as:

“a pre-hire collective bargai ning agreenment

bet ween a contractor and a bona fide building and
construction trade | abor organization establishing
the | abor organi zation as the collective
bar gai ni ng representative for all persons who wl|
performwork on a public work project, and which
provides that only contractors and subcontractors
who sign a pre-negotiated agreenent wth the | abor
organi zation can perform project work” (§ 222

[1]).

Section 222 (2) (e) states in pertinent part that, “[w]ith
respect to any contract for construction” neeting the Wcks Law
nonetary threshol ds, the contracting governnental entity “shal
require that each contractor and subcontractor shall participate in
apprentice training prograns . . . that have been approved by the
[ D] epartment [of Labor]” (enphasis added). Plaintiffs contend that
the apprentice training requirenment of that section applies to all
W cks Law contracts, and thereby disqualifies out-of-state contractors
fromlarge public construction projects in violation of the Privileges
and I nmmunities Cause (US Const, art IV, 8 2 [1]) and the “dormant”
Commrerce Cl ause (US Const, art |, 8 8 [3]). Plaintiffs further
contend that the statute inhibits a disproportionate nunber of
m nority-owned and wonen- owned businesses fromqualifying to work on
such projects in violation of the rights of those businesses to equa
protection of the | aws under the New York State and Federa
Constitutions (NY Const, art I, § 11; US Const, 14th Anend, 8§ 1) and
pursuant to 42 USC § 1983. Defendants respond that, contrary to
plaintiffs’ interpretation of Labor Law 8§ 222 (2) (e), the
apprenticeship training programrequirenment does not apply to all
contracts subject to the Wcks Law, but applies only to those
contracts where the governnment entity has elected to utilize a PLA and
thereby to opt out of the separate biddi ng nandat e.

W agree with defendants’ interpretation of Labor Law § 222 (2)
(e). At the outset, we note that a statute is presunptively
constitutional and should be construed in such a manner that its
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constitutionality may be upheld (see Eaton v New York City
Conciliation & Appeals Bd., 56 Ny2d 340, 346). “Were the | anguage of
a statute is susceptible of two constructions, the courts will adopt
t hat which avoids injustice, hardship, constitutional doubts or other
obj ectionable results” (Matter of Jacob, 86 NY2d 651, 667 [internal
guotation marks omtted]; see Rogoff v Anderson, 34 AD2d 154, 157,
affd 28 Ny2d 880, appeal dism ssed 404 US 805). Wiile plaintiffs’
readi ng of the statute would render it discrimnatory and
unconstitutional, it was incunbent upon the court “ ‘to avoid
interpreting [the] statute in a way that would render it
unconstitutional if such a construction can be avoided and to uphold
the legislation if any uncertainty about its validity exists’ ”
(Astoria Fed. Sav. & Loan Assn. v State of New York, 222 AD2d 36, 45,
appeal dism ssed 88 Ny2d 1064, |v denied 89 NY2d 807, cert denied 522
US 808, quoting Alliance of Am Insurers v Chu, 77 Ny2d 573, 585).

Here, while Labor Law 8§ 222 (2) (e) states that it applies to
“any contract for construction,” the court properly concluded that the
quot ed | anguage does not refer to any contract subject to the Wcks
Law but, rather, it refers to any contract subject to a PLA. That
interpretation follows fromthe |anguage of subdivision (2) (e), which
refers to “[a]jny contract . . . with respect to each project
undertaken pursuant to this section,” i.e., pursuant to Labor Law §
222, “Project |abor agreenents.” Wile that section’ s headi ng “cannot
trunp the clear |anguage of the statute,” it nmay be used in resolving
an anbiguity in the nmeaning of the statute (Matter of Suffol k Regi onal
O f-Track Betting Corp. v New York State Racing & Wagering Bd., 11
NY3d 559, 571; see Maloney v Stone, 195 AD2d 1065, 1067). Here, the
headi ng of section 222 resolves the anbiguity created by the | anguage
“any contract” used therein in favor of the interpretation advocated
by defendants.

Plaintiffs further contend that the requirenment that contractors
and subcontractors “participate in apprentice training progranms” to be
eligible for work on public projects has the effect of barring out-of-
state contractors and severely disadvantagi ng m nority-owned and
wonen- owned busi nesses fromqualifying for work on those projects
(Labor Law 8 222 [2] [e]). That contention, however, hinges on the
assunption that section 222 (2) (e) requires a contractor or
subcontractor to maintain an apprentice training programof its own.
Nei t her the | anguage nor the purpose of the statute supports that
interpretation. The Departnent of Labor, which is charged with the
enforcenment of the Wcks Law, including the PLA provisions enacted in
2008 (see Labor Law 88 2 [2]; 224 [1]), has concluded that, if a
contractor or subcontractor enters into a PLA that neets the
requi rements of section 222, those contractors and subcontractors who
perform work under the PLA are deened to be participating in
apprenticeship prograns within the nmeaning of that section. The
Department of Labor’s interpretation, viewed in the Iight of the
| anguage and purpose of the statute, is reasonable (see generally
Suffol k Regional Of-Track Betting Corp., 11 NY3d at 571).

Consequently, we conclude that the court properly disn ssed the
2nd through 5th and 7th through 21st causes of action to the extent
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that they rest upon plaintiffs’ erroneous interpretation of Labor Law
§ 222 (2) (e).

I[1l. State Finance Law 8§ 123-Db

The court also properly dismssed the sixth cause of action, a
citizen taxpayer cause of action brought pursuant to State Fi nance Law
8§ 123-b (1). Plaintiffs allege that the 2008 amendnents waste
t axpayer funds by excluding out-of-state contractors and mnority-
owned and wonen- owned busi nesses fromqualifying to obtain work on
public construction projects, and by inflating the cost of those
projects. Plaintiffs allegations, however, anmbunt to no nore than “a
claimthat state funds are not being spent wi sely[, which] is patently
insufficient to satisfy the m ninmumthreshold for standing” under the
statute (Saratoga County Chanber of Conmerce v Pataki, 100 Ny2d 801,
813, cert denied 540 US 1017; see Matter of Transactive Corp. v New
York State Dept. of Social Servs., 92 Ny2d 579, 589). Plaintiffs,
noreover, fail to allege “sonme specific threat of an imm nent
expenditure,” and thus lack standing to bring a citizen taxpayer
action on that ground as well (Godfrey v Spano, 13 NY3d 358, 374).

]

| V. Equal Protection

In the 16th through 18th causes of action, plaintiffs allege,
inter alia, that the 2008 anmendnments to the Wcks Law constitute a
violation of the State and Federal guarantees of equal protection of
the I aws i nasnuch as those classifications favor downstate counties
over upstate counties and uni on contractors over non-union
contractors. Contrary to plaintiffs’ contention, the 2008 anendnents
neither interfere with the exercise of a fundanental right nor involve
a suspect class, and thus our review is governed by the rational basis
standard. Under that standard, plaintiffs bore the burden “ ‘to
negati ve every conceivabl e basis which m ght support [the 2008
anmendnent s], whether or not the basis has a foundation in the
record " (Affronti v Crosson, 95 Ny2d 713, 719, cert denied 534 US
826, quoting Heller v Doe, 509 US 312, 320-321). Plaintiffs have not
all eged facts sufficient to neet that burden. As discussed above, the
three-tiered nonetary threshold neets the nore exacting standard of
the hone rule article in that it bears “a reasonable relationship to
an acconpanyi ng substantial State concern” (PBA Il, 97 Ny2d at 386;
see PBA I, 89 Ny2d at 389). Further, plaintiffs fail to establish
that those sections of the Labor Law sanctioning the use of PLAs
unconstitutionally favor union contractors over non-union contractors
(see Matter of New York State Ch., Inc., Associated Gen. Contrs. of
Am v New York State Thruway Auth., 88 Ny2d 56, 76).

V. Concl usi on

Accordi ngly, we conclude that the judgnent should be nodified by
reinstating the conplaint to the extent that declaratory relief was
sought and by declaring that the 2008 anendnents to the Wcks Law,
insofar as they are challenged by plaintiffs, are valid and
constitutional.
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FaHEY and CarRni, JJ., concur with ScovEers, J.; PeEraDOTTO, J.,
di ssents and votes to nodify in accordance with the follow ng Opinion
in which CeNnTRA, J.P., concurs: W respectfully dissent because, in
our view, the three-tiered classification established by the 2008
anendnents to the Wcks Law is arbitrary and not reasonably related to
the State purpose underlying the law or the anmendnments. W woul d
therefore reinstate the conplaint and declare that the three-tiered
classification is unconstitutional under the hone rul e provisions of
the New York State Constitution (see NY Const, art IX, 8 2 [Db]).

Thi s appeal concerns the validity of the 2008 anendnents to a
series of statutes collectively referred to as the “Wcks Law' (see
e.g. Matter of Dianond Asphalt Corp. v Sander, 92 NY2d 244, 260, rearg
deni ed 92 NY2d 921). As noted by the majority, the Wcks Law requires
New York State and its political subdivisions to award separate
contracts for three categories of work, i.e., electrical; plunbing;
and heating, ventilation, and air conditioning, for public
construction projects exceeding a specified nonetary threshold (see
General Municipal Law 88 101 [1] [a] - [c]; [2]; 103; State Finance
Law 8§ 135; Labor Law 8 222 [2] [e]; Public Housing Law 8§ 151-a [1] [a]
- [c]l; [2]). Wen the Wcks Law was first enacted in 1912, the
initial nmonetary threshold for projects subject to such separate
bi ddi ng requirenments was $1,000 (see L 1912, ch 514). The threshold
was i ncreased to $50,000 in 1961 for State projects (see L 1964, ch
292) and in 1964 for |ocal government projects (see L 1964, ch 572).

The threshold remained at $50, 000 until 2008, when the
Legi sl ature enacted various reforns to the Wcks Law (see L 2008, ch
57, Part MM). The 2008 anendnents, which went into effect on July 1,
2008 (see L 2008, ch 57, Part MM 8 20), increased the nonetary
threshold to $3 million for the five counties conprising New York
City, $1.5 million for the downstate suburban counties of Nassau,
Suf f ol k, and Westchester, and $500,000 for all other counties (see L
2008, ch 57, Part MM 8 1). 1In addition to creating the three-tiered
classification anong counties, the 2008 anendnents established a neans
for governnental entities to opt out of the Wcks Law requirenents by
entering into a “Project |abor agreenent” (see Labor Law § 222 [ 2]

[b]).

Plaintiffs conmenced this action challenging the
constitutionality of the 2008 anmendnents and seeking, inter alia,
j udgnment declaring that the anendnents are unconstitutional and
enjoining their enforcenent. 1In 21 causes of action, plaintiffs
al l ege that the 2008 anmendnents violate various provisions of the New
York State and United States Constitutions, including the home rule
provi sions of the New York State Constitution (see NY Const, art |IX, 8§
2 [b]) and the equal protection clauses of the State and Federa
constitutions (see US Const, 14th Amend, & 1; NY Const, art |, § 11).
Wth respect to the hone rule provisions, plaintiffs allege in their
first cause of action that the different nonetary threshol ds
established by the 2008 anendnments constitute “an invalidly-enacted
special law that “bears no reasonable relationship to any substantia
concern of New York State.” Defendants noved to dism ss the conplaint
pursuant to CPLR 3211 (a) (3) and (7) on the grounds that plaintiffs
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| acked standing with respect to certain causes of action and that the
conplaint failed to state a cause of action. Suprenme Court granted
the notion and di sm ssed the conpl aint.

At the outset, we agree with the majority that plaintiffs have
standing to challenge the constitutionality of the 2008 anmendnents
under the honme rule provisions of article I X of the New York State
Constitution. W also agree with the majority that, although the
three-tiered classification systemcreated by the 2008 anendnents
constitutes a “special law,” i.e., a “law which in ternms and in effect
applies to one or nore, but not all, counties” (NY Const, art IX 8 3
[d] [4]), a home rul e nessage was not required inasnuch as the
substance of the 2008 anendnents bears a direct and reasonabl e
relationship to a substantial State concern (see Patrol nen’s
Benevol ent Assn. of Gty of NY. v City of New York, 97 Ny2d 378,
386). The decl ared purpose of the Wcks Law is “to assure the prudent
and econom cal use of public noneys for the benefit of all the
i nhabitants of the state and to facilitate the acquisition of
facilities and commodities of maximum quality at the | owest possible
cost” (General Municipal Law 8 100-a). Wth respect to the 2008
anendnents, the legislative history reflects that the Wcks Law
nmonetary thresholds were increased in order to reduce the financia
burden on | ocal governnents (see generally Assenbly Memin Support,
Bill Jacket, L 2008, ch 57). According to docunents included in the
record before us, the Governor’s ProgramBill froma proposed 2007
bill that was substantially simlar to the 2008 anendnents stated
that, since the nonetary thresholds were |ast increased in 1964, “the
costs of real estate, |labor and materials for public works projects
have risen dramatically, subjecting an ever-increasing nunber of
public works contracts to the separate specifications requirements.”
The purpose of the bill was to “recalibrate” the thresholds in order
to allow smaller public works projects to “proceed wi thout separate
specifications.”

W agree with the majority that raising the nonetary threshol ds
set in 1964 to reflect the increased cost of public constructionis
reasonably related to both the original purpose of the Wcks Law and
t he purpose of the 2008 amendnents, i.e., to provide |ocal governnents
wi th nmuch-needed relief fromthe financial and adm nistrative burdens
i nposed by the Wcks Law. W cannot agree with the majority’s further
concl usi on, however, that the three-tiered classification is rationa
and reasonably related to those State concerns. “Once a statute is
found to involve an appropriate |evel of State interest, the fact that
it effects a classification anong the |ocal governnents it regul ates
does not render the enactnent invalid, so long as that classification
is reasonable and related to the State’s purpose” (Matter of Kelley v
McCGee, 57 NY2d 522, 540 [enphasis added]; see Farrington v Pinckney, 1
NY2d 74, 89). Contrary to the conclusion of the majority, we concl ude
that the nonetary thresholds underlying the three-tiered
classification are arbitrary, and that the classification is not
reasonably related to the State interests of: (1) protecting the
public fisc by requiring local governments to award multiple contracts
for public construction projects; and (2) reducing the burden of the
W cks Law mandate on | ocal governnents by exenpting smaller projects
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fromits anbit (cf. Farrington, 1 Ny2d at 91-92).

Not ably, the Bill Jacket for the 2008 amendnents | acks any
di scussion of the rationale underlying the three-tiered classification
systemor the justification for the different nonetary threshold
anounts (see Bill Jacket, L 2008, ch 57). The anendnents were passed
as part of the 2008-2009 budget bill, and the only portion of the Bil
Jacket specifically addressing Wcks Law reform states that the
anmendnents “advance[] increases in Wcks [L]aw thresholds that help
reduce property taxes by |lowering |ocal construction costs. These
t hreshol ds would rise from $50,000 to $3 nmillion in New York City,
$1.5 million in Nassau, Suffolk, and Westchester counties, and
$500,000 in all other counties.” The majority relies on various
docunents in the record concerning the legislative history for the
2008 anmendnents as well as docunmentation in the record that appears to
have been generated during the debate on a simlar 2007 bill that did
not pass the Legislature. Former New York Governor Elliot Spitzer
originally proposed a two-tiered classification consisting of New York
City and the rest of the State, and then anended his proposal to
suggest a three-tiered classification. An Cctober 2007 press rel ease
fromthe Governor’s Ofice asserted that the proposed changes to the
W cks Law woul d “exenpt nore than 70 percent of public works projects
fromWcks requirenments and provide real savings for schools, |oca
governments and other public entities.”

The majority concludes that certain docunents issued by the
Governor’s Ofice related to the anendnents to the Wcks Law support
defendants’ contention that the three-tiered classification was
devi sed to refl ect geographically-based differences in construction
costs. In support of that contention, defendants cite three docunents
in the record: (1) a January 2008 State of the State Address *“Fact
Sheet,” which notes only that proposed anendnents to the Wcks Law
include “[a] three-tiered threshold systemto take into consideration
t he geographic differences in the cost of construction”; (2) the
statenent of Assenbl yman Joseph D. Mrelle during debate over the 2007
proposed bill that “there are differentials and costs that relate from
region to region”; and (3) a June 2007 Legislative Gazette article
stating that the different thresholds “reflect the geographic
difference in construction costs.”

Not ably absent fromthe record is any discussion of the basis for
the nonetary thresholds underlying the three-tiered classification.
Wiile it is common know edge that it |likely costs nore to construct a
building in New York City than in rmunicipalities outside netropolitan
New York, we conclude that the threshold nonetary anounts sel ected by
t he Legi sl ature nmust have sone factual or evidentiary support beyond
the general proposition that the cost of construction is higher in
downstate counties than in their upstate counterparts. In other
wor ds, the nonetary thresholds nmust be tied to some econom ¢ or other
objective indicator. Here, the legislative history contains no
reference to the basis for the nonetary threshol ds selected by the
Legislature. |Indeed, the only facts in the record concerning
geographic disparities in construction costs appear in docunments from
t he Departnent of Education detailing regional cost factors for 2006-
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2009, which were submtted in support of defendants’ notion to dismss
the conplaint. Those docunents |ist conposite |abor rates for each
county in New York, i.e., the average hourly | abor rate plus

suppl emental benefits for carpenters, plunbers and electricians. 1In
2008- 2009, the conposite labor rate in New York Gty was $80.57, while
the labor rates in the three downstate suburbs were $71.33 for Nassau
and Suffol k and $69.58 for Wstchester. The conposite |abor rate in
upstate counties during 2008-2009 ranged froma | ow of $39.59 in
Jefferson, Lewis, and St. Lawence Counties to a high of $69.58 in

Dut chess County. The conposite | abor rates in Erie, Mnroe, and
Onondaga Counties during that tinme frane were $46. 23, $43.79, and

$41. 30, respectively. Wile the above data reflects that the | abor
costs in New York City may be as much as doubl e or nearly double the

| abor costs in certain upstate counties, it clearly does not support
the six-fold difference in the $3 nillion threshold applicable to New
York City and the $500, 000 threshold applicable to the 54 counties
north of Westchester County, or the three-fold difference in the $1.5
mllion threshold applicable to Long Island and Westchester County
conpared to the $500, 000 threshold applicable to upstate counti es.

As Assenbl yman Morelle stated during the 2007 debate over the
nonet ary t hreshol ds:

“l recognize, as | think nost people around the
State do, that there are differentials and costs
that relate fromregion to region. There may be
differences in cost, and it seens to ne an
appropriate place for indexing, [but] . . . | have
a hard time imagining that construction costs
between the City of New York and the City of
Rochester are a differential [of] six-to-one.”

| ndeed, Morelle asserted that the costs of concrete, fuel, and other
raw materials are roughly the sanme around the State. Assenbl ynan
Cifford Crouch, of Binghanton, |ikew se recognized cost differences
around the State, but not to the extent reflected in the three-tiered
classification. O further note, Assenblyworman Ell en Jaffee of

Rockl and County pointed out that |abor costs in her district are
nearly equivalent to those in Wstchester County, which is across the
Hudson Ri ver from Rockl and County. Yet Westchester County enjoys a
$1.5 mllion threshold for purposes of the Wcks Law while Rockl and
County is subject to the $500, 000 threshol d.

A review of the legislative record clearly indicates that a key
pur pose of the 2008 anmendnents was to relieve New York City from nmuch
of the burden inposed by the Wcks Law, with the renmai nder of the
State being sonewhat of an afterthought. According to the 2007
Governor’s ProgramBill in the record, the changes would “sav[e] New
York City over $136 million in the first year alone.” An April 2008
press release fromthe Governor’s Ofice also included in the record
touted that the reforns will “reduce [New York] Cty's long term
capital construction costs by nore than $200 mllion in its upcom ng
City Fiscal Year (CFY) 2009 Capital Plan, and will carry annual debt
service savings of $14 million by CFY 2012,” and further noted that
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“[l]ocalities across the State will also realize mlIlions of dollars
nore in savings.”

Def endants contend that the three-tiered classification was
designed to exenpt approximately 70% of all public construction
projects fromthe requirenents of the Wcks Law. That figure, which
appears several tinmes in the record on appeal, is apparently based
upon New York City Mayor M chael R Bl oonberg s testinony before the
Assenbly Ways and Means and Senate Fi nance Commttees that the
proposed amendnents to the Wcks Law “woul d cover nore than 70% of
City capital projects, permtting construction to proceed nore
qui ckly, efficiently, and at considerably | ess cost” (enphasis added).
There is nothing in the record to indicate that the $500, 000 threshold
applicable to the 54 upstate counties will cover 70% or even 50% of
the capital projects in those communities. |ndeed, the record
includes an editorial fromthe Daily Freeman newspaper, covering the
m d- Hudson regi on, which states that “[y]ou’ d have a hard tine
bui l di ng a coupl e of wheelchair ranps at sonme public buildings for
| ess than $500, 000, neaning the refornmed limts nean little for the
vast majority of potential municipal projects.” The Binghanton Gty
School District’s director of facilities and operations was quoted in
a Press & Sun-Bulletin article, also included in the record, as
stating that, “[i]n today’'s dollars, $500,000 doesn’'t get you a | ot of
work.” Simlarly, an April 2008 Watertown Daily Tinmes editoria
asserted that the 2008 anmendnents “wi Il have very limted inpact in
Nort hern New York,” pointing to “all the school construction or other
public building projects that far exceed the $500, 000 threshold.”
| ndeed, Assenbl yman Marcus Mol inaro of Dutchess County stated that
“$500, 000 couldn’t even barely build a hone in [his] comunity.”

We thus conclude that the three-tiered classification established
by the 2008 amendnents is arbitrary and not reasonably related to the
stated purpose of the anendnents, i.e., to “provide fiscal relief and
increased flexibility for | ocal governments” while at the sane tine
mai ntai ning the Wcks Law goal of fostering the “prudent and
econoni cal use of public noneys for the benefit of all the inhabitants
of the [S]tate” (Ceneral Municipal Law 8 100-a). |In reaching this
concl usion, we are cogni zant of the general presunption, cited by the
majority, that “the Legislature has investigated and found facts
necessary to support the legislation” (Hotel Dorset Co. v Trust for
Cultural Resources of City of N Y., 46 Ny2d 358, 370). 1In this case,
however, the record belies that presunption. Although a tiered
classification system based on geographic disparities in construction
costs may be reasonabl e and appropriate, the specific nonetary
thresholds in this case are arbitrary and unsupported by the
| egi sl ative record. Accordingly, we would nodify the judgnent by
reinstating the conplaint, and we would declare that those parts of
t he 2008 anendnments to the Wcks Law establishing the three-tiered
classification are unconstitutional and enjoin defendants from
enforcing the disparate threshol ds.

Entered: July 6, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Fam |y Court, Genesee County (Eric R
Adans, J.), entered March 14, 2011 in a proceeding pursuant to Famly
Court Act article 8  The order, insofar as appealed from found that
respondent had commtted a famly offense.

It is hereby ORDERED t hat the order insofar as appealed fromis
reversed on the | aw without costs and the anended petition is
di sm ssed.

Menorandum  Respondent wife appeals froman “Order of Fact-
Fi nding and Disposition” in which Fam |y Court concluded that she
commtted acts constituting the famly offense of harassnent in the
first or second degree agai nst petitioner husband (Famly C Act § 812
[1] ; Penal Law 88 240.25, 240.26 [3]). |Initially, we note that the
order of protection issued in conjunction with the order on appeal has
expired, and we thus generally would dism ss the appeal as noot (see
Matter of Kristine Z. v Anthony C., 43 AD3d 1284, 1284-1285, |v denied
10 NY3d 705). Here, however, respondent challenges only Fam |y
Court’s finding that she commtted a famly offense and, “ ‘in |ight
of enduring consequences which may potentially flow from an
adj udication that a party has conmmitted a famly offense,’ the appea
fromso nuch of the order . . . as made that adjudication is not
acadenm c” (Matter of Hunt v Hunt, 51 AD3d 924, 925).

Wth respect to the merits, the court concluded that respondent
commtted a famly offense by engaging in acts that would constitute
either first or second degree harassnent “by cutting open [her] pills
on the counter, knowing that the Petitioner has allergies” to
nmedi cations. W agree with respondent that the evidence is not
legally sufficient to establish that she commtted a famly offense.
“A petitioner bears the burden of proving by a preponderance of the
evi dence that respondent conmtted a famly offense” (Matter of
Chadwick F. v Hlda G, 77 AD3d 1093, 1093-1094, |v denied 16 NY3d
703). Although harassnment in the first or second degree is a famly
of fense (see Family C Act § 812 [1]), and we afford great deference
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to the court’s determnation of credibility (see Matter of Gay v
Gray, 55 AD3d 909, 909; Matter of Wallace v Wall ace, 45 AD3d 599), we
conclude that petitioner failed to establish by a preponderance of the
evi dence that respondent engaged in acts constituting either offense.
Thus, the court erred in failing to dism ss the anended petition (see
generally Matter of Wodruff v Rogers, 50 AD3d 1571, 1571-1572, lv
denied 10 NY3d 717).

To establish that respondent commtted acts constituting
harassnment in the second degree, petitioner was required to establish
t hat respondent engaged in conduct that was intended to harass, annoy
or alarmpetitioner, that petitioner was al arned or seriously annoyed
by the conduct, and that the conduct served no |egitinate purpose (see
Penal Law § 240.26 [3]; Matter of Ebony J. v Clarence D., 46 AD3d 309;
Matter of Cavanaugh v Madden, 298 AD2d 390, 392). Even assum ng,
arguendo, that petitioner was al arned or seriously annoyed by the
conduct of respondent in opening her nedicine to eat it w th pudding
based on her inability to swallow the pills, and further assum ng,
arguendo, that respondent thereby intended to harass, annoy or alarm
him we conclude that petitioner failed to establish that the conduct
served no legitinmte purpose (see generally Chadw ck F., 77 AD3d at
1094; Matter of Charles E. v Frank E., 72 AD3d 1439, 1441; WMatter of
Eck v Eck, 44 AD3d 1168, 1169, |v denied 9 Ny3d 818). Indeed,
petitioner testified that respondent took the nmedication as prescribed
to prevent acid reflux, and that respondent opened the pills and ate
the nedication with food because she was unable to swallow the pills.
Wth respect to petitioner’s allegation that he was allergic to
certain nedications, he failed to establish that he was allergic to
the particul ar nedication taken by respondent, or to introduce any
expert evidence in support of his testinmony that the nedication was
poi son, a toxic poison that causes death.”

]

a

Simlarly, petitioner failed to establish that respondent’s acts
constituted harassnent in the first degree. That statute requires,
inter alia, that the perpetrator commt “acts which place[ another
person] in reasonable fear of physical injury” (Penal Law 8§ 240.25).
Even assum ng, arguendo, that petitioner was in fear of physica
i njury when respondent opened her medication, we conclude for the
reasons set forth above that he failed to establish that his fear was
reasonabl e.

Al'l concur except MRTOCHE, J., who dissents and votes to affirm
in the followi ng Menorandum | respectfully dissent, and would affirm
the order insofar as appealed from In ny view, petitioner husband
establ i shed by a preponderance of the evidence that respondent wfe
conmmitted a family offense, and | agree with the ngjority that Famly
Court’s finding that she did so is not acadenm c despite the fact that
t he underlying order of protection has expired (see Matter of Hunt v
Hunt, 51 AD3d 924, 925). Prelimmnarily, | note that, in this
proceedi ng, respondent filed an anended petition in which she accused
petitioner of engaging in acts against her that constituted disorderly
conduct, harassnent, aggravated harassnent and attenpted assault. The
rel evant acts included one incident in which petitioner screaned at
respondent and ripped apart her rosary beads, and a second i nci dent
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when, while calling respondent nanes, petitioner struck respondent
with a door upon opening it and then tried to rip the door off its

hi nges. Petitioner in turn filed an anmended fam |y offense petition
agai nst respondent, alleging that she conmtted the famly of fenses of
reckl ess endangernment, harassnent and nenaci ng. Specifically,
petitioner alleged that on several occasions respondent opened
capsul es of controlled substances in his presence on eating surfaces
in the kitchen even though he had informed her that he was allergic to
the controll ed substances. Petitioner further alleged that, despite
his repeated protests, respondent continued to open the capsules in
his presence. The court considered both anended petitions at the
fact-finding hearing. The only witnesses were the parties and their
relatives. The court granted stay away orders of protection against
each party, which expired in March 2012. The court found that
respondent “engaged in conduct constituting harassnment in that she
with the intent to harass or to alarmor annoy the petitioner did
after being asked to refrain fromdoing so cut open nedications on a
kitchen counter where food is prepared with know edge that . . . the
petitioner has allergies to certain nedications and woul d be annoyed
and al armed by the respondent continuing to engage in such conduct.”
The court also found that petitioner committed the famly offense of
di sorderly conduct, when he slamed the basenent door with sufficient
force to damage the door franme “in such a manner to frighten and al arm
the [respondent],” and that petitioner conmtted another famly

of fense of disorderly conduct, when he admttedly destroyed
respondent’s rosary beads wi thout justification. The court stated in
its decision that “ninety percent of the testinony” at the hearing was
“utter nonsense” and warned the parties that it would “not waste
another entire day listening to what [it] consider[ed] to be inane
blather” if either party violated the orders of protection. 1In a
previ ous appeal by petitioner, this Court affirnmed the order
determining, inter alia, that he conmtted a fam |y offense agai nst
respondent (Matter of Marquardt v Marquardt, 94 AD3d 1436).

In my view, the court’s “assessnment of the credibility of the
witnesses is entitled to great weight” (Matter of Scroger v Scroger,
68 AD3d 1777, 1778, |v denied 14 NY3d 705). This case in particular
is appropriate for application of our general rule deferring to the
findings made by Family Court after the court has nade credibility
determ nations. Here, the parties chose to avail thenselves of the
judicial systemfor acts that otherwi se did not warrant police
intervention. The majority concludes that petitioner failed to
establish that respondent’s conduct served no legitimte purpose with
respect to harassnent in the second degree. | cannot agree with that
conclusion. Petitioner testified that, while respondent may have
needed to take her nedication, she did not need to take her nedication
on eating surfaces in the kitchen and did so despite his objections to
her conduct. The majority further concludes that petitioner failed to
establish that he was allergic to the particul ar nedication taken by
respondent, but his testinony that he had allergies to the nedications
was credited by the court and | see no reason to disturb that factua
determination. Simlarly, the mgjority concludes that, with respect
to harassnent in the first degree, petitioner failed to establish that
his fear of physical injury fromrespondent opening her medication was
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reasonable. The testinony of petitioner established, however, that he
was allergic to many nedicines and that he was fearful of ingesting
respondent’ s nedi cati ons.

Finally, in nmy view, the court disposed of both anmended petitions
toget her, as evidenced by the fact that it issued nutual orders of
protection. The parties obviously were antagoni stic toward each
ot her, and the court nmade findings with respect to the actions of each
party against the other. Further, the court warned the parties that
it regarded the fam |y offense petitions as relatively mnor. | agree
with the court’s adnonition to the parties that they should not use
the judicial systemto resolve donmestic disputes that are not of a
serious nature. Certainly, the “crines” comritted by both parties
were mnor and did not require police intervention. | see no reason
to disturb the court’s credibility determnations with respect to
petitioner’s anended petition, just as we determned in petitioner’s
prior appeal that “[t]he court’s ‘assessnent of the credibility of the
witnesses is entitled to great weight’ 7 (Marquardt, 94 AD3d 1436).

Entered: July 6, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgment of the Suprenme Court, Monroe County
(Kenneth R Fisher, J.), entered March 16, 2011. The judgnent awarded
plaintiff the sum of $78, 460. 34 agai nst def endant.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously vacated and the order entered March 7, 2011 insofar as
appealed fromis reversed on the law, that part of plaintiff’s notion
for summary judgnent on the first cause of action is denied and that
part of defendant’s cross notion for | eave to amend her answer to
assert a counterclaimfor msrepresentation is granted, and as
nodified the order is affirmed w thout costs.

Menorandum  Def endant appeals froma judgnent that brings up for
review the underlying order that, inter alia, granted those parts of
plaintiff’s notion to dismss the counterclains and for summary
judgnent on the first cause of action in this breach of contract
action, and denied that part of defendant’s cross notion for |eave to
anend her answer. As limted by her brief, defendant contends that
Suprene Court erred in granting that part of plaintiff’s notion for
summary judgnment on the first cause of action, and in denying that
part of her cross notion seeking | eave to amend her answer to assert a
counterclaimalleging msrepresentation. W agree with defendant.

The record establishes that defendant worked for a period of tine
as a representative of plaintiff, a financial services conpany.
Pursuant to an agreenent that was never executed, plaintiff initially
pai d def endant $130, 000 per year in nonthly installnents in
anticipation that defendant would earn comm ssions from her work that
woul d neet and even exceed what she was paid. After a series of
events that included the reduction by plaintiff of defendant’s nonthly
draws and the inposition of a condition barring defendant from
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engagi ng i n outside enploynent, defendant eventually ended her

enpl oynment with plaintiff. Plaintiff thereafter conmmenced this action
seeking to recover unearned comm ssions that had been paid to

def endant, totaling $64, 099. 98.

We agree with defendant that the court erred in granting that
part of plaintiff’s notion for sunmary judgnment on the first cause of
action, upon determ ning that there was an enforceabl e “specia
agreenent” that obligated defendant to repay unearned conmm ssions to
plaintiff. The court properly concluded that enforcenent of the
unsi gned agreenent in its entirety was barred by the statute of frauds
(see General nligations Law 8 5-701 [a] [1]). Moreover, the court
properly recogni zed that “no recovery can be had for the excess of
advances over conm ssions in the absence of an agreenent, express or
inplied, by the agent or enployee to repay such excess” (Nationw de
Mut. Ins. Co. v Tinon, 9 AD2d 1018; see Kleinfeld v Roburn Agencies,
Inc., 270 App Div 509, 511). The court erred, however, in determning
t hat defendant had entered into a separate binding “special agreenent”
that obligated her to repay unearned comm ssions. According to the
court’s reasoning, the one-term “special agreenment” was enforceable
based on defendant’s acknow edgnent of that term despite the
applicability of the statute of frauds to the agreenent as a whole as
well as the fact that plaintiff relied on the statute of frauds to
avoid all other ternms of the parties’ unsigned agreenment with the
exception of that same term obligating defendant to repay unearned
comm ssions. Although a party’ s “adm ssion of the existence and
essential terns of [an] oral agreenent [would be] sufficient to take
t he agreenent outside the scope of the statute of frauds” (Bi nkowski v
Hartford Acc. & Indem Co., 60 AD3d 1473, 1474 [internal quotation
marks omtted]), here plaintiff sought to enforce only one termof the
oral agreenent, while refusing to acknow edge all of its “essentia
terns” (Concordia Gen. Contr. v Peltz, 11 AD3d 502, 503). Because
there was no speci al agreenent independent of the other elenents of
the parties’ otherw se unenforceable oral agreenment, the court erred
in granting that part of plaintiff’s notion for summary judgnent on
its first cause of action, seeking repaynent of unearned conm ssions.
In any event, even assum ng, arguendo, that plaintiff established the
exi stence of an enforceable “special agreenent,” we concl ude that
def endant raised an issue of fact with respect to whether she was
liable for the repaynent of unearned comm ssions (see generally
Zuckerman v City of New York, 49 Ny2d 557, 562).

We further conclude that the court erred in denying that part of
defendant’s notion for |eave to amend her answer to assert a
counterclaimalleging msrepresentation by plaintiff. To the extent
that plaintiff alleges the existence of an enforceable “specia
agreenent” obligating defendant to repay unearned comr ssions, we
conclude that defendant is entitled to assert as a counterclai mthat
she was induced to enter into that agreenent as the result of
m srepresentations made by plaintiff’'s principal (see generally
Deerfield Communi cati ons Corp. v Chesebrough-Ponds, Inc., 68 Ny2d 954,
956) .
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Entered: July 6, 2012 Frances E. Cafarell
Clerk of the Court
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Appeal from an order of the Suprene Court, Erie County (Ralph A
Boniello, 111, J.), entered May 12, 2011 in a breach of contract
action. The order granted the notion of plaintiffs for summary
judgment, declared that plaintiffs’ loss is covered by the subject
i nsurance policy, directed defendant Allstate Indemity Conpany to pay
plaintiffs’ claimand denied the cross notion of defendant Allstate
| ndemmi ty Conpany for summary judgnent.

It is hereby ORDERED that the order so appealed fromis nodified
on the law by vacating the declaration and as nodified the order is
affirmed w thout costs.

Menorandum Plaintiffs conmenced this action for, inter alia,
breach of contract, alleging that defendant Allstate |Indemity Conpany
(Al'l state) breached its insurance contract with plaintiffs by failing
to provide coverage for water danage to the basenent of their hone
after an abutting water main ruptured and water flooded their
property. Allstate disclained coverage pursuant to an exclusion in
t he insurance policy, denom nated “item4,” which states that Allstate

does not cover |osses caused by “[water . . . on or below the surface
of the ground, regardless of its source . . . [,] includ[ing] water

whi ch exerts pressure on, or flows, seeps or |eaks through any
part of the residence premses.” Plaintiffs noved for summary

j udgnment, seeking a declaration that the insurance policy covered
their clained loss and directing Allstate to pay their claim
Plaintiffs relied upon a provision in the insurance policy setting
forth an exception to the exclusion relied upon by Allstate, which
provi des that Allstate covers “sudden and accidental direct physica

| oss caused by fire, explosion or theft resulting fromitenf] . . . 4
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" Plaintiffs averred that the exception applies because their
clalned | oss was caused by an “expl osion” of the water main. Allstate
cross-nmoved for sunmmary judgnment di smi ssing the conplaint against it
on the ground that the insurance policy does not cover plaintiffs’
| oss.

Suprene Court granted the notion and denied the cross notion,
declaring that plaintiffs’ loss is covered under the insurance policy
and directing Allstate to pay plaintiffs’ claimin accordance with the
policy provisions. Although we conclude that the court properly
granted summary judgnment to plaintiffs on the issue of liability, we
further conclude that the court erred in “declaring” that plaintiffs’
clainmed loss is covered under the policy, inasmuch as the action
against Allstate is for breach of contract and not a declaratory
judgnment (see Gravino v Allstate Ins. Co., 73 AD3d 1447, 1448, |v
denied 15 NY3d 705). W therefore nodify the order by vacating the
decl arati on.

The parties disagree with respect to whether the exception to
item 4 under the policy exclusions applies, and they offer conflicting
interpretations of that exception. Allstate characterizes the
exception as an “ensuing | oss” provision, and it thus interprets the
exception to provide that any initial loss to the insured s property

caused by the conditions set forth initem4, i.e., “[water . . . on
or below the surface of the ground,” is not covered under the policy
but that, in the event that there is an “explosion . . . resulting

fron that initial |oss, any secondary or ensuing | oss caused by the
explosion is covered. Plaintiffs disagree that there nust be a
secondary or ensuing |loss, and they assert that the exception applies
because there was an “explosion [of the water main] resulting fronf
the conditions set forth initem4, i.e., “[water . . . belowthe
surface of the ground,” and causing “sudden and acci dental direct
physi cal |oss” to their property.

In our view, both interpretations are “reasonabl e” (Pioneer Tower
Omers Assn. v State FarmFire & Cas. Co., 12 Ny3d 302, 308), and we
therefore conclude that the exception “is anbi guous and thus shoul d be
construed in favor of plaintiffs, the insureds” (Trupo v Preferred
Mut. Ins. Co., 59 AD3d 1044, 1045; see generally White v Continental
Cas. Co., 9 NY3d 264, 267; Belt Painting Corp. v TIGIns. Co., 100
NYy2d 377, 383). Contrary to Allstate’s contention, the rel evant
| anguage of the insurance policy does not specify that the exception
applies only to a secondary or ensuing |loss or that the expl osion nust
result froma loss to the insured’ s property caused by the conditions
set forthin item4. Rather, the policy states that the exception
applies where the loss to the insured’ s property was “caused by [an]
explosion . . . resulting fromiteni] . . . 4 . 7

We further conclude that plaintiffs established their entitlenment
to summary judgnent by denonstrating that the exception at issue
applies to their clained | oss (see generally Topor v Erie Ins. Co., 28
AD3d 1199, 1200). The term “explosion” is not defined in the
i nsurance policy, and we thus “afford that termits ‘plain and
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ordinary meaning’ ” (Gallo v Travelers Prop. Cas., 21 AD3d 1379,
1380). Webster’s Third New International Dictionary defines

“expl osion” as “an act of exploding” (Wbster’s Third New
International Dictionary 802 [2002]), and to “explode” is “to burst
violently as a result of pressure fromwthin” (id. at 801). Here,
plaintiffs submtted evidence, i.e., the affidavits of plaintiff
Frederick J. Platek and an expert engineer, sufficient to establish as
a matter of law that there was an “explosion” of the water main
abutting their property caused by the build up of pressure therein;
that the pressure in the water main “result[ed] fronf the conditions
set forthinitem4, i.e., “[water . . . below the surface of the
ground”; and that the explosion of the water main caused “sudden and
accidental direct physical loss” to plaintiffs’ property. Plaintiffs
thus met their initial burden on the notion, and Allstate failed to
raise a triable issue of fact in opposition inasmuch as it did not
oppose plaintiffs’ factual showi ng (see generally Zuckerman v City of
New Yor k, 49 Ny2d 557, 562).

Al'l concur except Peraporto and MARTOcHE, JJ., who di ssent and vote
to reverse in accordance with the followi ng Menorandum W
respectfully di ssent because, in our view, the honeowners insurance
policy at issue specifically excludes plaintiffs’ |oss and the
exception to the exclusion relied upon by plaintiffs does not apply.
W woul d therefore reverse the order, deny plaintiffs’ notion for
summary judgnent, and grant the cross notion of defendant Allstate
| ndemmi ty Conpany (Allstate) for summary judgnent dism ssing the
conplaint against it. W note at the outset that we agree with the
majority that Supreme Court erred in “declaring” that the clained | oss
is covered under the policy because this is a breach of contract
action and not a declaratory judgnment action (see Gavino v Allstate
Ins. Co., 73 AD3d 1447, 1448, |v denied 15 NY3d 705). W therefore
al so woul d vacate the decl aration.

Plaintiffs are the owers of certain residential real property in
def endant Town of Hanburg, which property was insured under a policy
of insurance issued by Allstate (policy). The policy provides, in
rel evant part, that Allstate does not cover “loss to the property .

consi sting of or caused by: 1. Flood, including, but not limted

to, surface water . . . [;] 2. Water . . . that backs up through
sewers or drains[;] 3. Wter . . . that overflows froma sunp punp,
sunp punp well or other system designed for the renoval of subsurface
water . . . [; or] 4. Water . . . on or below the surface of the
ground, regardless of its source . . . [,] includ[ing] water

whi ch exerts pressure on, or flows, seeps or |eaks through any part of
the resi dence prem ses” (water |oss exclusion). In Septenber 2010,

plaintiffs’ property was damaged when an abutting water main ruptured
and water flooded their property, causing water damage to the basenent
of their home. Allstate disclained coverage under “item 4” of the

wat er | oss excl usi on.

Plaintiffs comrenced this action alleging that Allstate breached
its insurance contract with plaintiffs by failing to provide coverage
for the water damage to their hone. Plaintiffs relied upon an
exception to the water | oss exclusion (exception), which provides that
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Al |l state covers “sudden and accidental direct physical |oss caused by
fire, explosion or theft resulting fromitens 1 through 4,” i.e., the
four categories of water incursion set forth in the water | oss
exclusion. Specifically, plaintiffs averred that the exception
appl i es because their clainmed | oss was caused by an “expl osi on” of the
water main. As noted by the majority, plaintiffs noved for summary

j udgnent seeking a declaration that their loss is covered by the
policy and directing Allstate to pay their claim Allstate cross-
noved for summary judgnent dism ssing the conplaint against it on the
ground that the policy does not cover plaintiffs’ loss. The court
granted the notion, denied the cross notion, declared that plaintiffs’
| oss is covered under the policy and directed Allstate to pay
plaintiffs’ claimin accordance with the policy provisions. W would
reverse, deny plaintiffs’ notion, thus vacating the inproper

decl aration, and grant the cross notion of Allstate for sunmary

j udgnment di smssing the conplaint against it.

It is undisputed that the | oss occurred when a water main
ruptured outside plaintiffs’ residence, causing water to enter the
basenment of their hone. It is therefore further undisputed that the
loss falls within item4 of the water | oss exclusion precluding
coverage for “loss to the property . . . consisting of or caused by .

[wWater . . . on or below the surface of the ground, regardl ess of
its source . . . [,] includ[ing] water . . . which exerts pressure on
or flows, seeps or |eaks through any part of the residence prem ses.”
“[ B] ecause the exi stence of coverage depends entirely on the
applicability of [an] exception to the [water |oss] exclusion,”
plaintiffs bear the burden of denonstrating the applicability of the
exception (Borg-Warner Corp. v Insurance Co. of NN Am, 174 AD2d 24,
31, |v denied 80 NY2d 753; see Hritz v Saco, 18 AD3d 377, 378,
Reddi ng- Hunter, Inc. v Aetna Cas. & Sur. Co., 206 AD2d 805, 807, Ilv
deni ed 86 Ny2d 709).

I n construing an insurance contract, the “parties’ intent is to
be ascertained by exam ning the policy as a whole, and by giving
effect and neaning to every termof the policy” (Oot v Hone Ins. Co.
of Ind., 244 AD2d 62, 66 [internal quotation marks omtted]; see
Consol i dated Edison Co. of N.Y. v Allstate Ins. Co., 98 Ny2d 208, 221-
222 [“We construe the policy in a way that affords a fair neaning to
all of the | anguage enpl oyed by the parties in the contract and | eaves
no provision without force and effect” (internal quotation marks

omtted)]). “[Words and phrases are to be understood in their plain,
ordi nary, and popul arly understood sense, rather than in a forced or
techni cal sense” (Oot, 244 AD2d at 66). “Wiere the provisions of the

policy are clear and unamnbi guous, they nust be given their plain and
ordi nary meani ng, and courts should refrain fromrewiting the
agreenent” (United States Fid. & Guar. Co. v Annunziata, 67 Ny2d 229,
232 [internal quotation marks omtted]).

Unlike the majority, we conclude that, when view ng the policy as
a whole, the clainmed |l oss is not covered under the clear and
unambi guous | anguage of the policy. Plaintiffs did not purchase, and
Al l state did not provide, what may generally be characterized as fl ood
i nsurance. The water | oss exclusion broadly exenpts from coverage
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| osses consisting of or caused by the entry of water into the insured
prem ses “regardl ess of its source.” The exception to that exclusion
covers “sudden and accidental direct physical |oss caused by fire,

expl osion or theft resulting fromitens 1 through 4 |isted above”
(enphasi s added), i.e., the four types of excluded water events. In
our view, the exception should not be construed as intending to create
coverage for water intrusion inasmuch as such a reading of the
exception woul d supplant the water |oss exclusion (see generally Narob
Dev. Corp. v Insurance Co. of NN Am, 219 AD2d 454, |v denied 87 Ny2d
804). Rather, we agree with Allstate that the exception is properly
characterized as an “ensuing | oss provision,” excluding from coverage
any initial loss to the insured’ s property caused by “[wjater . . . on
or below the surface of the ground,” but covering secondary or ensuing
| oss caused by fire, explosion or theft that occurs as the result of
an excluded water event (see id. [“Were a property insurance policy
contains an exclusion with an exception for ensuing | oss, courts have
sought to assure that the exception does not supersede the excl usion
by disallowi ng coverage for ensuing loss directly related to the
original excluded risk”]).

As noted above, the exception provides that Allstate covers
“sudden and accidental direct physical |oss caused by fire, explosion
or theft resulting fronf the entry of water into the residence as
described in itens 1 through 4 of the water | oss exclusion. The
phrase “resulting fronmi in the exception does not nmean “caused by,”
nor should it be interpreted in that manner. |Indeed, interpreting the
exception to cover a | oss where an explosion is caused by water
outside the residence, as plaintiffs urge, contravenes the purpose of
the water | oss exclusion, which is to preclude coverage for | osses
caused by water entry into the residence (see ITT Indus. v Factory
Mut. Ins. Co., 303 AD2d 177, 177 [rejecting plaintiff’s “untenable
interpretation that the policy provided coverage for a resulting |oss
of an excluded risk”]). Rather, the language “resulting froni is
properly interpreted as referring to an “ensuing loss,” i.e., a |loss
that follows or takes place after an excluded event (CGoldner v O sego
Mut. Fire Ins. Co., 39 AD2d 440, 442; see Narob Dev. Corp., 219 AD2d
at 454). In other words, the exception refers to a separate
occurrence—fire, explosion or theft—that results fromthe water danmage
to the residence, and does not refer to the water damage itself. For
exanple, a fire or explosion triggered by water damage to a circuit
breaker or appliance, or a theft that occurs in an enpty house
render ed uni nhabitabl e by water damage woul d constitute an ensui ng
loss. Qur interpretation of the phrase “resulting fronf is consistent
with the dictionary definition of “resulting” (“[t]o cone about as a
consequence,” “synonyn{]” to follow), or “resultant” (“[i]ssuing or
foll owi ng as a consequence or result”) (The Anerican Heritage
Dictionary 1487 [4th ed 2000]). Thus, in our view, the only
reasonabl e interpretation of the exception is that it covers | osses
caused by fire, explosion or theft that foll ows one of the excluded
wat er events set forth initems 1 through 4 of the water |oss
excl usi on.

G ven the nature of the water |oss exclusion, we discern no other
pl ausible way to read the exception. The water |oss exclusion is for
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| oss “consisting of or caused by” water intrusion; the coverage in the
exception is for loss “direct[ly] . . . caused by” fire, explosion, or
theft that “result[s] fronf water intrusion. |In order to adopt

plaintiffs’ interpretation, we would have to read the exception to
cover a |l oss caused by an explosion that in turn is caused by water.
The difficulty with that interpretation is exposed when the sane
interpretation is applied to a loss from*“theft,” also a part of the
exception. Under plaintiffs’ interpretation, the exception covers a
| oss caused by a theft that is caused by water—an illogical, if not
absurd, reading. The weakness of plaintiffs’ proposed interpretation
is further exposed in review ng the exception that covers “sudden and
accidental direct physical |oss caused by . . . theft . . . resulting
fromearth novenent.” Theft cannot be “caused” by earth novenent,

al t hough theft mght logically follow an earthquake if, for exanple,
the door to the residence is damaged, the wi ndows are shattered, or

t he house is rendered uni nhabitable by the earthquake.

Because, in our view, plaintiffs’ interpretation of the exception
i s unreasonable, we would reverse the order, deny plaintiffs’ notion
for summary judgnment, thus vacating the inproper declaration, and
grant Allstate’s cross notion for sunmary judgnment di sm ssing the
conpl ai nt against it.

Entered: July 6, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal from a resentence of the Onondaga County Court (WIIiamD.
Wal sh, J.), rendered July 6, 2011. Defendant was resentenced upon his
conviction of burglary in the second degree.

It is hereby ORDERED that the resentence so appealed fromis
vacat ed.

Sanme Menorandum as in People v Torres ([appeal No. 1] _ AD3d
_ [July 6, 2012]).

Entered: July 6, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnent of the Onondaga County Court (WIIliam D.
Wal sh, J.), rendered July 5, 2011. The judgment convicted def endant,
upon a jury verdict, of burglary in the second degree, attenpted
sodony in the first degree, sodony in the first degree (two counts)
and sexual abuse in the first degree.

It is hereby ORDERED t hat said appeal fromthe judgnment insofar
as it inposed sentence on the conviction of burglary in the second
degree is dism ssed, the judgnent is reversed on the |aw and a new
trial is granted on counts two through five and seven of the
super sedi ng i ndi ct ment.

Menorandum I n appeal No. 1, defendant appeals from a judgnent
convicting himupon a jury verdict of, inter alia, burglary in the
second degree (Penal Law 8§ 140.25 [2]), sexual abuse in the first
degree (8 130.65 [1]), and two counts of sodony in the first degree
(former 8 130.50 [1]). In appeal No. 2, defendant appeals froma
resentence with respect to the conviction of burglary in the second
degr ee.

Wth respect to appeal No. 1, we agree with defendant that
reversal is required based on County Court’s error in closing the
courtroom W note at the outset that, although we agree with the
Peopl e that a defendant is required to preserve that contention for
our review (see People v Borukhova, 89 AD3d 194, 225, |v denied 18
NY3d 881, rearg denied 18 NY3d 955; People v Varela, 22 AD3d 264,
264- 265, |v denied 6 NY3d 781), we disagree with the People that
defendant failed to make the appropriate objection. Although
def endant’ s obj ection was made off the record, the parties and the
court agreed during argunment on defendant’s post-trial notion to set
asi de the verdict that defendant had i ndeed objected to the court’s
procedure. It is well settled that a post-trial notion pursuant to
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CPL 330. 30 cannot preserve a contention for review that is raised for
the first tinme in the notion (see People v McFadden, 94 AD3d 1150,
1150; People v Jones, 85 AD3d 1667, 1668), but as noted that is not
what occurred here i nasmuch as def endant nade an objection before jury
sel ection. The objection nmerely was not placed on the record at that
time. Here, the record establishes that “the trial judge was nade
aware, before he ruled on the issue, that the defense wanted himto
rul e otherwi se, [and thus] preservation was adequate” (People v Caban,
14 NY3d 369, 373).

We agree with defendant that the court erred in closing the
courtroomto defendant’s wife at the start of jury selection on the
ground that there “wasn’t any rooni in the courtroomfor her (see
People v Martin, 16 NY3d 607, 611-612). As the Court of Appeals held
in Martin, “[a] violation of the right to an open trial is not subject
to harm ess error analysis and a per se rule of reversal irrespective
of prejudice is the only realistic means to inplenent this inportant
constitutional guarantee” (id. at 613 [internal quotation marks
omtted]). W reject the contention of the People that the closure of
the courtroomwas so trivial that it did not violate defendant’s right
to a public trial (see id.). Even assum ng, arguendo, that there is a
“triviality” exception to the per se rule of reversal set forth in
Martin (see G bbons v Savage, 555 F3d 112, 119-121, cert denied ___ US
__, 130 S G 61), we conclude that neither the duration of the
courtroomclosure in this case nor the substance of the proceedi ngs
taki ng place during the closure may be characterized as “trivial” (cf.
id. at 121).

Bot h def ense counsel and defendant’s wife submtted affidavits in
whi ch they averred that the wife was excluded from proceedi ngs on the
first norning of jury selection. According to the wife, she was
excluded fromthe courtroomfor approximately 1% to 2 hours. During
that period of tine, the court read its prelimnary instructions to
t he prospective jurors and asked the first panel of 21 prospective
jurors to approach the podiumindividually to respond to four
guestions: (1) whether the prospective juror heard or read anything
about the case; (2) whether the prospective juror or a close friend or
relative had been the victimof a crinme; (3) whether the prospective
juror or a close friend or relative had been arrested or charged with
a crime; and (4) whether the prospective juror could be fair and
whet her there was a conpelling reason why he or she could not serve on
the jury. Two prospective jurors were excused upon consent of the
prosecut or and defense counsel .

The court then asked the renmai ni ng nenbers of the panel whether
t hey knew t he prosecutor, the defense attorney, or defendant, whether
they had any friends or relatives who were | awers or worked in | aw
enforcenment, and whether they had previously served on a jury. After
t he prosecutor and defense counsel questioned the prospective jurors,
the court held a sidebar with the attorneys to hear challenges to the
panel nenbers. The prosecutor exercised nine perenptory chall enges,
def ense counsel exercised seven perenptory chall enges, and five
prospective jurors were seated and sworn. Thus here, as in Martin (16
NY3d at 613), it cannot be said that “nothing of significance
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happened” while defendant’s wife was excluded fromthe courtroom
(G bbons, 555 F3d at 121).

We reject the contention of the People that the courtroom was
only closed to defendant’s wife until the first prospective juror was
excused. The People rely on the fact that, at the start of jury
sel ection, the court advised defense counsel that, “as soon as we
start excusing [prospective jurors], there [would] be roonmi in the
courtroomfor defendant’s wfe. It is well settled that a courtroom
is closed only by an affirmative act of the court (see People v
Pet erson, 81 Ny2d 824, 825; see also Martin, 16 NY3d at 613). Here,
defendant’s wife averred that the court “addressed [her] directly and
told [her] that [she] would need to wait outside the courtroom but
that a court attendant would come get [her] as soon as sone
[ prospective] jurors were excused.” Wile the wife was waiting in the
hal | way, she observed several prospective jurors |eave the courtroom
at one point, but “no one cane to tell [her] that [she] should cone in
and [she] did not believe [she] should enter without being told to do
so.” Approximately 1% to 2 hours later, a court officer finally cane
out into the hallway and told the wife that she could enter the
courtroom Under the circunstances of this case, in which the court
specifically excluded the wife fromthe courtroomand it is undi sputed
that she did not reenter the courtroom before the court officer
retrieved her, we conclude that the burden was on the court, not the
excl uded individual or the parties, to reopen the courtroom Thus,
the courtroomwas closed to defendant’s wife until such tine as the
court officer told her she had perm ssion to reenter.

Contrary to defendant’s further contention, we conclude that his
statutory right to a speedy trial was not violated. Even assum ng,
arguendo, that the People’s announcenent of readiness for trial after
def endant was arraigned on the initial indictnment was “illusory and
invalid” (People v Weaver, 34 AD3d 1047, 1049, |v denied 8 Ny3d 928),
we conclude that there was a period in excess of seven days that was
excl udabl e based on defendant’s pretrial notion to dism ss the
indictnment (see CPL 30.30 [4] [a]; People v Flowers, 240 AD2d 894,
895, |v denied 90 Ny2d 1011). Wth the exclusion of that tinme period,
we concl ude that the People s announcenent of readiness for tria
after the filing of the superseding indictnment was tinmely (see
generally People v Sinistaj, 67 Ny2d 236, 237). |In light of our
determ nation that reversal is required based upon the denial of
defendant’s right to a public trial, we need not address defendant’s
remai ni ng contentions in appeal No. 1 or appeal No. 2.

Al'l concur except Scubber, P.J., and CentrA, J., who di ssent and
vote to affirmin the foll ow ng Menorandum We respectfully dissent.
Like the majority, we would dismss the appeal fromthe judgnment in
appeal No. 1 insofar as it inmposed sentence on the conviction of
burglary in the second degree, but we otherw se would affirmthe
judgnent in appeal No. 1 and the resentence in appeal No. 2. Wth
respect to appeal No. 1, we disagree with the majority that reversa
is required based on County Court’s error in closing the courtroom
W agree with the majority that defendant preserved his contention for
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our review and that the court erred in closing the courtroomto
defendant’s wife at the start of jury selection on the ground that
there “wasn’t any roomat all” in the courtroomfor her (see People v
Martin, 16 NY3d 607, 611-612). Although we recognize that harm ess
error analysis is not appropriate based on the erroneous closing of a
courtroom (see id. at 613), we agree with the People that the closing
of the courtroomin this case “was so inconsequential that it [was]
trivial” (id.), such that the court “did not violate defendant’s right
to a public trial” (People v Peterson, 81 Ny2d 824, 825).

At the start of jury selection, the court indicated to defendant
that his wife could be present in the courtroomas soon as a
prospective juror was excused. Jury selection then began with the
court’s introductory remarks and precharge. As noted by the majority,
the court asked the prospective jurors to approach the podi um one by
one to give their responses to the follow ng four questions: (1)
whet her they heard or read anythi ng about the case; (2) whether they
or a close friend or famly nmenber had been the victimof a crinme; (3)
whet her they or a close friend or famly nenber had been arrested or
charged with a crinme; and (4) whether they could be fair to both
sides, and if there was a conpelling reason they could not serve on
the jury. It does not appear that these brief conferences could be
heard by anyone in the courtroomother than the parties and the court.
During those conferences, two prospective jurors were excused upon
consent of both parties. At that point, according to the court’s
explicit instructions, defendant’s wife could have cone into the
courtroom the courtroomwas no |longer “closed.” Thus, unlike in
Martin, there was no “extensive questioning of prospective jurors”
whil e the courtroomwas closed (Martin, 16 NY3d at 613).

We disagree with the mpgjority that the courtroomremnai ned cl osed
until a court officer told defendant’s wife that she could reenter the
courtroom First, we note that there was no di scussion held on the
record between the court and defendant’s wife. As noted earlier, the
only remark by the court at the beginning of jury selection was that,
“as soon as we start excusing people, there is going to be room” to
whi ch defense counsel responded, “All right.” 1In support of his
notion to set aside the verdict, defendant submtted an affidavit of
his wife setting forth her recollection of a conversation with the
court and the circunstances that occurred thereafter. During ora
argunent of the notion, the court reiterated its recollection that it
told defense counsel that defendant’s wife could come back in the
courtroom as soon as a juror was excused, and the prosecutor noted
that no one knew at what point defendant’s wife actually returned to
t he courtroom

In any event, we disagree with the majority that, under the
circunstances of this case, the burden was on the court to reopen the
courtroom In our view, once the two prospective jurors were excused
after the conferences at the podium defendant shoul d have either
requested a brief recess to allow his wife to reenter the courtroom
or objected to the continued closing of the courtroom Defendant did
nei ther, and we therefore conclude that reversal based on the cl osed
courtroomis not required. W note, however, that we agree with the
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majority that defendant’s statutory speedy trial rights were not
violated, and thus that reversal on that ground also is not required.

Entered: July 6, 2012 Frances E. Cafarell
Clerk of the Court
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Appeal from an order of the Suprenme Court, Erie County (Joseph R
G ownia, J.), entered February 10, 2011 in a declaratory judgment
action. The order, anong other things, denied the notion of defendant
Stella Maris I nsurance Conpany, Ltd. to dism ss the conplaint for |ack
of personal jurisdiction.

It is hereby ORDERED that the order so appealed fromis affirned
wi t hout costs.

Menorandum As limted by its brief, defendant-appellant, Stella
Maris I nsurance Conpany, Ltd. (SM), appeals froman order denying its
notion pursuant to CPLR 3211 (a) (8) seeking to dism ss the conpl aint
in this declaratory judgnment action on the ground that New York | acks
personal jurisdiction over it. SM is a single-parent captive
i nsurance conpany doi ng business in the Cayman Islands. |Its sole
sharehol der, Catholic Health East (CHE), a not-for-profit Pennsylvania
corporation that is authorized to do business in New York, has a joint
operating agreement with Catholic Health System which is the sole
menber of Sisters of Charity Hospital (Sisters Hospital) in Buffalo.
CHE and its affiliates, including Catholic Health System and, in turn,
Sisters Hospital, are named as “covered persons” in the professiona
l[iability policy issued by SM to CHE. In the underlying nedica
mal practice action, defendant N cholas Serio alleges nedical
mal practice by, inter alia, plaintiff in connection with the birth of
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hi s daughter at Sisters Hospital. Plaintiff comrenced this action
seeking a declaration that SM is obligated to i ndemmify himin
connection wth the underlying nmedical mal practice action, but the
sol e issue before us is whether Suprenme Court properly denied SM’s
notion to dismss the conplaint for |ack of personal jurisdiction.

CPLR 302 (a) provides in relevant part that “a court may exercise
personal jurisdiction over any non-domiciliary . . . who in person or
through an agent: (1) transacts any business within the state or
contracts anywhere to supply goods or services in the state” (enphasis
added). “Wiile the ultimate burden of proof rests with the party
asserting jurisdiction, . . . in opposition to a notion to disniss
pursuant to CPLR 3211 (a) (8), [plaintiff] need only nake a prinma
faci e show ng that the defendant [, here, SM,] was subject to the
personal jurisdiction of the Suprenme Court” (Cornely v Dynam c HVAC
Supply, LLC, 44 AD3d 986, 986). W conclude that plaintiff sustained
t hat burden here, and we therefore affirm

As a prelimnary matter, we agree with SM that plaintiff failed

to make a prim facie showing that SM transacts business within New
York State. Insurance Law 8§ 1101 (b) (1) governs acts in this state
that constitute “doing an insurance business” for purposes of |ong-arm
jurisdiction. The record establishes that SM and CHE negoti ated the
i nsurance contract in the Caynman Islands; that the policy was issued
in the Cayman |slands, where it was delivered to CHE; and that CHE
retains the policy in Pennsylvania (see 8§ 1101 [b] [1] [A]). Further,
CHE pays premiuns to SM; SM does not collect premuns fromCHE s New
York affiliates (see 8 1101 [b] [1] [C]). Thus, plaintiff failed to
present prima facie evidence that any of the enunerated activities
were conducted in this state, as required by Insurance Law § 1101 (b)
(1) (A) and (C) (cf. Caronia v Arerican Reliable Ins. Co., 999 F Supp
299, 303 [ED NY]). W note that, in any event, under the facts
presented here, Insurance Law § 1101 (b) (2), which enunerates
activities that “shall not constitute doing an insurance business in
this state,” would apply inasnmuch as the policy was “negoti at ed,
i ssued and delivered without this state in a jurisdiction in which
[SM] is authorized to do an insurance business,” i.e., the Caynman
I slands (8 1101 [b] [2] [E]). W therefore conclude that plaintiff
failed to nake a prima facie show ng that SM transacts business in
New York State (see CPLR 302 [a] [1]).

W neverthel ess conclude that plaintiff nmade a prim facie
showi ng that SM contracted in the Caynan |Islands to provide services
in New York (see CPLR 302 [a] [1]), and thus that the exercise of
long-armjurisdiction is appropriate (see Insurance Co. of NN Am v
Pyram d Ins. Co. of Bernuda Ltd., 1994 W. 88754, *2 [SD NY]; see
generally Armada Supply Inc. v Wight, 858 F2d 842, 849 [2d Cr 1988];
Twin City Fire Ins. Co. v Harel Ins. Co. Ltd., 2011 W 3480948, *2 [SD
NY]; Caronia, 999 F Supp at 300-301). Although, by its nature, a
si ngl e-parent captive insurance conpany insures only its parent and,

i ndeed, CHE is naned as the insured in the policy, here, the policy
itself states that the “persons insured” are the covered persons,
i.e., CHE and its naned affiliates, which include Catholic Health
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System the sole nmenber of Sisters Hospital, as well as the enpl oyees
and contract physicians of the covered persons (see generally Hudson
Ins. Co. v Oppenheim 35 AD3d 168). Further, plaintiff provided the
deposition testinony of CHE s vice-president who al so serves as SM’s
presi dent and CEOQ, who testified that the |ist of physicians who
contract with Sisters Hospital is provided to SM’s broker and
actuary, and that SM issues a certificate of insurance to himfor CHE
and Catholic Health System W therefore conclude that plaintiff nade
a prima facie showing that SM contracted with CHE to insure
professional liability risks in New York, and thus that it is subject
to the exercise of long-armjurisdiction (see Armada Supply Inc., 858
F2d at 849; see generally Hudson Ins. Co., 35 AD3d at 168).

We further conclude that “the exercise of jurisdiction conports
wi th due process” (LaMarca v Pak-Mr Mg. Co., 95 Ny2d 210, 214; see
Andrew Greenburg, Inc. v Sirtech Can., Ltd., 79 AD3d 1419, 1420),
i.e., that SM has the requisite m nimumcontacts with New York (see
LaMarca, 95 Ny2d at 216), and that the “prospect of defending [this
action] . . . conport[s] with traditional notions of fair play and
substantial justice” (id. at 217 [internal quotation marks omtted]).
Al though SM itself has no direct contacts with New York, we concl ude
that, based on its policy |anguage that the contract physicians of
Sisters Hospital, a “covered person,” are “insured,” the m ninmm
contacts requi renent has been net (see generally Hudson Ins. Co., 35
AD3d at 168-169). W further conclude that permtting the action to
proceed in New York conports with notions of fair play and substantia
justice inasnmuch as the remaini ng defendants, as well as plaintiff,
either are residents of New York or are authorized to do business in
New York, and the alleged basis for liability occurred in New York
(see generally Armada Supply Inc., 858 F2d at 849). Furthernore, we
note that, in connection with a declaratory judgnment action that SM
commenced against plaintiff in Federal District Court in Pennsylvania,
SM requested as alternative relief that the matter be transferred to
Federal District Court in New York.

Finally, we agree with SM that plaintiff failed to make a prinma
facie show ng that jurisdiction exists on the alternative theories
that it is a “nmere departnment” of CHE, or that CHE is SM’'s agent, and
thus that CHE' s actions may be attributed to SM. Although CHE is the
sol e sharehol der of SM, and the two corporations share certain
executive personnel and one board nenber, those are “factors [that]
are intrinsic to the parent-subsidiary rel ationship and, by
t hensel ves, [are] not determ native” (Porter v LSB Indus., 192 AD2d
205, 214). Here, the record establishes that SM and CHE nai ntain
corporate formalities inasmuch as the policy was negoti ated between
CHE and t he managenent conpany with which SM contracts to run its day
to day operations; that CHE does not have access to SM’'s bank
accounts; that there is no comm ngling of funds or investnents; and
that SM’s board, although appointed by CHE, owes a fiduciary duty to
SM. W therefore conclude that plaintiff has failed to make a prinma
facie showing that CHE's “control over [SM’'s] activities ‘[are] so
conplete that [SM] is, in fact, nmerely a departnent of [CHE]' " (id.
at 213). Further, we reject plaintiff’s contention that CHE, the
parent corporation, acted as an agent of its wholly owned subsidiary
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SM with respect to doing business in New York in connection with
Catholic Health System and Sisters Hospital (see generally Frunmer v
Hlton Hotels Intl., 19 Ny2d 533, 537-538, rearg denied 20 NY2d 758,
remttitur amended 20 Ny2d 737, 759, cert denied 389 US 923; Jazini v
Ni ssan Motor Co., Ltd., 148 F3d 181, 184-185).

Al l concur except PErRaDOTTO, J., who concurs in the result in the
foll owi ng Menorandum | respectfully concur in the result reached by
the majority, namely, the affirmance of the order denying the notion
of defendant-appellant, Stella Maris |Insurance Conpany, Ltd. (SM), to
di sm ss the conplaint on the ground that New York | acks persona
jurisdiction over it. | agree with the majority that plaintiff nmade a
prima facie showing that SM contracted in the Cayman |Islands to
provi de services in New York State within the nmeaning of CPLR 302 (a)
(1), and thus that the exercise of long-armjurisdiction is
appropriate. | wite separately, however, because | further concl ude
that plaintiff also nmade a prima facie showi ng that SM transacts
busi ness within New York pursuant to CPLR 302 (a) (1) and Insurance
Law 8§ 1101 (b) (1).

As set forth by the magjority, SM is a single-parent captive
i nsurance conpany domciled in the Cayman Islands. SM issued a
professional liability insurance policy to its sol e sharehol der,
Catholic Health East (CHE), a not-for-profit Pennsyl vania corporation
authorized to do business in New York. CHE has a joint operating
agreement wth Catholic Health System which is the sole nenber of
Sisters of Charity Hospital (Sisters Hospital) in Buffalo. Both
Catholic Health System and Sisters Hospital are “covered persons”
under the SM policy issued to CHE. Plaintiff conmenced this action
seeking a declaration that SM is obligated to i ndemify himin
connection wth the underlying nmedical mal practice action. The
underlying action arises fromplaintiff’s provision of obstetrical
services at Sisters Hospital. As noted by the najority, the sole
i ssue before us is whether Suprenme Court properly denied SM’s notion
to dismss the conplaint for |ack of personal jurisdiction.

Al though it is well established that “the burden of proving
jurisdiction is on the party asserting it” (Roldan v Dexter Fol der
Co., 178 AD2d 589, 590), a plaintiff opposing a pre-answer notion to
di sm ss pursuant to CPLR 3211 (a) (8) for lack of jurisdiction “need
only nake a prima facie showi ng that personal jurisdiction exists”
(Opticare Acquisition Corp. v Castillo, 25 AD3d 238, 243). As
rel evant here, CPLR 302 (a) (1) provides that a New York court may
exerci se personal jurisdiction over a non-domiciliary who, in person
or through an agent, “transacts any business within the state.” Wth
respect to foreign insurance conpanies, Insurance Law § 1101 (b) (1)
expressly provides in pertinent part that “any of the follow ng acts
inthis state, effected by mail fromoutside this state or otherw se,

. . shall constitute doing business in the state wthin the nmeaning
of [ CPLR 302]: (A) nmking, or proposing to nmake, as insurer, any
i nsurance contract, including either issuance or delivery of a policy
or contract of insurance to a resident of this state or to any flrn1
associ ation, or corporation authorized to do business herein . .
[or] (O collecting any premium. . . for any policy or contract of
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Contrary to the conclusion of the majority, | conclude that SM
is subject to long-armjurisdiction pursuant to Insurance Law § 1101
(b) (1) (A because it “ma[d]e . . . an[] insurance contract” covering

a New York risk. Insurance Law 8 1101 (a) (1) broadly defines
“insurance contract” as “any agreenent or other transaction whereby
one party, the ‘insurer,’” is obligated to confer benefit of pecuniary
val ue upon another party, the ‘insured or ‘beneficiary,’ dependent
upon the happening of a fortuitous event in which the insured or
beneficiary has, or is expected to have at the tinme of such happeni ng,
a material interest which will be adversely affected by the happening
of such event.” Here, it is undisputed that Catholic Health System
and Sisters Hospital, as well as their New York enpl oyees, are
“covered persons” under the SM insurance policy and, thus, they are
i nsureds or beneficiaries within the nmeani ng of Insurance Law § 1101

(a) (1).

The majority concludes that Insurance Law 8§ 1101 (b) (1) (A is
i nappl i cabl e under the circunstances of this case because the record
establishes that the SM policy was negotiated and delivered to CHE in
t he Cayman |slands and was thereafter retained in Pennsylvani a.
di sagree. There is no question that, had SM nuiled the insurance
policy to Catholic Health Systemor Sisters Hospital in New York or to
CHE, which is authorized to do business in New York, section 1101 (b)
(1) (A would apply. The statutory |anguage does not, however, limt
its application to policies physically delivered into New York. The
statute provides that “any of the following acts in this state,

effected by mail fromoutside this state or otherwise . . . shal
constitute doing business in the state” for purposes of |ong-arm
jurisdiction, including “making . . . any insurance contract” (8§ 1101

[b] [1] [A] [enphases added]). In ny view, the “or otherw se”
| anguage broadens the statute’s applicability to any manner of making
a contract in this state, not sinply to “mail order” insurance

arrangenents. Inasmuch as one of the primary purposes of |nsurance
Law 8§ 1101 is to protect New York insureds fromforeign insurance
conpani es not licensed in New York, | conclude that the statute can

reasonably be interpreted as “any of the following acts in this state,
effected by mail fromoutside this state or [in any other manner from
outside this state]” (8 1101 [b] [1] [enphasis added]). Thus, where
an i nsurance conpany nmakes an i nsurance contract covering a New York
risk, the applicability of Insurance Law 8§ 1101 should not turn on
whet her the insurance conpany nmails the contract to the insured in New
York or delivers the contract to the New York insured in sone other

manner. Here, SM issued a policy covering a New York risk, i.e.
mal practice clains stenm ng fromnedical incidents at Sisters Hospital
and ot her New York health care facilities. It is therefore, in ny

view, subject to jurisdiction pursuant to Insurance Law 8§ 1101 (b) (1)

(A).

The fact that CHE retained the policy in Pennsylvania and did not
send a copy of the policy to the covered persons in New York shoul d
not alter the jurisdictional analysis. “lIt has |ong been recognized
that, ‘[I]t is the intention of the parties and not the nanua
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possession of a policy which determ nes whether there has been a
delivery thereof. There nust be an intention to part with the contro
of the instrunment and to place it in the power of the insured or sone

person acting for [it]. Mnual delivery to the insured in person is
not necessary’ " (Ecstasy Linousine Inc. v Lancer Ins., 8 Msc 3d
1025[ A], 2005 NY Slip Op 51285[U], *4-5). “Delivery . . . primrily

concerns an insurer’s intent; if an insurer has put the policy outside
of its legal control, even if not outside its actual possession,
delivery has occurred” (6 Thomas, New Appl eman on | nsurance Law
Library Edition 8 61.04 [7] [a], at 61-59 [2011]). Here, it is

undi sputed that the SM policy covers Sisters Hospital and its

enpl oyees in New York and, in ny view, once SM turned the policy over
to CHE, the policy was no longer within SM’s |egal control (see
generally Wanshura v State FarmLife Ins. Co., 275 NWd 559, 564
[Mnn]).

Unlike the majority, | further conclude that SM coll ected
prem unms from Catholic Health System and/or Sisters Hospital in New
York within the meaning of Insurance Law 8§ 1101 (b) (1) (C. The
record establishes that CHE coll ected funds fromthe “covered

persons,” including Catholic Health System and Sisters Hospital, to
pay the prem uns due to SM under the policy. Catholic Health System
received a bill for prem uns due under the policy and remtted paynent

to CHE. CHE then paid SM for the prem uns owed under the policy.

Al though it appears that CHE coll ected prem uns on behalf of SM, that
arrangenent does not alter the fact that prem uns collected from
Catholic Health System and Sisters Hospital were paid to SM for the
policy. Mreover, the terns of the policy specifically provide that
SM has the right to assess additional prem uns against all “covered
persons,” thereby including Catholic Health System and Sisters
Hospital, and SM directly issued certificates of insurance to
Catholic Health System | thus conclude that plaintiff nade a prim
facie showng that SM “collect[ed] a[] premum. . . or other
consideration [fromthe New York entities] for [the] policy or
contract of insurance” issued to CHE (& 1101 [b] [1] [Q).

| disagree with the majority’s alternative concl usion that
| nsurance Law 8 1101 (b) (2), the statutory exception to Insurance Law
8 1101 (b) (1), applies to this case. Insurance Law § 1101 (b) (2)
(E) provides that, “[n]otw thstanding the foregoing, the follow ng
acts or transactions, if effected by mail fromoutside this state by
an unaut horized foreign or alien insurer duly licensed to transact the
busi ness of insurance in and by the laws of its domcile, shall not
constitute doing an insurance business in this state, but section |
1213] of this chapter shall neverthel ess be applicable to such
insurers: . . . (E) transactions with respect to policies of
i nsurance on risks located or resident wwthin or without this state .

, Which poI|C|es are principally negotlated i ssued and delivered
mnthout this state in a jurisdiction in which the insurer is
authorized to do an insurance business” (enphasis added). |nsurance
Law 8§ 1213, entitled “Service of process on superintendent as attorney
for unauthorized insurers,” provides that its purpose is “to subject
certain insurers to the jurisdiction of the courts of this state in
suits by or on behalf of insureds or beneficiaries under certain
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i nsurance contracts. The legislature declares that it is a subject of
concern that many residents of this state hold policies of insurance

i ssued or delivered in this state by insurers while not authorized to
do business in this state, thus presenting to such residents the often
i nsuper abl e obstacle of resorting to distant foruns for the purpose of
asserting legal rights under such policies. In furtherance of such
state interest, the legislature herein provides a nethod of
substituted service of process upon such insurers and declares that in
so doing it exercises its power to protect its residents and to
define, for the purpose of this section, what constitutes doing
business in this state” (8§ 1213 [a]).

The statute goes on to provide that “[a]Jny of the follow ng acts
inthis state, effected by mail or otherw se, by an unauthori zed

foreign or alien insurer . . . is equivalent to and constitutes its
appoi ntment of the superintendent . . . to be its true and | awf ul
attorney upon whom may be served all |awful process in any proceeding

instituted by or on behalf of an insured or beneficiary arising out of
any such contract of insurance, and shall signify its agreenent that
such service of process is of the sane legal force and validity as
personal service of process in this state upon such insurer” (8 1213
[b] [1] [enphasis added]). The acts include, in |anguage closely
mrroring Insurance Law 8§ 1101 (b) (1), “the issuance or delivery of
contracts of insurance to residents of this state or to corporations
authorized to do business therein,” “the collection of prem uns,
menber ship fees, assessnments or other considerations for such
contracts,” or “any other transaction of business” (8 1213 [b] [1]

[Al. [4, [DO).

As an initial matter, | question whether the exception set forth
in Insurance Law 8 1101 (b) (2) is even triggered inasnmuch as it is
limted by its terns to acts or transactions “effected by mail from
outside this state,” which did not occur here. |In any event, |
conclude that the exception applies only to shield foreign insurance
conpanies fromthe licensing requirenents set forth in Insurance Law 8§
1102, and does not limt the exercise of long-armjurisdiction
pursuant to CPLR 302. That conclusion is supported by the difference
in the neani ng and usage of the phrases “doing business in the state”
and “doing an insurance business in this state” (see e.g. |Insurance
Law 8§ 1101 [b] [1]; 8 1102 [a]; 8 1213 [a]). As used in the Insurance
Law, the phrase “doing business in the state” relates to the predicate
for the exercise of long-armjurisdiction pursuant to CPLR 302 (a) (1)
(see Insurance Law 8§ 1101 [b] [1] [“(A)ny of the follow ng acts in
this state . . . shall constitute doing an insurance business in this
state and shall constitute doing business in the state within the
meani ng of (CPLR 302)” (enphasis added)]; Insurance Law § 1213 [ a]

[ defining “what constitutes doing business in this state” for the

pur pose of “subject(ing) certain insurers to the jurisdiction of the
courts of this state” (enphasis added)]; see generally CPLR 302 [a]

[1] [court may exercise personal jurisdiction over any non-domiciliary
who “transacts any business within the state”]). By contrast, “doing
an insurance business” refers to state licensing requirenents (see

| nsurance Law 8 1102 [a] [“No person, firm association, corporation
or joint-stock conpany shall do an insurance business in this state
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unl ess authorized by a license in force pursuant to the provisions of
this chapter” (enphasis added)]). | thus conclude that the exception
set forth in Insurance Law § 1101 (b) (2) (E), which provides that
certain acts “shall not constitute doing an insurance business” does
not exenpt SM from personal jurisdiction (enphasis added). Any other
interpretation of the statute would render meani ngl ess the | anguage in
t he exception that “section [1213] of this chapter shall neverthel ess

be applicable to such insurers,” i.e., unauthorized foreign insurers
licensed to transact insurance business in their place of domcile (8
1101 [b] [2]). In my view, the quoted | anguage neans that, even

t hough foreign insurers transacting business in New York may be exenpt
fromthe licensing requirenments of New York Law, they are neverthel ess
subject to jurisdiction in New York courts. Indeed, the |anguage in

| nsurance Law 8 1213 is the equival ent of consent to persona
jurisdiction.

In sum | conclude that plaintiff nmade a prinma facie show ng not
only that SM contracted in the Cayman |slands to provide services in
New York State within the neaning of CPLR 302 (a) (1), but also that
it transacted business in this state pursuant to CPLR 302 (a) (1) and
| nsurance Law 8§ 1101 (b) (1).

Finally, contrary to the conclusion of the mgjority, | concl ude
that plaintiff nade a prima facie show ng that jurisdiction exists on
the alternative theories that SM is a “nere departnent” of CHE, or
that CHE is SM’s agent, and thus that CHE's actions may be attri buted
to SM (see generally Porter v LSB Indus., 192 AD2d 205, 212-213;
Turbon Intl., Inc. v Hew ett-Packard Co., 769 F Supp 2d 259, 260-261).
As noted by the majority, CHE is the sol e sharehol der of SM, and the
two corporations share certain executive personnel as well as one
board nmenber. Furthernore, the record establishes that SM’'s sole
function is to provide insurance to CHE and its affiliates, that SM
is financially dependent on premuns paid by CHE and its affiliates,
and that CHE controls many of the insurance-related activities of SM
(see generally Delagi v Vol kswagenwerk AG of Wl fsburg, Germany, 29
NY2d 426, 431-432, rearg denied 30 Ny2d 694; Vol kswagenwer k
Akti engesel |l schaft v Beech Aircraft Corp., 751 F2d 117, 120-122;
National Union Fire Ins. Co. of Pittsburgh v Ideal Mut. Ins. Co., 122
AD2d 630, 631-633; Dorfrman v Marriott Intl. Hotels, Inc., 2002 W
14363, *7-8). Anmong other things, plaintiff submtted evidence that
CHE and/or its agents: (1) drafted the insurance policy at issue and
reviewed the policy; (2) determ ned the risks to be covered; (3)

collected premuns fromits affiliates for the professional liability
coverage; (4) provided Catholic Health System and/or Sisters Hospital
with any information regarding the professional liability coverage;

(5) established the policy for making clains; and (6) received al
notices of clains under the policy. Thus, given the foregoing
interrel ationship between SM and CHE, | further conclude that there
is at least an issue of fact whether SM is subject to | ong-arm
jurisdiction pursuant to an agency or “nere departnent” theory.

Entered: July 6, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgment of the Suprenme Court, Erie County (M
WlliamBoller, A J.), rendered May 23, 2008. The judgnent convicted
def endant, upon a jury verdict, of robbery in the first degree (two
counts), attenpted nurder in the first degree (three counts), assault
in the first degree and crim nal possession of a weapon in the second
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
followwng a jury trial of, inter alia, two counts of robbery in the
first degree (Penal Law 8 160.15 [1], [2]) and three counts of
attenpted nurder in the first degree (88 110.00, 125.27 [1] [a] [vii];
[b]). We reject defendant’s contention that Suprene Court erred in
refusing to suppress tangi bl e evidence seized fromhis resi dence and
any statenments that he allegedly nmade during the search of that
residence as the fruit of an unlawful search. In seeking suppression,
def endant contended that police officers “illegally and inproperly
bypassed the requirenent of obtaining a valid search warrant by
maski ng the visit of the defendant’s residence and search of his room
as a parole visit.” W conclude, however, that the search was
“rationally and reasonably related to the performance of [the parole
officer’s] duty as a parole officer” (People v Huntley, 43 Ny2d 175,
179; see People v Nappi, 83 AD3d 1592, 1593-1594, |v denied 17 Ny3d
820; People v Van Buren, 198 AD2d 533, 534, |v denied 83 Ny2d 811).

Wil e investigating the robbery, police officers began to suspect
t hat defendant, a parolee, was involved. At approximately 11:00 p. m
on the night of the robbery, the police officers contacted the parole
of ficer whose duty it was to | ocate parolees, in order to obtain
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defendant’ s nost recent address. The police officers did not inform
the parole officer of their reason for needing that informtion.

After obtaining the requested information for the police officers, the
parole officer inforned the police officers that he was going to go to
the residence “to verify if [defendant] was honme” because def endant
had a curfew of 10:00 p.m Inasnuch as it was the policy of the

Di vision of Parole to have at |east two officers present for any hone
visit made after 10:00 p.m, the parole officer asked the police
officers if they woul d acconpany him W thus conclude that the
parole officer was “pursuing parole-related objectives” in going to
def endant’ s resi dence (People v Peterson, 6 AD3d 363, 364, |v denied 3
NY3d 710; see People v Vann, 92 AD3d 702, 702-703, |v denied ___ NY3d
[ May 4, 2012]; People v Felder, 272 AD2d 884, |v denied 95 Ny2d
905; People v Smth, 234 AD2d 1002, |v denied 89 Ny2d 988; cf. People
v Mackie, 77 AD2d 778, 779).

When the parole officer and police officers arrived at
defendant’ s residence, they were inforned by a wonan who identified
hersel f as defendant’s aunt that defendant was not hone. At that
point it was apparent that defendant was in violation of his parole,
and “the parole officer’s conduct in searching the [residence] for a
possi bl e expl anati on of [defendant’s] otherw se unexplained failure to
[ be present] was perm ssible” (Huntley, 43 Ny2d at 182). While the
parol e officer and police officers were present at the residence, a
person who identified hinmself as defendant tel ephoned the residence
and was overheard nmaking certain statenents. |Inasnuch as the search
of the residence was lawful, there is no basis to suppress those
st at enent s.

We agree with defendant, however, that the court erred in
admtting in evidence an inoperabl e handgun that was found during that
search. It is undisputed that the gun, which was seized fromthe
living room couch upon which defendant slept, was not the sanme gun
that was used in the robbery. Although we concluded herein that the
tangi bl e evi dence seized from defendant’s residence, which evidence
i ncl uded the gun, was not subject to suppression as the fruit of an
unl awf ul search, we neverthel ess conclude that the gun was not
adm ssi bl e under any Ml i neux exception. Wile the People contend
that the gun was adm ssible to explain the statenents nade by
def endant on the phone to his aunt, we reject that contention and
conclude that the gun could not “logically be linked to [any] specific
material issue in the case” (People v Hudy, 73 Ny2d 40, 54). W thus
conclude that the probative force of that evidence did not outweigh
its potential for prejudice (see People v Pittman, 49 AD3d 1166, 1167;
People v Carter, 31 AD3d 1167, 1168; see generally People v
Ventimglia, 52 Ny2d 350, 359-360). W conclude, however, that the
error is harmess. The evidence of defendant’s guilt is overwhel m ng,
and “there [is] no significant probability that the jury woul d have
acquitted [defendant] had the proscribed evidence not been introduced”
(People v Kello, 96 Ny2d 740, 744; see People v Arafet, 13 NY3d 460,
466- 467; see generally People v Crimmns, 36 Ny2d 230, 241-242).

Def endant was positively identified by an eyewi tness to the incident.
Def endant and the eyew t ness were acquai ntances, and the eyew t ness
had conversed with defendant outside the conveni ence store just
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m nut es before the robbery. Although the eyewi tness was an “[e]x
crack head” who had a crimnal history, his version of events was
corroborated by the surveillance video fromthe conveni ence store
where the robbery occurred, and by three enployees of the store and a
security guard from a nei ghboring business. In addition, defendant
made nunerous incrimnating statements when he was ultimtely
arrested, one of which included details about the crinme that only the
perpetrator or an eyewitness to the crinme could have known. W
further conclude that, based on the nature of the crinmes and
defendant’s crimnal history, the sentence is not unduly harsh or
severe.

Def endant further contends in his pro se supplenental brief that
the court erred in denying his CPL 330.30 notion to set aside the
verdict. W reject that contention. Defendant based his notion in
part on the fact that the court inproperly permtted the jury to view
a CPL 710. 30 docunent that had not been admtted in evidence. After
| earning of the error, the court alerted defense counsel to the issue,
noting that “no harm had resulted fromthe error because the contents
of the docunment were duplicative of testinmony offered during the
course of the trial. Defense counsel raised no objection to the
manner in which the court handled the error, and thus the court had no
authority to grant the notion to set aside the verdict based on a
contention raised for the first tine in the notion (see CPL 330. 30
[1]; People v Benton, 78 AD3d 1545, 1546, |v denied 16 NY3d 828; see
generally People v Carter, 63 NY2d 530, 536). Finally, we reject
defendant’ s contention that the court should have granted his CPL
330.30 notion insofar as it alleged that defense counsel was
ineffective for failing to seek a mstrial based on the error relating

to the CPL 710. 30 docunent. “It is well settled that defense counse
cannot be deened ineffective for failing to ‘nmake a notion or argunent
that has little or no chance of success’ ” (People v Noguel, 93 AD3d

1319, 1320, quoting People v Stultz, 2 Ny3d 277, 287, rearg denied 3
NY3d 702). W agree with the court that the jury’ s inadvertent
view ng of the CPL 710.30 docunent was harm ess inasnmuch as it was
duplicative of testinony admtted at trial and that, in any event,
defendant failed to denonstrate the absence of strategic reasons for
defense counsel’s failure to nove for a mstrial (see People v Denis,
91 AD3d 1301, 1302).

Entered: July 6, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal froma judgnent of the Monroe County Court (John R
Schwartz, A. J.), rendered Decenber 9, 2008. The judgnent convicted
def endant, upon a jury verdict, of nurder in the second degree and
robbery in the first degree (two counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
af firmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of murder in the second degree (Penal Law
§ 125.25 [3] [felony nurder]) and two counts of robbery in the first
degree (8 160.15 [1], [2]). Defendant contends that the evidence is
legally insufficient to establish an essential elenent of the robbery
counts, i.e., that he or one of his acconplices stole property, and
thus it is legally insufficient with respect to those counts. He
further contends that the felony nurder conviction nust also be
reversed due to the legal insufficiency of the evidence wth respect
to the robbery counts. W reject those contentions.

“A person is guilty of robbery in the first degree when he
forcibly steals property and when, in the course of the conm ssion of
the crime or of immediate flight therefrom he or another partici pant

inthe crime . . . [c]auses serious physical injury to any person who
is not a participant in the crinme; or . . . [i]s arned with a deadly
weapon” (Penal Law § 160.15 [1], [2]). Insofar as rel evant here,
felony nmurder is conmtted when defendant, “[a]cting either alone or
with one or nore other persons, . . . commts or attenpts to commt
robbery . . . , and, in the course of and in furtherance of such crine

or of imediate flight therefrom he, or another participant, if there
be any, causes the death of a person other than one of the
participants” (8 125.25 [3]). Contrary to defendant’s contentions,
the evidence is legally sufficient to support the conviction of
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robbery and nurder.

“I't is well settled that, even in circunstantial evidence cases,
the standard for appellate review of |egal sufficiency issues is
‘“whet her any valid line of reasoning and permni ssible inferences could
| ead a rational person to the conclusion reached by the [factfinder]
on the basis of the evidence at trial, viewed in the |ight nost
favorable to the People’ ” (People v H nes, 97 Ny2d 56, 62, rearg
deni ed 97 Ny2d 678). Here, we conclude that the evidence at trial
could |l ead a rational person to the conclusion reached by the jury
(see People v Hernandez, 79 AD3d 1683, 1683, |v denied 16 NY3d 895;
see generally People v Bl eakl ey, 69 Ny2d 490, 495). Several
eyew t nesses testified that they heard the gunshots that killed the
victi mand observed a vehicle, which they described, drive away from
the scene. O her wtnesses identified defendant as the operator of
that vehicle, the vehicle was found near his sister’s apartnent, and
defendant’s sister testified that he appeared di shevel ed when he
arrived at her apartnment shortly after the tine at which the shooting
occurred. An eyewitness to the shooting testified that the shooter
bent over the victiminmediately after the shooting, and severa
wi tnesses testified that the shooter then left in the vehicle with
defendant. In addition, the victimis girlfriend testified that,
approximately 30 m nutes before the shooting, she placed $40,000 in
cash in a plastic grocery bag, used a distinctive double knot to cl ose
the bag, and then gave it to the victimto buy drugs. At the police
station a few days after the shooting, the victimis girlfriend
identified a bag as the one that held the cash, and police officers
testified that they recovered it fromunder the driver’s arnrest of
t he vehicle that defendant drove fromthe scene. The victims
girlfriend indicated that the bag still had the sane distinctive
doubl e knot at the top, although the bottom had been torn open and the
bag was enpty. Photographs of the bag, which were received in
evi dence, depict the bag’ s distinctive double knot and torn bottom

It has long been the law in New York that evidence establishing
that a defendant possessed a w apper or container that had held
property before it was stolen is sufficient to support a conviction
for stealing that property (see People v Sasso, 99 AD2d 558, 559;
Peopl e v Bl ock, 15 NYS 229, 230 [1st Dept 1891]; see also People v
Baskerville, 60 Ny2d 374, 379). Consequently, “[t]his evidence,
al t hough circunstantial, was nevertheless nore than sufficient to |ead
a reasonabl e person to conclude that defendant” or one of his
acconplices stole the cash fromthe victim (People v Radoncic, 239
AD2d 176, 179, |v denied 90 Ny2d 897). The evidence al so establishes
that the victimwas shot and killed while that cash was bei ng taken
fromhim thus providing legally sufficient evidence with respect to
the remai ning el enents of the charges of which defendant was
convi ct ed.

Viewi ng the evidence in light of the elenments of the crines as
charged to the jury (see People v Danielson, 9 NY3d 342, 349), we
rej ect defendant’s further contention that the verdict is contrary to
the wei ght of the evidence (see generally Bl eakley, 69 NY2d at 495).
Al t hough an acquittal would not have been unreasonable, it cannot be
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said that the jury failed to give the evidence the weight it should be
accorded (see generally Danielson, 9 NY3d at 348; Bl eakley, 69 NY2d at
495) .

Al'l concur except FaHEY and MeRTOCHE, JJ., who dissent and vote to
reverse in accordance with the followi ng Menorandum W respectfully
di ssent and woul d reverse the judgnent, dism ss the indictnent and
remt the matter to County Court for proceedi ngs pursuant to CPL
470.45. In our view, the evidence is legally insufficient to support
the conviction, and the verdict is against the weight of the evidence.

We first turn to the issue of legal sufficiency. “It is well
settled that, even in circunstantial evidence cases, the standard for
appel l ate review of legal sufficiency issues is whether any valid Iine
of reasoning and perm ssible inferences could | ead a rational person
to the conclusion reached by the [factfinder] on the basis of the
evidence at trial, viewed in the Iight nost favorable to the People”
(People v Wakfall, 87 AD3d 1353, 1353, |v denied 18 NY3d 862
[internal quotation marks omtted]). “[When the evidence is
circunstantial the jury[, as it was in this case,] should be
instructed in substance that it nust appear that the inference of
guilt is the only one that can fairly and reasonably be drawn fromthe
facts, and that the evidence excludes beyond a reasonabl e doubt every
reasonabl e hypot hesi s of innocence” (People v Sanchez, 61 NyY2d 1022,
1024; see People v Brown, 23 AD3d 1090, 1092-1093, |v denied 6 Ny3d
810). Inasmuch as “ ‘the robbery was the underlying felony for [the]
count of felony nmurder[, it] constituted a nmaterial elenent of that
of fense’ ” (People v Dennis, 91 AD3d 1277, 1280). “[T]he essenti al
el emrents of the underlying felony nust be proven beyond a reasonabl e
doubt in order for a conviction of felony nurder to be justified”
(People v Sinon, 119 AD2d 602, 603; see generally People v Hubbert,
212 AD2d 633, 634), which is consistent with the court’s jury charge
herein that “there nust be a robbery before [defendant] can be found
guilty [of murder].”

Here, the victimwas shot three times at close range in broad
daylight on a public street in Rochester. None of the seven
eyewi t nesses to the shooting saw the assailant or an acconplice of the
assail ant take anything fromthe victimat the tine of the shooting.
Eyewi t nesses did, however, see a Lincoln autonobile (hereafter
Li ncoln) driving away fromthe scene of the shooting, and that vehicle
was | ocated and secured by the police the next day. The interior of
the Lincoln was, as defense counsel aptly noted on summation, “in [a]
state of disarray” at that tinme, and in that vehicle the police
di scovered various grocery itens, including “one or two packages of
sausage biscuits,” an enpty Snapple bottle, and a nunber of lottery
tickets. Police also took fromthe Lincoln a plastic Tops supernarket
bag, the handl es of which were knotted and the bottom of which
appeared to have been “ripped out.” No fingerprints or bodily fluids
were found on the bag, nor was any hair. Mreover, defense counse
noted on sunmmation, w thout objection, that there are “thousands, tens
of thousands of Tops bags in [Rochester],” sone of which were even
carried by jurors during the trial.
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The victims girlfriend did not nention the supernmarket bag at
the inception of the police investigation, but disclosed its existence
when she net with the police at police headquarters the day after the
shooting. She was shown the supernmarket bag recovered fromthe
Li ncoln, and she stated that she believed that the bag was the sane
bag i n which she had placed $40,000 in cash that was wapped wth
“col orful rubber bands.” According to the victims girlfriend, the
cash had been tied with the rubber bands in preparation for the
victims anticipated purchase of drugs, shortly before his death. The
only uncommon characteristic of the supermarket bag is the manner in
which it was knotted, and the testinony of the victims girlfriend is
unclear as to the manner in which it was tied. W respectfully
di sagree with the mpjority’ s conclusion that the subject bag was
distinctively knotted. Moreover, we respectfully note that none of
the “col orful rubber bands” used to wap the cash that the majority
bel i eves to have been stolen fromthe victimwere found in the
Li ncol n.

“Under the facts elicited at the trial, there was no rationa
basi s upon which the jury could have found that there was a forcible
taki ng of property” (Sinon, 119 AD2d at 604). Inasnuch as the
supernar ket bag at issue is a conmon item “it cannot be reasonably
concl uded that the [supermarket bag found in the Lincoln] was the sane
[ bag] possessed by the victim[shortly before his death]” (id.). As
not ed herein, none of the seven eyew tnesses to the shooti ng—rany of
whom al so saw the assailant’s departure fromthe area of the
shooti ng—saw the taking of property fromthe victim Mreover, none
of those w tnesses saw anyone walk fromthe vicinity of the victins
body carrying anything other than a gun. Indeed, there was no
evi dence that anyone was seen |eaving the area of the victims body
with property belonging to the victim and we thus conclude that the
evidence is legally insufficient to establish that a robbery occurred
(see id. at 603-604; see generally People v Bass, 277 AD2d 488, 495,

I v denied 96 Ny2d 780). Consequently, we would reverse the judgnent
convi cting defendant of robbery as well as felony nmurder, which is
prem sed upon the conm ssion of the robbery, given the lack of legally
sufficient evidence of the underlying fel ony.

Even assum ng, arguendo, that the evidence is legally sufficient
to support the conviction, we further conclude that, view ng the
evidence in light of the elenments of the crinmes as charged to the jury
(see People v Danielson, 9 NY3d 342, 349), the verdict is against the
wei ght of the evidence for the reasons set forth above (see generally
Peopl e v Bl eakl ey, 69 Ny2d 490, 495; cf. Bass, 277 AD2d at 496-497).

Entered: July 6, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Suprenme Court, N agara County
(Richard C. Kloch, Sr., A J.), entered July 6, 2011 in a personal
injury action. The order denied the notion of defendants for sunmary
j udgnment di sm ssing the conplaint.

Now, upon the stipulation of discontinuance signed by the
attorneys for the parties on June 7 and 8, 2012 and filed in the
Ni agara County Clerk’s Ofice on June 25, 2012,

It is hereby ORDERED t hat said appeal is unaninmously dism ssed
W t hout costs upon stipul ation.

Entered: July 6, 2012 Frances E. Cafarell
Clerk of the Court
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Appeal from a judgnment of the Jefferson County Court (Kim H
Martusewi cz, J.), rendered March 7, 2011. The judgnment convicted
def endant, upon a jury verdict, of assault in the first degree,
crimnal possession of a weapon in the fourth degree and perjury in
the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of assault in the first degree (Penal Law 8§ 120.10
[1]), crimnal possession of a weapon in the fourth degree (8 265.01
[2]) and perjury in the first degree (8 210.15). By making only a
general notion for a trial order of dismssal, defendant failed to
preserve for our review his contention that the evidence is legally
insufficient to establish the el enent of serious physical injury with
respect to the assault count (see People v Gray, 86 Ny2d 10, 19).
Contrary to defendant’s further contention, viewi ng the evidence in
light of that elenment of assault as charged to the jury (see People v
Dani el son, 9 NY3d 342, 349), we conclude that the verdict is not
agai nst the weight of the evidence with respect to that el enment (see
general ly People v Bl eakley, 69 Ny2d 490, 495). W conclude that the
jury properly weighed the evidence in determ ning that defendant
inflicted serious physical injury when he stabbed the victim thereby
| acerating nmuscle tissue, puncturing the victims liver, and causing
per manent scarring (see People v Barnett, 16 AD3d 1128, 1129, |v
deni ed 4 Ny3d 883).

County Court properly exercised its discretion in denying
defendant’s request for assignment of new counsel (see generally
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People v Porto, 16 NY3d 93, 99-100). “[D]efendant’s disagreenents

wi th counsel over trial strategy did not establish the requisite good
cause for substitution of counsel” (People v Sal adeen, 12 AD3d 1179,
1180, Iv denied 4 NY3d 767), nor was substitution of counsel warranted
based on defendant’s apparent attenpt to create a conflict of interest
by comrencing an action in federal court against the Public Defender
(see People v Walton, 14 AD3d 419, 420, |v denied 5 NY3d 796; People v
Davi s, 226 AD2d 125, 126, |v denied 88 Ny2d 1020).

The record of the suppression hearing supports the determnmi nation
of the court that the police obtained defendant’s consent to enter his
resi dence (see People v N el sen, 89 AD3d 1041, 1042, |v denied 18 Ny3d
996), and properly seized a shotgun that was in plain viewin his
living room (see People v Brown, 96 Ny2d 80, 88-89). W agree with
def endant, however, that the record does not support the court’s
determ nation that the People net their burden of establishing that
def endant consented to the seizure of a bulletproof vest fromhis
resi dence (see People v McFarlane, 93 AD3d 467, 467-468).

Nevert hel ess, we conclude that the court’s error in refusing to
suppress the vest on that ground is harm ess beyond a reasonabl e doubt
(see generally People v Crimm ns, 36 Ny2d 230, 237).

W reject defendant’s contention that the court violated his
right to a public trial by conducting certain proceedi ngs in chanbers.
The record establishes that the proceedings at issue were distinct
fromtrial proceedings that nust be conducted in public (see People v
Aivero, 289 AD2d 1082, 1082, |v denied 98 Ny2d 639). Defendant
failed to preserve for our review his further contentions that the
prosecutor inproperly shifted the burden of proof during sumation
(see People v denn, 72 AD3d 1567, 1568, |v denied 15 NY3d 805), and
that the court inproperly relied on the presentence report in
determ ning the amount of restitution (see People v Roots, 48 AD3d
1031, 1032). W decline to exercise our power to review those
contentions as a matter of discretion in the interest of justice (see
CPL 470.15 [6] [a]). Further, absent any indication that the court
relied upon allegedly erroneous information in the presentence report
in inmposing the sentence, we decline to disturb the sentence based
upon the court’s failure to redact that information (see People v
Mol yneaux, 49 AD3d 1220, 1222, |v denied 10 NY3d 937). The sentence
is not unduly harsh or severe. W have considered the contentions
rai sed by defendant in his pro se supplenental brief and concl ude that
none warrants nodification or reversal of the judgnent.

Entered: July 6, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment of the Onondaga County Court (Anthony F.

Aloi, J.), rendered August 11, 2010. The judgnent convicted

def endant, upon a jury verdict, of course of sexual conduct against a
child in the first degree, course of sexual conduct against a child in
the second degree (two counts), predatory sexual assault against a
child, crimnal sexual act in the second degree (three counts), sexua
abuse in the second degree (two counts), sexual abuse in the third
degree (five counts) and endangering the welfare of a child.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously reversed as a matter of discretion in the interest of
justice and on the law, counts 3, 5, and 7 through 11 of the
indictnment are dismssed and a new trial is granted on counts 2, 6,
and 12 through 17.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of one count each of predatory sexual assault
against a child (Penal Law 8 130.96), course of sexual conduct agai nst
achildin the first degree (8 130.75 [1] [b]) and endangering the
wel fare of a child (8 260.10 [1]), two counts each of course of sexua
conduct against a child in the second degree (8§ 130.80 [1] [b]) and
sexual abuse in the second degree (8 130.60 [2]), three counts of
crimnal sexual act in the second degree (8§ 130.45 [1]), and five
counts of sexual abuse in the third degree (8 130.55). View ng the
evidence in light of the elenents of the crines as charged to the jury
(see People v Danielson, 9 NY3d 342, 349), we reject defendant’s
contention that the verdict is against the weight of the evidence (see
general ly People v Bl eakl ey, 69 Ny2d 490, 495). W agree with
def endant, however, that the cumul ative effect of evidentiary errors
made by County Court, coupled with prosecutorial m sconduct, deprived
himof his right to a fair trial (see generally People v Ballerstein,
52 AD3d 1192, 1192-1193). W note at the outset that, although
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defendant failed to preserve certain evidentiary errors and instances
of prosecutorial msconduct for our review (see CPL 470.05 [2]), we
exerci se our power to address themas a matter of discretion in the
interest of justice (see CPL 470.15 [6] [a]), in view of our

“ ‘overriding responsibility’ to ensure that ‘the cardinal right of a
defendant to a fair trial’ is respected in every instance” (People v
W asi uk, 32 AD3d 674, 675, |v dism ssed 7 NY3d 871, quoting People v
Crinmm ns, 36 Ny2d 230, 238).

The court erred in admitting testinony elicited by the prosecutor
establishing that Child Protective Services (CPS) “indicated” a
report, follow ng an investigation of the subject victims
al | egations, which denonstrated that CPS “found credible evidence that
there [was] sonme abuse or maltreatnent.” Such evidence “intruded upon
the function of the jury to determ ne whether to credit the victins
[al | egations]” (Ballerstein, 52 AD3d at 1193; see People v C accio, 47
NY2d 431, 439; People v Heil, 70 AD3d 1490, 1492). Further, we
conclude that the court erred in admtting the testinony of a police
detective to the effect that defendant never asked for details of the
al l egati ons against him That testinony, which was elicited by the
prosecutor, infringed upon defendant’s right to remain silent.

“ ‘Based on constitutional considerations, it has |ong been and
continues to be the lawin this State that a defendant’s silence
cannot be used by the People as a part of their direct case’ ” (People
v Maier, 77 AD3d 681, 683; see People v Wiitley, 78 AD3d 1084, 1085;
Peopl e v Chatman, 14 AD3d 620, 621; see generally People v Basora, 75
NY2d 992, 993-994; People v De George, 73 Ny2d 614, 618-619). Here,

t he evidence of defendant’s choice to remain silent on the specifics
of the allegations “created a prejudicial inference of consciousness
of guilt” (Wiitley, 78 AD3d at 1085). Further, the prosecutor’s
comment during summation that the presunption of innocence is a
“notion” was patently inproper (see People v Alfaro, 260 AD2d 495,
496; People v Bussey, 62 AD2d 200, 203-205).

Finally, the prosecutor’s statenent during her cross-exam nation
of the victims nother that she was not testifying honestly was
mani festly inproper (see People v Bailey, 58 NY2d 272, 277; People v
Russel |, 307 AD2d 385, 386). As the court recognized, the prosecutor
was not entitled to inpeach the credibility of the nother’s testinony
on a collateral issue (see People v Pavao, 59 NY2d 282, 288-289;
Peopl e v Jones, 190 AD2d 31, 34; see also People v MCright, 107 AD2d
766, 767). Although defendant therefore was entitled to “a strong
curative instruction” in order to dispel the prejudice occasioned by
the remark (People v Layton, 16 AD3d 978, 980, Iv denied 5 NY3d 765),
the court failed to give one. The clear inpropriety of the
prosecutor’s remark, in the absence of an appropriate curative
instruction, contributed to the cunul ative effect of evidentiary
errors and prosecutorial msconduct, which deprived defendant of his
right to a fair trial (see generally Ballerstein, 52 AD3d at 1192-
1193).

We further agree with defendant that several counts of the
i ndi ctment nust be dism ssed. Count three of the indictnment charges
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the sane crinme as count two, and thus count three should be dism ssed
as nultiplicitous (see People v Pruchnicki, 74 AD3d 1820, 1822, Iv
deni ed 15 Ny3d 855; People v Moffitt, 20 AD3d 687, 690-691, |v denied
5 NY3d 854). Those two counts charged defendant with course of sexua
conduct against a child in the second degree based upon acts occurring
bet ween Sept enber 2001 and June 2003. The People contend that the two
counts are not nultiplicitous inasnuch as the victimspent sumers
living away from defendant, creating an interruption of approximately
two nmonths that was sufficient to end one course of sexual conduct and
begin another. W reject that contention. A course of sexual conduct
conviction may rest on as few as two incidents of sexual conduct “over
a period of time not |less than three nonths in duration” (Penal Law 88
130.75 [1] [enphasis added]; 130.80). Gven that the statute thus
plainly contenplates the possibility of a single course of sexua
conduct with interruptions significantly |longer than two nonths, count
three nust be dism ssed (see Pruchnicki, 74 AD3d at 1822; Mffitt, 20
AD3d at 690-691).

Under the sane |ine of reasoning, count five of the indictnent
nmust be dism ssed as multiplicitous of count six because both counts
wer e based upon one course of conduct occurring between Septenber 2006
and June 2008 (see Pruchnicki, 74 AD3d at 1822; Mffitt, 20 AD3d at
690-691). Furthernore, we note that count five, which charges course
of sexual conduct against a child in the first degree, is a |esser
i ncl uded of fense of count six, which charges predatory sexual assault
against a child. Count five thus would be subject to dismssal on
that ground as well (see People v Beauharnois, 64 AD3d 996, 999-1001,
| v deni ed 13 Ny3d 834), although the issue is unpreserved for our
review (see CPL 470.05 [2]). W conclude that, although the
contentions regarding multiplicity are not preserved for our review
(see id.; People v Kobza, 66 AD3d 1387, 1388, |v denied 13 Ny3d 939),
our reviewis warranted in the interest of justice because defendant
recei ved consecutive sentences on all of the aforenentioned counts.
Nevert hel ess, we decline to exercise our power to review defendant’s
mul tiplicity contentions with respect to counts 12 through 16, which
are al so not preserved for our review

Def endant preserved for our review his challenge to the | ega
sufficiency of the evidence with respect to counts 7 through 11 of the
i ndi ctment, which charge three counts of crimnal sexual act in the
second degree and two counts of sexual abuse in the second degree. As
t he People correctly concede, the evidence adduced at trial is legally
insufficient to support the conviction with respect to the above
counts, which therefore nmust be dism ssed (see generally People v
Qoer |l ander, 60 AD3d 1288, 1289-1291). Finally, defendant’s
constitutional challenges are raised for the first tinme on appeal and
are therefore not preserved for our review (see People v Mles, 294
AD2d 930, 930-931, Iv denied 98 Ny2d 678; see generally People v
Baumann & Sons Buses, Inc., 6 Ny3d 404, 408, rearg denied 7 NY3d 742;
Peopl e v Peck, 31 AD3d 1216, 1216, |v denied 9 NY3d 992). In any
event, those challenges have no nerit.

In Iight of our determ nation, we do not address defendant’s
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remai ni ng contentions.

Entered: July 6, 2012 Frances E. Cafarell
Clerk of the Court
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Appeal from an order of the Suprene Court, Erie County (Tracey A
Banni ster, J.), entered August 30, 2010. The order, inter alia,
directed defendant to pay plaintiff’'s counsel fees.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the | aw by denying that part of plaintiff’s
noti on seeki ng counsel fees and vacating the award of counsel fees and
as nodified the order is affirmed w thout costs.

Menorandum I n appeal No. 1, defendant appeals froman order in
this post-matrinonial proceeding that, inter alia, directed himto pay
plaintiff’s counsel fees. Initially, we note that defendant’s

contentions regardi ng the anounts of maintenance and interest he was
required to repay to plaintiff are not properly before this Court
because Suprenme Court decided those issues in a prior order from which
def endant has not taken an appeal nor, in any event, is that order
included in the record on appeal (see CPLR 5501 [a]; Matter of

Wahl strom v Carl son, 55 AD3d 1399, 1400; Vigliotti v State of New
York, 24 AD3d 1217, 1218, |v denied 6 NY3d 819, 854). W agree with
def endant, however, that the court abused its discretion in granting
that part of plaintiff’s notion seeking an award of counsel fees (see
Carnicelli v Carnicelli, 300 AD2d 1093, 1094; see generally MOCracken
v McCracken, 12 AD3d 1201, 1201). While plaintiff asserted in support
of her notion that she incurred counsel fees solely because of
defendant’s failure to disclose his renmarriage, the record establishes
t hat, even had he disclosed that information, the contested issues
regardi ng mai nt enance woul d have nevertheless required litigation.
Moreover, the record is silent regarding the court’s rationale for
awardi ng plaintiff counsel fees, and “thus we are unable to determ ne
whet her the court considered ‘appropriate factors’ in granting” that
part of plaintiff’s notion (Carnicelli, 300 AD2d at 1094; see
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generally Vicinanzo v Vicinanzo, 193 AD2d 962, 966). W concl ude on
the record before us that the award is not appropriate, and we
therefore nodify the order in appeal No. 1 by denying that part of
plaintiff’s notion seeking counsel fees and vacating the award of
counsel fees.

Wth respect to appeal No. 2, we note that defendant appeals from
an anended donestic relations order (DRO and that no appeal as of
right lies froma DRO (see Cuda v Cuda [appeal No. 2], 19 AD3d 1114,
1114). Wiile we may treat the notice of appeal in appeal No. 2 as an
application for |eave to appeal (see id.), we see no need to do so in
[ight of our determ nation in appeal No. 1.

Entered: July 6, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal from an amended order of the Suprene Court, Erie County
(Tracey A Bannister, J.), entered May 2, 2011. The anended order
di stributed the vested retirenment benefits of plaintiff.

It is hereby ORDERED t hat said appeal is unaninmously disn ssed
wi t hout costs.

Same Menorandum as in Andress v Andress ([appeal No. 1] _ AD3d
_ [Jduly 6, 2012]).

Entered: July 6, 2012 Frances E. Cafarell
Clerk of the Court
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Appeal from an order of the Suprenme Court, Erie County (Patrick
H NeMyer, J.), entered March 7, 2011 in a proceedi ng pursuant to
CPLR article 75. The order, anong other things, granted the petition
to vacate an arbitration award.

It is hereby ORDERED that the order so appealed fromis reversed
on the law wi thout costs, the petition is denied, the cross notion is
granted and the arbitration award is confirned.

Menorandum  Petitioner conmenced this proceeding pursuant to
CPLR 7511 (b) seeking vacatur of the arbitration award on the ground
that arbitration was not avail abl e because under |nsurance Law 8§ 5105
(a) neither of the vehicles involved in the collision was “used
principally for the transportation of persons or property for hire.”
We concl ude that Supreme Court erred in granting the petition to
vacate the arbitration award and in denying the cross notion to
confirmthe award. |Inasnmuch as petitioner failed to apply for a stay
of arbitration before arbitration, petitioner waived its contention
that respondent’s claimfor reinbursenent of first-party benefits is
not arbitrable under |Insurance Law §8 5105 (see Matter of Liberty Mit.
Ins. Co. [Allstate Ins. Co.], 234 AD2d 901). In view of that waiver,
petitioner may not thereafter seek to vacate the arbitration award on
the ground that the arbitration panel exceeded its power (see id.;
Matter of Utica Mut. Ins. Co. v Incorporated Vil. of Floral Park, 262
AD2d 565, 566; see al so Rochester City School Dist. v Rochester
Teachers Assn., 41 Ny2d 578, 583).

Were we to reach the issue whether respondent’s vehicle was used
principally for the transportation of persons or property for hire
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under |nsurance Law 8 5105, we would agree with our dissenting
col | eagues that the appropriate standard of review is whether the
award was arbitrary and capricious (see Matter of Mtor Veh. Acc.

| ndem Corp. v Aetna Cas. & Sur. Co., 89 Ny2d 214, 223). However,
despite acknow edgi ng that we nust apply a deferential standard of
review, the dissent proceeds to conduct, with laser-like precision, a
conprehensive | egal analysis of the statutory phrase “vehicl e used
principally for the transportati on of persons or property for hire” (8
5105). In reaching a |l egal conclusion as to the appropriate
definition to be assigned to the subject phrase, the dissent relies
upon eight different definitions of or references to the phrase
“vehicle for hire,” which the dissent concedes arise in “other
[statutory or legal] contexts.” Notably, none of those definitions or
references relied upon by the dissent was raised during arbitration or
on appeal .

As the court recognized, petitioner has “contended fromthe
outset that there is no legal or factual basis here for |oss transfer
pursuant to [Insurance Law 8] 5105,” and we disagree with the
di ssent’ s conclusion that “at no point during the course of the
proceedings in this nmatter did petitioner take the position that the
claimwas not arbitrable.” Indeed, in addition to |abeling its
defense as one for “lack of jurisdiction,” petitioner tw ce asserted
in the arbitration that it was “not subject to the |oss transfer
procedure.” Thus, we have no difficulty concluding that petitioner
took the position that the claimwas not arbitrable. In concluding
that the phrase assigned to petitioner’s defense ("l ack of
jurisdiction”) is not dispositive, our dissenting colleagues fail to
of fer any expl anation of what was otherw se nmeant thereby. Moreover,
the dissent’s reliance on Matter of Progressive Cas. Ins. Co. v New
York State Ins. Fund (47 AD3d 633) is m splaced because, unlike here,
the petitioner in Progressive “at no point during the course of the
proceedings . . . [took] the position that the arbitration panel
| acked jurisdiction or that the . . . claimwas not arbitrable” (id.
at 634 [enphasis added]). Thus, that case does not support the
di ssent’s position that petitioner, despite |labeling its defense as
one for “lack of jurisdiction,” did not assert that the claimwas not
arbitrabl e.

Both the dissent and the court disregard controlling precedent of
this Court in determining that petitioner’s contention was not waived
(see Liberty Mut. Ins. Co., 234 AD2d 901). The doctrine of stare
deci sis “recogni zes that |egal questions, once resolved, should not be
reexam ned every tinme they are presented” (Dufel v Geen, 198 AD2d
640, 640, affd 84 Ny2d 795). “ 'The doctrine . . . rests upon the
principle that a court is an institution, not nerely a collection of
i ndi vi dual s, and that governing rules of |aw do not change nerely

because the personnel of the court changes’ ” (People v Taylor, 9 Ny3d
129, 148, quoting People v Bing, 76 NY2d 331, 338, rearg denied 76
NY2d 890). Stare decisis “ ‘is the preferred course because it

pronotes the evenhanded, predictable, and consistent devel opnent of
| egal principles, fosters reliance on judicial decisions, and
contributes to the actual and perceived integrity of the judicial
process’ ” (id.; see People v Dam ano, 87 Ny2d 477, 488-489 [ Si nons,
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J., concurring]; Baden v Staples, 45 Ny2d 889, 892).

Here, this Court has previously held that, by failing to apply
for a stay before arbitration, an insurer waives the contention that
the claimis not arbitrable under Insurance Law 8 5105 (Liberty Mit.
Ins. Co., 234 AD2d 901). 1In the instant matter, the court
acknow edged our decision in Liberty Mut. Ins. Co., but concluded that
it was overruled by Mdtor Veh. Acc. Indem Corp. (89 Ny2d 214). That
was error. |Indeed, the Court of Appeals in Mtor Veh. Acc. |ndem
Corp. did not hold that insurers are precluded from obtaining judicial
review of the threshold question of whether a claimwas subject to
| oss-transfer arbitration under section 5105. Rather, the courts of
this State have | ong recognized that a court has the power to resolve
the threshold question whether a |loss-transfer arbitration should be
stayed under CPLR article 75 (see Matter of State Farm Mut. Auto Ins.
Co. v Aetna Cas. & Sur. Co.132 AD2d 930, 931, affd 71 Ny2d 1013; Gty
of Syracuse v Utica Miut. Ins. Co., 90 AD2d 979, affd 61 Ny2d 691,
Uica Mut. Ins. Co., 262 AD2d 565; Liberty Mut. Ins. Co., 234 AD2d
901).

Mot or Veh. Acc. Indem Corp. (89 Ny2d 214), also relied upon by
t he dissent as a basis for concluding that the award is arbitrary and
capricious, involved an “erroneous application of the Statute of
Limtations” by the arbitrator (id. at 224). |In concluding that such
an error of law was not arbitrary and capricious as a matter of |aw,
the Court in Mdtor Veh. Acc. Indem Corp. noted the varying
interpretations of the limtations rule by the courts. Here, there is
a paucity of decisions interpreting the phrase “for hire” in the
| nsurance Law 8 5105 context, and our own decision on this point noted
that the statute is “inartfully drafted” and does not |limt the
uni verse of vehicles enbraced thereby to “taxis and buses, and livery
vehicles” (State Farm Mut. Auto. Ins. Co., 132 AD2d at 931).
Therefore, even assum ng, arguendo, that we could reach the issue, we
woul d concl ude that, under the circunstances presented, it cannot be
said that the arbitration panel’s award was arbitrary and capri ci ous
or was unsupported by any reasonabl e hypothesis (see Mdtor Veh. Acc.
| ndem Corp., 89 Ny2d at 224).

Al'l concur except PErRADOTTO and SCONIERS, JJ., who dissent and vote
to affirmin the foll owi ng Menorandum W respectfully dissent.
Unlike the majority, we conclude that petitioner did not waive its
contention that the vehicle owned by its insured and involved in the
subj ect accident was not “used principally for the transportati on of
persons or property for hire” within the nmeaning of |Insurance Law §
5105 (a). W further conclude that there is no evidentiary support or
rational basis for the arbitration panel’s determ nation that the at-
i ssue vehicle—a m nivan owned by a nonprofit comrunity residence for
devel opnmental |y di sabl ed individuals and used by its enployees to
transport the six residents of the group hone—+s a vehicle “for hire”
under that section

Petitioner’s insured, Rivershore, Inc. (Rivershore), is a
private, nonprofit organization that provides residential and
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comunity support services to individuals with devel opnental
disabilities. Rivershore operates several state-funded conmunity
resi dences for people with disabilities, including a residence on 17th
Street in Niagara Falls. On May 11, 2009, Rivershore enpl oyee Thomas
Beckhorn, a night program nmanager at the 17th Street residence, was on
his way to pick up one of the residents fromher nother’s hone when he
was involved in a notor vehicle accident wwth a vehicle owned by Mary
D. Farnmel and operated by Cheryl K French. French sustained injuries
in the accident. At the tine of the accident, Beckhorn was operating
a mnivan owed by Rivershore and insured by petitioner. The Farnel
vehicle was insured by respondent. After paying first-party personal
injury protection (first-party) benefits to and on behal f of French,
respondent filed an application for inter-conpany arbitration, seeking
rei nbursenent of those benefits frompetitioner pursuant to the | oss-
transfer provisions of Insurance Law 8 5105. 1In a “Contentions Sheet”
subnmitted to the arbitration panel, petitioner contended that it was
“not subject to the loss[-]transfer procedure because not one of the
vehicles in the accident weighed nore than 6,500 | bs. and/or neither
vehicle was used principally for transportation of persons or property
for hire.” 1n an anended contentions sheet, petitioner specifically
contended that the m nivan operated by Beckhorn wei ghed between 5,001
and 6,000 pounds, and that it was not used for the transportation of
persons or property for hire. Rather, petitioner asserted that the
m ni van “was used in the course of providing general services to a
di sabl ed person, services that are regularly provided by R vershore[ ]
to its developnmental ly disabled residents.”

The arbitration panel determ ned that the Ri vershore mnivan
“meet[s] the definition of a livery for this |oss” and awarded
respondent the full amount of the first-party benefits respondent had
paid to French. Petitioner then commenced this proceeding seeking to
vacate the arbitration award pursuant to CPLR 7511 (b) on the ground
that the award was w t hout evidentiary support or rational basis and
thus was arbitrary and capricious insofar as the arbitration panel
determ ned that the mnivan was a vehicle for hire within the meani ng
of Insurance Law 8 5105. Respondent cross-nmoved to confirmthe award.
Suprene Court granted the petition, denied the cross notion, and
vacated the arbitration award on the ground that the arbitrators
“acted irrationally and w thout an evidentiary basis” in concluding
that the mnivan was “used principally for the transportation of
persons or property for hire” (8 5105). We would affirm

As relevant here, Insurance Law 8 5105 (a) provides that “[a]ny
insurer liable for the paynment of first[-]party benefits . . . which
anot her insurer would otherw se be obligated to pay . . . but for the
provisions of th[e No Fault Statute]” has a “right to recover [those
benefits] . . . only if at |east one of the notor vehicles involved .

[ wei ghs] nore than [6,500] pounds unloaded or is . . . used
principally for the transportation of persons or property for hire”
(enmphasi s added). Thus, the right to recovery under that statute’s
| oss-transfer provisionis limted to accidents in which one of the
i nvol ved vehicles (1) exceeds 6,500 pounds, or (2) transports persons
or property “for hire.” The Legislature anmended section 5105 (a) in
1977 to add those alternative conditions with the intention of
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“limt[ing] the right of insurance carriers to recover first-party
paynents” (Matter of State Farm Mut. Auto. Ins. Co. v Aetna Cas. &
Sur. Co., 132 AD2d 930, 931, affd 71 Ny2d 1013; see Matter of
Progressive Northeastern Ins. Co. [New York State Ins. Fund], 56 AD3d
1111, 1112, Iv denied 12 NY3d 713). Pursuant to section 5105 (b),
“mandatory arbitration is the sole renmedy regarding di sputes between
insurers over responsibility for paynent of first-party benefits”
(State Farm Mut. Auto Ins. Co. v Nationw de Mut. Ins. Co., 150 AD2d
976, 977; see also NY St Ins Dept 2005 Circular Letter No. 10, RE PIP
[ No- Faul t] Inter-conmpany Loss Transfer Procedures [“If there is a

di spute with respect to a claimarising pursuant to [s]ection 5105,
the sole renmedy of any insurer or conpensation provider is via the
subm ssion of the controversy to a mandatory arbitration progran]).

Contrary to the contention of respondent and the concl usi on of
the mpjority, we conclude that at no point during the course of the
proceedings in this matter did petitioner assert that the clai mwas
not arbitrable, i.e., that the arbitrators |acked the authority to
adj udi cate the claim (see Matter of Progressive Cas. Ins. Co. v New
York State Ins. Fund, 47 AD3d 633, 634; cf. Matter of Liberty Mit.
Ins. Co. [Allstate Ins. Co.], 234 AD2d 901). During arbitration,
petitioner did not object to proceeding in the arbitral forum or
contend that the claimwas not subject to arbitration, and does not so
contend on appeal. Rather, petitioner asserted on the nerits that
respondent could not recover pursuant to the |oss-transfer provisions
of Insurance Law 8§ 5105 because neither vehicle involved in the
acci dent wei ghed nore than 6,500 pounds or was used principally for
the transportati on of persons or property for hire. Thus,
petitioner’s “participation in the arbitration proceedi ng w thout
first noving for a stay of arbitration did not constitute a waiver of
its contention that the [m nivan] was not [a vehicle for hire] within
the neaning of . . . [section] 5105" (Progressive Cas. Ins. Co., 47
AD3d at 634). The fact that petitioner’s contentions sheet |abel ed
its defense as one for “lack of jurisdiction” is not dispositive of
the i ssue whether petitioner asserted that the claimwas not

arbitrable. The substance of petitioner’s contention, i.e., that the
m nivan did not qualify as a vehicle for hire, “is a condition
precedent to ultimate recovery [under section 5105], not a condition
precedent to ‘access to the arbitral forum ” (id., quoting Matter of
County of Rockland [Primano Constr. Co.], 51 Ny2d 1, 7 [enphasis
added]; see Progressive Northeastern Ins. Co., 56 AD3d at 1112). In

light of the broad scope of the mandatory arbitration provision in

| nsurance Law 8 5105 (b), we conclude that petitioner properly

subm tted the i ssue whether the mnivan was a “vehicle . . . for hire”
to the arbitration panel for determ nation (8§ 5105 [a]; see
Progressive Cas. Ins. Co., 47 AD3d at 634) and, arguably, had no
choice but to do so (see § 5105 [Db]; Paxton Natl. Ins. Co. v Merchants
Mut. Ins. Co., 74 AD2d 715, 716, affd 53 Ny2d 646 [“Arbitration
provides the sole renedy in |oss transfer between insurers and the
arbitration panel is the proper forum. . . for the determ nation of
all questions of law and fact which nay arise in connection with the
remedy that respondent seeks”]).
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Wth respect to the nerits, “[w]lhere, as here, the parties are
obligated by statutory nmandate to submit their dispute to arbitration
(see Insurance Law 8§ 5105 [b]), the arbitrator’s determ nation is
subject to ‘closer judicial scrutiny’ than with voluntary arbitration”
(Progressive Northeastern Ins. Co., 56 AD3d at 1113, quoting Matter of
Mot or Veh. Acc. Indemm. Corp. v Aetna Cas. & Sur. Co., 89 Nvya2d 214,
223; see Matter of Furstenberg [Aetna Cas. & Sur. Co.-Allstate Ins.
Co.], 49 Ny2d 757, 758). “To be upheld, an award in a conpul sory
arbitration proceedi ng nust have evidentiary support and cannot be
arbitrary and capricious” (Mtor Veh. Acc. Indemm. Corp., 89 Ny2d at
223). Further, ®"article 75 review questions whether the decision was
rational or had a plausible basis” (Matter of Petrofsky [Allstate Ins.
Co.], 54 Ny2d 207, 211; see Progressive Cas. Ins. Co., 47 AD3d at
634) .

It was respondent’s burden, as the party seeking reinbursenent,
to establish its right to recovery under Insurance Law 8 5105 (a) (see
Progressive Northeastern Ins. Co., 56 AD3d at 1112; see also Matter of
Hanover Ins. Co. v State Farm Mut. Auto. Ins. Co., 226 AD2d 533, 534).
Here, we conclude not only that respondent failed to neet its burden,
but we al so conclude that there is no evidentiary support or rational
basis for the arbitrators’ determ nation that the m nivan was
principally used to transport persons “for hire,” a condition
precedent to respondent’s entitlenent to rei nbursenment under section
5105 (a) (see Progressive Northeastern Ins. Co., 56 AD3d at 1113). As
this Court held in State Farm Mut. Auto Ins. Co. (132 AD2d at 931),
“the words ‘for hire’ nodify the word ‘vehicle’ and . . . the statute
covers only those vehicles hired to transport people, such as taxis
and buses, and livery vehicles hired to transport property” (enphasis
added). We agree with the court that, under the circunstances of this
case, “the R vershore m nivan cannot be categorized as or even |ikened
to a taxi or bus.”

The term “vehicle for hire” is comonly understood and defined in
ot her contexts as a vehicle held out to the public for the provision
of transportation services in exchange for a fee (see generally Penal
Law 8 60.07 [2] [Db] [defining * ‘for-hire vehicle’ ” as “a vehicle
designed to carry not nore than five passengers for conpensation and
such vehicle is a taxicab, . . . alivery, . . . or a ‘black car’ "];
Vehicle and Traffic Law 8 121-e [defining “livery” as “(e)very notor
vehicle, other than a taxicab or a bus, used in the business of
transporting passengers for conpensation”]; Vehicle and Traffic Law 8
401 [5-a] [a] [ii] [defining “notor vehicle operated for hire” as
“mean(ing) and includ(ing) a taxicab, livery, coach, |inousine or tow
truck”]; Ops Gen Counsel NY Ins Dept No. 1-12-2001 [Jan. 2001] [“The
phrase ‘a nmotor vehicle used principally for the transportation of
persons or property for hire’ refers to vehicles hired to transport
peopl e and livery vehicles hired to transport property”]). Such
vehicles are typically operated by drivers who are required to have a
particular certification or license, and are subject to specialized
i censing, insurance, safety, and other requirenents (see e.g. Vehicle
and Traffic Law § 148-a [defining a “taxicab” as “[e]very notor
vehi cle, other than a bus, used in the business of transporting
passengers for conpensation, and operated in such business under a
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license or permit issued by a local authority”]; Vehicle and Traffic
Law 8 370 [1] [requiring filing of indemity bond or insurance policy
by every person or entity “engaged in the business of carrying or
transporting passengers for hire in any notor vehicle”]; Vehicle and
Traffic Law 8 375 [23] [“Every notor vehicle operated for hire upon

t he public highways of this state shall be equi pped with handl es or
ot her devices which shall permt the door or doors to the passenger
conpartnment to be readily opened fromthe interior of the vehicle’];
see generally Vehicle and Traffic Law § 498 [governing
interjurisdictional pre-arranged for-hire vehicle operations]).

The evi dence before the arbitration panel in this case consisted
of the deposition testinony of Beckhorn, the driver of the m nivan,
and material fromRivershore’s Wb site. Such evidence establishes
that Ri vershore is not in the business of transporting nenbers of the
public for conmpensation, and that the Ri vershore m nivan was not used
for that purpose. Rivershore’'s Wb site states that it supports 12
stat e-funded comunity residences for individuals with devel opnenta
disabilities, and “serves many nore people in their private hones

t hroughout Ni agara County.” In addition to its residential services,
Ri vershore “provides life planning services, clinical services, and
support with enploynent and vol unteer pursuits.” Beckhorn testified

that he worked at the 17th Street community residence as a nighttine
program manager, and that, at the tinme of the accident, he was driving
to pick up one of the residents fromher nother’s house. Beckhorn
testified that he was not specifically hired to pick up the resident;
rather, transporting residents of the group home was only one of his
many duties as a program manager. Beckhorn did not charge a fare, and
he was not paid per trip. Further, the record establishes that
Beckhorn possessed a “regular” driver’s |license and that the mnivan
bore passenger plates rather than livery or commercial |icense plates.

In determning that the m nivan constituted a vehicle for hire
under Insurance Law 8 5105 (a), the arbitrators relied upon Beckhorn’s
testinmony that he “was going to pick up one of Rivershore’s
custoners,” as well as materials fromRi vershore’s Wb site, which,
according to the arbitrators, “proves that [R vershore] offers a
series of services for their custoners . . . [including]
transportation to appointnments.” Beckhorn' s testinony, however,
est abli shes that he was on his way to pick up not sinply a
“custoner[]” of Rivershore; rather, he was picking up a resident of
the 17th Street comunity residence in a nminivan used by Rivershore
staff for group home purposes. Wth respect to Rivershore’'s Wb site,
none of the materials submtted to the arbitration panel refer to
Ri vershore’s provision of transportation services, |et alone the
transportation of custoners “for hire.” The portion of the Wb site
relied upon by the arbitrators applies to Rivershore’ s individualized
service environment program which is “designed for people who live in
their own apartnment or house, or in a famly dwelling” (enphasis
added), not for individuals who live in a cormmunity residence. 1In any
event, even if that programwas involved here, the Wb site does not
state that Rivershore provides transportation services to program
participants. Rather, it states that “[h]ighly trained staff wll
visit [participants’] honme[s] and provide supports to help [then]
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achieve [their] goals, which are specific and individualized to [each
participant]. These supports include assisting [participants] in
conpleting all necessary daily activities, assisting [them wth
attendi ng any needed nedi cal appoi ntnents, and gai ning further

i ndependence, productivity and inclusion in [their] community”
(enmphasi s added).

In sum the record establishes that the Rivershore m nivan was
not held out to the community as a vehicle transporting people “for

hire.” To the contrary, the mnivan was assigned to the 17th Street
community residence for the exclusive purpose of assisting the six
i ndi viduals who live there with activities of daily living, i.e.,

shoppi ng, attending events, famly visits, etc. The driver of the

m ni van was not hired for the purpose of providing transportation and
di d not possess a specialized license to provide transportation
services; rather, he was hired to provide residential services to the
residents of the group hone that, fromtinme to tine, included driving
themto various activities. W therefore conclude that the
arbitration panel’s determ nation that the at-issue m nivan was “used
principally for the transportation of persons . . . for hire” |acks
evidentiary support or a rational basis, and thus that the court
properly vacated the arbitration award on that ground (Insurance Law 8
5105 [a]; see generally Progressive Northeastern Ins. Co., 56 AD3d at
1113-1114; Progressive Cas. Ins. Co., 47 AD3d at 634).

Entered: July 6, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment (denomi nated order) of the Suprene Court,
Ontario County (Craig J. Doran, A J.), entered Novenber 7, 2011. The
j udgnment denied plaintiff’s notion for summary judgnent and granted
defendant’s cross notion for summary judgnent dism ssing the
conpl ai nt.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified on the | aw by denyi ng defendant’s cross notion to
the extent that it sought dism ssal of the declaratory judgnent causes
of action, reinstating those causes of action, and granting judgnent
in favor of defendant as foll ows:

It is ADJUDGED and DECLARED that section 170-13 of
defendant’s Zoning Ordinance is valid and enforceabl e

and as nodified the judgnment is affirmed w thout costs.

Menorandum Plaintiff conmenced this action seeking injunctive
relief and a declaration that section 170-13 (C) (1) of defendant’s
Zoni ng Ordi nance (Ordinance) is unlawful, invalid and unenforceabl e.
That section prohibits the operation of a “formula fast-food
restaurant” (FFFR) in defendant’s “Central Business District” (8 170-
13 [C] [1] [d]; see Ordinance 88 50-12, 170-3 [B]). An FFFR is
defined in section 170-13 (O (1) (b) as “[a]ny establishnent,
required by contract, franchise or other arrangenents, to offer two or
nore of the following: [1] Standardi zed nenus, ingredients, food
preparation, and/or uniforns[;] [2] Prepared food in ready-to-consune
state[;] [3] Food sold over the counter in disposable containers and
wrappers[;] [4] Food selected froma |imted nmenu[;] [5] Food sold for
i mredi at e consunption on or off prem ses[;] [6] Were custoner pays
before eating.” The stated purpose of section 170-13 (C) (1) is “to
mai ntain [defendant’s] . . . unique village character, the vitality of
[its] commercial districts, and the quality of life of [its]
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resi dents.”

Plaintiff, alimted liability conpany that owns real property in
the Central Business District, challenges the validity of Odinance 8§
170- 13 because plaintiff seeks to | ease commercial space for a Subway
restaurant, which qualifies as an FFFR under the Ordinance. In its
conplaint, plaintiff alleges that section 170-13 is unconstitutional
because it “is based solely upon the ownership or control of the
restaurant owner and not upon the characteristics of the use itself.”
Plaintiff further alleges that section 170-13 shoul d be decl ared
invalid because it “excessively regulates the details” of plaintiff’s
busi ness operation. Plaintiff noved for summary judgnent, and
def endant cross-noved for summary judgnent dism ssing the conplaint.
Suprene Court denied plaintiff’s notion and granted defendant’s cross
not i on.

Relying largely on Matter of Dexter v Town Bd. of Town of Cates
(36 Ny2d 102), plaintiff contends that the court erred in rejecting
its allegation that Ordinance 8 170-13 inproperly regul ates the
ownership rather than the use of property within the Central Business
District. W reject that contention. |In Dexter, the Town Board
resolved to rezone 12 acres of land froma residential classification
to a coomercial classification to permt the construction of a
supermarket (see id. at 104). The resolution was conditioned,
however, upon a specified corporation devel oping the | and and
constructing the supermarket, which suggested that the site would
revert back to its fornmer classification if that corporation did not
devel op the property (see id. at 106). The Court of Appeals held that
such a condition was invalid based upon its “lack of adherence to the
fundanmental rule that zoning deals basically with | and use and not
with the person who owns or occupies it” (id. at 105; see Matter of
St. Onge v Donovan, 71 NY2d 507, 514-517). The fundanental rule
referred to in Dexter is in essence a “prohibition against ad hom nem
zoni ng decisions” (Village of Valatie v Smth, 83 NY2d 396, 403; see
St. Onge, 71 Ny2d at 514-517).

Here, unlike in Dexter, the challenged O dinance section does not
single out a particular property owner for favorable or unfavorable
treatment (cf. St. Onge, 71 NY2d at 516-517; Dexter, 36 Ny2d at 104-
106; Matter of Kenpisty v Town of Geddes, 93 AD3d 1167, 1170-1171).

Rat her, all property owners in the Central Business District are
treated the sanme under section 170-13 inasnuch as all property owners
are prohibited fromoperating an FFFR (see Village of Valatie, 83 Nyvad
at 403). Contrary to plaintiff’s related contention, we concl ude that
section 170-13 regul ates the use, not the ownership, of the subject
property. Indeed, plaintiff is not an FFFR, nor does it seek to
operate an FFFR Instead, plaintiff is a property owner that seeks to
rent commercial space to an FFFR. Thus, it is plaintiff’'s use of the
property that is being regulated, and its ownership status is

i rrel evant.

We further conclude that the court properly determ ned that
Ordi nance 8 170-13 does not inproperly regul ate the manner of
plaintiff’s business operations (cf. Matter of A d Country Burgers
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Co., Inc. v Town Bd. of Town of Oyster Bay, 160 AD2d 805, 806; Matter
of Schlosser v Mchaelis, 18 AD2d 940, 940-941). W note that
plaintiff failed to preserve for our review any contention that there
is no rational basis for distinguishing between FFFRs and non- FFFRs
that nmeet two or nore of the criteria set forth in section 170-13
because it did not advance that contention in support of its notion
(see Morgan v Town of W Bloonfield, 295 AD2d 902, 904).

Finally, we conclude that the court erred in granting that part
of the defendant’s cross notion seeking dismssal of the declaratory
j udgnment causes of action rather than declaring the rights of the
parties (see Pless v Town of Royalton, 185 AD2d 659, 660, affd 81 Ny2d
1047; Maurizzio v Lunbernmens Mut. Cas. Co., 73 Ny2d 951, 954). W
therefore nodify the judgnment by denying defendant’s cross notion to
the extent that it sought summary judgnment dism ssing the declaratory
j udgnment causes of action, reinstating those causes of action, and
decl aring section 170-13 of the Ordinance, including the prohibition
of FFFRs, is valid and enforceabl e.

Entered: July 6, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal from a resentence of the Onondaga County Court (Joseph E
Fahey, J.), rendered Novenber 21, 2008. Defendant was resentenced
upon his conviction of crimnal possession of a weapon in the second
degree, crimnal possession of a weapon in the third degree and fal se
personati on.

It is hereby ORDERED that the resentence so appealed fromis
unani mously affirmed.

Menor andum  Def endant was convicted upon his plea of guilty of,
inter alia, crimnal possession of a weapon in the second degree
(Penal Law 8§ 265.03 [3]) and now appeal s fromthe resentence,
contending that his waiver of the right to appeal is not valid and
t hus does not enconpass his present challenge to the severity of the
sentence. Al though defendant validly waived the right to appeal at
the pl ea proceeding (see generally People v Lopez, 6 NY3d 248, 256),

t hat wai ver does not preclude himfrom chall engi ng the sentence

i nposed upon resentencing (see People v Gay, 32 AD3d 1052, 1053, Iv
denied 7 NY3d 902; People v Tausinger, 21 AD3d 1181, 1183; see
generally People v Dexter, 71 AD3d 1504, 1504-1505, |v denied 14 NY3d
887; People v Rodriguez, 259 AD2d 1040). Nevertheless, on the nerits,
we concl ude that the sentence is not unduly harsh or severe.

Entered: July 6, 2012 Frances E. Cafarel
Clerk of the Court
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AVBER MARACLE, DEFENDANT- APPELLANT.
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Appeal from a judgnment of the Suprene Court, Erie County (M
WlliamBoller, A J.), rendered Septenber 25, 2009. The judgnent
convi cted defendant, upon her plea of guilty, of grand larceny in the
second degree and forgery in the second degree (four counts). The
j udgnment was dismssed in part and affirnmed by order of this Court
entered June 10, 2011 in a nenorandum deci sion (85 AD3d 1652), and
def endant on Septenber 23, 2011 was granted | eave to appeal to the
Court of Appeals fromthe order of this Court (17 NY3d 860), and the
Court of Appeals on June 27, 2012 reversed the order and remtted the
case to this Court for further proceedi ngs consistent with the
menmorandum (__ NY3d __ [June 27, 2012]).

Now, upon remttitur fromthe Court of Appeals,

It is hereby ORDERED that, upon remttitur fromthe Court of
Appeal s, the appeal fromthe judgnent insofar as it inposed sentence
on the conviction of four counts of forgery in the second degree is
unani nously di sm ssed and the judgnment is nodified as a matter of
discretion in the interest of justice by reducing the sentence to an
indetermnate termof incarceration of 2a to 7 years and as nodified
t he judgnent is affirned.

Menorandum I n People v Maracle (85 AD3d 1652, revd _ NY3d _
[ June 27, 2012]), this Court previously dismssed defendant’s appea
fromthe judgnent in appeal No. 1 to the extent that it inposed
sentence on the conviction of four counts of forgery in the second
degree, and we otherwi se affirmed the judgnent convicting her upon her
plea of guilty of grand larceny in the second degree (Penal Law 8§
155.40 [1]) and four counts of forgery in the second degree (8 170.10
[1]). Wth respect to defendant’s appeal fromthe resentence in
appeal No. 2, we affirmed the resentence on the forgery counts



- 2- 820. 2/ 11
KA 10- 00823

(Maracle, 85 AD3d at 1653). W concluded that defendant’s wai ver of
the right to appeal enconpassed her challenge to the severity of the
sentence. In reversing our orders, the Court of Appeals concl uded
that the “plea colloquy fails to establish that defendant know ngly
and intelligently waived her right to appeal the severity of her

sentence” (id. at _ ). The Court therefore remtted the matter to
this Court “so that it may, should it so choose, exercise its interest
of justice jurisdiction” (id. at __ ).

Upon remttal, we agree with defendant with respect to the
judgment in appeal No. 1 that the sentence inposed for grand | arceny
in the second degree is unduly harsh and severe. Thus, as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [b]), we
nodi fy the judgnment by reducing the sentence to an indeterm nate term
of incarceration of 2a to 7 years. Wth respect to the resentence in
appeal No. 2, we conclude that the sentence is not unduly harsh or
severe.

Entered: July 6, 2012 Frances E. Cafarel
Clerk of the Court
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AVBER MARACLE, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

LI PSI TZ GREEN SCI ME CAMBRI A LLP, BUFFALO (Tl MOTHY P. MJRPHY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO ( MATTHEW B. POWNERS OF
COUNSEL), FOR RESPONDENT.

Appeal from a resentence of the Suprene Court, Erie County (M
WlliamBoller, A J.), rendered January 28, 2010. Defendant was
resent enced upon her conviction of forgery in the second degree (four
counts). The resentence was affirnmed by order of this Court entered
June 10, 2011 in a nenorandum deci sion (85 AD3d 1654), and def endant
on Septenber 23, 2011 was granted | eave to appeal to the Court of
Appeal s fromthe order of this Court (17 NY3d 860), and the Court of
Appeal s on June 27, 2012 reversed the order and remtted the case to
this Court for further proceedi ngs consistent with the menmorandum (__
NY3d _ [June 27, 2012]).

Now, upon remttitur fromthe Court of Appeals,

It is hereby ORDERED that, upon remttitur fromthe Court of
Appeal s, the resentence so appeal ed fromis unani nously affirned.

Same Menorandum as in People v Maracle ([appeal No. 1] _ AD3d
__ [Jduly 6, 2012]).

Entered: July 6, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal froma judgnent of the Ni agara County Court (Matthew J.
Mur phy, 111, J.), rendered April 13, 2011. The judgnent convi cted
defendant, after a nonjury trial, of crimnal possession of a
controll ed substance in the third degree, crimnal possession of a
control |l ed substance in the fourth degree and unl awful possession of
mar i huana.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a nonjury verdict of, inter alia, crimnal possession of a
control |l ed substance in the third degree (Penal Law 8§ 220.16 [1]) and
crimnal possession of a controlled substance in the fourth degree (8
220.09 [1]). W agree with defendant that County Court erred in
refusing to suppress the statenent that he made to the police. At the
concl usi on of the suppression hearing, defendant chall enged the
adm ssibility of the statement on the ground that the People failed to
establish that the police officer who questi oned himadvi sed hi mthat
he had the right to remain silent. Al though the court refused to
suppress the statenent “based on a determ nation that the warnings
given were legally sufficient, exam nation of the transcript of the
heari ng di scl oses the absence of any proof that the conponent of the
war ni ngs specifically identified by [defendant] had been given,” and
t hus the statenment should have been suppressed (People v Hutchinson,
59 Ny2d 923, 924-925; see People v Gonez, 192 AD2d 549, 550, |v denied
82 Ny2d 806) .

Neverthel ess, we affirmthe judgnent because that error is
harm ess beyond a reasonabl e doubt (see People v Chatnman, 38 AD3d
1282, 1283, |v denied 8 NY3d 983; People v Thonpson, 295 AD2d 917,
918, |v denied 98 Ny2d 772; see generally People v Crimmins, 36 Ny2d
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230, 237). The only statenment nmade by defendant after the

adm ni stration of the inconplete Mranda warnings was his adm ssion
that he lived in the apartnent in which he was arrested. Defendant
was arrested inside the apartnment, however, by officers executing a
warrant for his arrest at that |ocation, and he was the only person
present in the apartnent at the time. Another officer was | ocated by
the rear of the apartnent to prevent any escape attenpt, and he
observed soneone throw a bag of crack cocaine froma bedroom w ndow as
t he apprehending officers approached the bedroom frominside the
apartnent. |Imediately thereafter, defendant was apprehended as he

| eft that bedroom In defendant’s grand jury testinony, which was
admtted in evidence at trial, he stated that he was the only person
present in the apartnment when the officers entered. At trial,
officers testified that the anmobunt of crack cocai ne possessed was

i nconsi stent with individual use, and that no paraphernalia for using
crack cocaine was found in the apartnent. The evidence at tria
further established that defendant was apprehended | eaving a bedroom
in which a digital scale was discovered, and that such scales are
commonly used to package drugs for sale. |In addition, defendant
spont aneously stated, “this is[] nothing, it’s nmy first felony, |11l
get probation,” and he has not challenged the adm ssibility of that
statenent. Consequently, the evidence of defendant’s guilt is
overwhel m ng, and there is no reasonable possibility that the
erroneous adm ssion of the statenent at issue contributed to the
conviction (see generally Crinmm ns, 36 NY2d at 237; People v Basti an,
294 AD2d 882, 884, |v denied 98 NY2d 694).

The sentence is not unduly harsh or severe.

Entered: July 6, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Famly Court, Oswego County (Kinberly
M Seager, J.), entered February 3, 2012 in a proceedi ng pursuant to
Fam |y Court Act article 10. The order, insofar as appealed from
deni ed that part of petitioner’s application seeking to renove Anna M
fromthe custody of respondent, granted respondent unsupervised
visitation with Austin M, and determ ned that petitioner did not make
reasonabl e efforts to prevent the need for renoval of the children
fromrespondent’s care but that the |ack of such efforts was
appropriate under the circunstances.

It is hereby ORDERED t hat the order insofar as appealed fromis
unani nously reversed on the |aw and the facts without costs, that part
of the application seeking renoval of the child Anna M is granted,
respondent is granted supervised visitation with the children, and the
matter is remtted to Famly Court, Oswego County, for further
proceedi ngs in accordance with the follow ng Menorandum Petitioner
comenced this negl ect proceedi ng agai nst respondent father and sought
energency renoval of the children, Austin M and Anna M Followi ng a
hearing pursuant to Fam |y Court Act 8§ 1027, Family Court granted the
application with respect to Austin but not Anna, and granted the
fat her unsupervised visitation wwth Austin. Petitioner appeals, and
we now reverse the order insofar as appealed from

In a hearing held pursuant to Famly Court Act 8 1027 for the
tenporary i nmedi ate renoval of a child froma hone, “if the court
finds that renmoval is necessary to avoid iminent risk to the child's
life or health, it shall renove or continue the renmoval of the child”
(8 1027 [b] [i]). The statute further provides that, “[i]n
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determ ni ng whet her renoval or continuing the renoval of a child is
necessary to avoid inmnent risk to the child s life or health, the
court shall consider and determine in its order whether continuation
in the child s home would be contrary to the best interests of the
child” (8 1027 [b] [ii]). Thus, the court first nust determ ne
whether there is immnent risk to the child' s life or health and, if
there is, the court nust then determ ne whether it is in the best
interests of the child to be renmoved fromthe honme or whether the risk
to the child “can be nmitigated by reasonable efforts to avoid renoval”
(Ni chol son v Scoppetta, 3 Ny3d 357, 378). The court “nust bal ance
th[e] risk [of serious harmto the child] against the harmrenoval

m ght bring, and it nust determ ne factually which course is in the
child s best interests” (id.).

Initially, we note that it appears that the court applied a best
interests analysis only and did not first nake a determ nati on whet her
the children were at immnent risk of harm as required by the
statute. The court renoved Austin fromthe father’s hone upon
determning that it was in Austin’s best interests to allow the father
time to engage in necessary anger nanagenent services. Nevertheless,
the record is sufficient to enable this Court to nmake our own
findings, without the need for remttitur (see generally Mtter of
Charity A, 38 AD3d 1276, 1276). W agree with petitioner that there
is a sound and substantial basis in the record for a determ nation
that Austin was at inmmnent risk of harm (see generally Matter of
Thurston v Skel lington, 89 AD3d 1520, 1520). The evidence at the
heari ng was overwhel m ng that the father slapped Austin in the face
with an open hand with such significant force that the child had narks
on his face the next norning. The court’s finding that it was not
cl ear who caused the injury to Austin is not supported by the record.
The nedical testinony established that an adult caused the injury to
the child, and thus only the father or his girlfriend could have
caused the injury inasmuch as they were the only two adults who were
with the child during the relevant tinme period. While Austin at first
stated that his four-year-old sister hit him he later stated that his
father hit himand told Austin to say that his sister did it. The
father initially gave various explanations for the injury, then
admtted that he could have inflicted the injury when he *Dbl acked
out,” and eventually admtted that he did indeed slap the child. The
testinmony at the hearing further established that the father often
|l ost his tenper with the children, particularly with Austin, and that
Austin has had prior instances of bruising on him |Indeed, a
casewor ker for petitioner has seen Austin cower in the father’s
presence when the father becane angry, and he pleaded with the father
not to hit him W therefore make the requisite determ nation that
Austin was at inmnent risk of harm (see generally Ni chol son, 3 NY3d
at 378) and, as noted, the court has made the requisite determ nation
that it was in his best interests to be renoved fromthe hone.

Wth respect to the child Anna, petitioner alleged that Anna was
derivatively neglected and al so sought her renoval. It is well
settled that a finding of derivative neglect is appropriate when a
parent “ ‘denonstrate[s] a fundanental defect in [his or her]
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under standi ng of the duties and obligations of parenthood and
create[s] an atnosphere detrinmental to the physical, nental and
enotional well-being of [his or her children]’” ” (Matter of Derrick
C., 52 AD3d 1325, 1326, Iv denied 11 NY3d 705; see Matter of Darren
HH., 68 AD3d 1197, 1197-1198, |v denied 14 NY3d 703). W agree with
petitioner that the record establishes that Anna was al so at i mm nent
risk of harmand that such risk could not be mtigated by reasonabl e
efforts to avoid renoval (see Matter of Serenity S., 89 AD3d 737, 739;
Matter of Xavier J., 47 AD3d 815, 816). Wiile the evidence at the
hearing did not establish that Anna, unlike Austin, sustained any
bruising, “[t]he Famly Court Act does not require actual injury as a
condition precedent to a finding of imiinent risk” (Matter of Erick
C., 220 AD2d 282, 283).

We further agree with petitioner that the court erred in allow ng
the father to have unsupervised visitation with Austin. A parent
shoul d be granted “reasonabl e and regularly schedul ed visitation
unl ess the court finds that the child s Iife or health woul d be
endangered thereby, but the court may order visitation under the
supervi sion of an enployee of a |ocal social services departnent upon
a finding that such supervised visitation is in the best interest][s]
of the child” (Famly & Act 8 1030 [c]). The determ nation whet her
visitation is appropriate is within the sound discretion of the court,
and its findings should not be disturbed unless they |ack a sound and
substantial basis in the record (see Matter of Vasquez v Barfield, 81
AD3d 1398, 1398; Matter of Hobb Y., 56 AD3d 998, 999). Here, the
court’s determ nation granting the father unsupervised visitation with
Austin |l acks a sound and substantial basis in the record. It is not
in Austin’s best interests to have unsupervised visitation with the
father because the record establishes that the father is unable to
care for the child in a safe manner and there exists the threat of
future harmto Austin. In light of our determ nation that both Austin
and Anna were at immnent risk of harmin the father’s supervision and
care, we conclude that the father should have supervised visitation
with the children

We also agree with petitioner that the court erred in failing to
find that it nade reasonable efforts to maintain the children in the
father’s care, and in instead finding that reasonable efforts were not
made, but that the |ack of such efforts was appropriate under the
circunstances. Famly Court Act 8§ 1027 (b) (ii) provides in rel evant
part that, “[i]n determ ning whether renoval or continuing the renoval
of a child is necessary to avoid inmnent risk to the child s life or
health, the court shall consider and determine in its order . .
whet her reasonable efforts were made . . . to prevent or elimnate the
need for renoval of the child fromthe hone . " In addition,
“[1]f the court determ nes that reasonable efforts to prevent or
elimnate the need for renoval of the child fromthe honme were not
made but that the lack of such efforts was appropriate under the
circunstances, the court shall include such a finding” (8 1027 [Db]
[ii1]). Here, the court’s determ nation that the | ack of such efforts
was appropriate under the circunstances was based on its concl usion
that, although petitioner had not provided anger managenent counseling
for the father, petitioner’s |ack of reasonable efforts to do so was
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appropri ate because anger managenent services were not identified as
bei ng necessary until just prior to renoval of the children. That was
error, inasmuch as the evidence at the hearing established that
petitioner had in fact provided the father wi th numerous services,

i ncludi ng services that addressed the father’s discipline of the
children. Indeed, the record establishes that, with respect to the

i ssue of discipline, petitioner provided an intensive famly

coordi nator who net with the father for seven hours a week and a
preventative caseworker who nmet with himseveral tines a nonth.
Petitioner also scheduled a nental health evaluation for the father
and provided himw th financial assistance, transportation assistance,
energency food vouchers, and case work counseling. W therefore
conclude that petitioner nade reasonable efforts to prevent or
elimnate the need for renoval of the children fromthe hone.

Finally, we agree with petitioner that the court erred in failing
to issue an order of protection. At an energency renoval hearing,
“the court may, for good cause shown, issue a prelimnary order of
protection” (Famly C Act 8 1027 [c]). At the conclusion of the
evi dence, petitioner requested an order of protection requiring the
father not to use any corporal punishnent, and we agree with
petitioner that there was “good cause” for issuing an order of
protection in this case (id.). W therefore remit the nmatter to
Fam |y Court for the issuance of such an order.

Entered: July 6, 2012 Frances E. Cafarel
Clerk of the Court
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