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WELDON YOUNG, DEFENDANT- APPELLANT.
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FRANK A. SEDITA, |11, DI STRI CT ATTORNEY, BUFFALO (N CHOLAS T. TEXI DO
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County (M
WlliamBoller, A J.), rendered February 19, 2010. The judgnent
convi cted defendant, upon a jury verdict, of manslaughter in the first
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of manslaughter in the first degree (Penal Law 8§
125.20 [1]). Contrary to defendant’s contention, Suprene Court
properly determ ned, followi ng a Cardona hearing (see People v
Cardona, 41 Ny2d 333), that a prosecution witness was not an agent of
t he prosecution when he obtained incrimnating information from
defendant with respect to the victinms death. Although the wtness
had testified in three prior trials after advising the prosecution,
whil e he was incarcerated, that he had information about those
respective crines (see id. at 335), the record supports the court’s
determ nation that the prosecution did not seek information fromthe
wi t ness, but instead passively received the information the day before
the trial began (see People v Davis, 38 AD3d 1170, 1171, |v denied 9
NY3d 842, cert denied 552 US 1065; People v Keith, 23 AD3d 1133, 1134,
v denied 6 NY3d 815). W reject defendant’s further contention that
t he prosecution suborned perjury with respect to the testinony of that
Wi tness (see generally People v Casillas, 289 AD2d 1063, 1064, |v
denied 97 Ny2d 752). Although we agree with defendant that the
credibility of the witness was challenged with taped tel ephone calls
fromthe wtness to an acquai ntance of the victimthat were admtted
in evidence during defendant’s cross-exam nation of the w tness, we
nevert hel ess conclude that the record does not support a determ nation
that the People knowi ngly presented false testinony (see generally
Peopl e v Dwer, 234 AD2d 942, 943). Rather, the credibility of the
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W tness was properly an issue for the jury, which had the opportunity
to hear his testinony and the taped tel ephone calls (see generally
Peopl e v Bl eakl ey, 69 Ny2d 490, 495).

By failing to object during summation, defendant failed to
preserve for our review his further contention that the prosecutor
commtted reversible error by vouching for the credibility of the
W tness during sunmation (see CPL 470.05 [2]; People v Hill, 82 AD3d
1715, 1715, |v denied 17 NY3d 806). In any event, we concl ude that
the prosecutor’s remarks were a fair response to defendant’s
sumat i on, which attacked the credibility of the witness (see People v
Foster, 59 AD3d 1008, 1009, |Iv denied 12 Ny3d 816), and a fair comment
on the evidence (see Hill, 82 AD3d at 1715).

Ent er ed: Novenber 9, 2012 Frances E. Caf ar el
Cerk of the Court



