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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

DEJUAN LONG, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU CF BUFFALO, |INC., BUFFALO (KRISTIN M PREVE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO (M CHAEL J. H LLERY
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County (M
WlliamBoller, A J.), rendered August 12, 2010. The judgnent
convi cted defendant, upon a jury verdict, of crimnal possession of a
weapon in the second degree and crim nal possession of a weapon in the
third degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of crimnal possession of a weapon in the second
degree (Penal Law 8§ 265.03 [3]) and crimnal possession of a weapon in
the third degree (8 265.02 [3]). Defendant contends that the People
failed to establish that he possessed the weapon, i.e., a handgun,
that was seized by the police during a search of his nother’s
apartnment (apartnent) and thus that the evidence is legally
insufficient to support the conviction. W reject that contention.
The | egal sufficiency of the evidence supporting defendant’s
conviction “nust be viewed in light of [Suprene Clourt’s charge as
gi ven wi t hout exception” (People v Ford, 11 NY3d 875, 878). Here, the
court charged the jury that to “[p]ossess neans to have physi cal
possession or otherw se to exercise dom nion or control over tangible
property” (see Penal Law 8 10.00 [8]; CJI2d[NY] Physical and
Constructive Possession). The People presented evidence that, when
the officers executed the warrant to search the apartnent, only
def endant and his nother were present. The nother was in one bedroom
and the weapon was found in the pocket of a man’s jacket in another
bedroom which defendant ran toward when the police entered the
apartnment. That evidence is sufficient to allow a jury to infer that
def endant had domi nion and control over the place where the handgun
was found (see People v Shoga, 89 AD3d 1225, 1227, |v denied 18 NY3d
886; see al so People v Edwards, 39 AD3d 1078, 1079-1080). In
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addition, “[t]he People . . . presented evidence that DNA sanpl es
taken fromthe handgun were consistent with defendant’s DNA, from

whi ch an inference could be made that defendant had physically
possessed the gun at sone point in time” (People v Robinson, 72 AD3d
1277, 1278, |v denied 15 NY3d 809). Thus, the evidence, viewed in the
I ight nost favorable to the People (see People v Contes, 60 NY2d 620,
621), is legally sufficient to establish that defendant possessed the
handgun. Further, view ng the evidence in light of the elenments of
the crimes as charged to the jury (see People v Daniel son, 9 NY3d 342,
349), we conclude that the verdict finding that defendant possessed

t he handgun is not against the weight of the evidence (see Robinson,
72 AD3d at 1278).

Def endant failed to preserve for our review his contention that
the court erred in failing to define “dom nion” and “control” in that
part of its jury charge relating to the weapon possession counts
i nasmuch as he did not request that the court define those terns or
object to the charge as given (see People v Perez, 89 AD3d 1393, 1394,
I v denied 18 NY3d 961; People v Smth, 32 AD3d 1318, 1319, |v denied 7
NY3d 929; People v Pross, 302 AD2d 895, 897, |v denied 99 NY2d 657).
We decline to exercise our power to review that contention as a matter
of discretion in the interest of justice (see CPL 470.15 [6] [a]).

As defendant correctly contends, his Sixth Amendment right of
confrontation was viol ated when the prosecutor referred to an
uni dentified confidential informant in her opening statenent and
elicited testinony concerning the informant during the People s case.
We agree with the People, however, that any error resulting in the
violation of defendant’s right of confrontation is harm ess beyond a
reasonabl e doubt inasmuch as “there is no reasonable possibility that
the error affected the jury’'s verdict” (People v Porco, 17 NY3d 877,
878, cert denied US| 132 S O 1860; see People v Mirrison, 90
AD3d 1554, 1557; see generally People v Crimm ns, 36 Ny2d 230, 237).

Contrary to defendant’s further contention, in deciding
def endant’ s suppression notion the court properly denied discovery of
the identity of the confidential informant and the warrant application
papers w t hout hol ding a Darden hearing (see People v Serrano, 93 Ny2d
73, 76-77). A Darden hearing is not always required “when a defendant
has been deni ed di scovery of the identity of the informant and of the
warrant application papers” (id.). Rather, a Darden hearing “is
required ‘where there is insufficient evidence to establish probable
cause apart fromthe testinony of the arresting officer as to
comuni cations received froman informer’ ” (id. at 77). Indeed, it
is well settled that, “where the suppression court has before it the
warrant papers and the transcript of the informant’s testinony before
the issuing Judge, ‘[t]he court [is] left wwth the relatively
unconpl i cated task of deciding whether, based on [the warrant papers
and testinmony] . . . , the issuing Judge reasonably could have
concl uded that probable cause existed” ” (id. at 76, quoting People v
Castill o, 80 Ny2d 578, 585). Here, in nmaking the determ nation that
probabl e cause existed for the issuance of the warrant authorizing the
police to search the apartnment, the court had before it the warrant
application and the “in-canmera testinony or notes” of the issuing
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court, and thus a Darden hearing was not required.

We al so reject defendant’s contention that the search warrant was
not supported by probable cause. The court properly concluded that
“It]he warrant was valid as it was based on firsthand information from
the officer who conducted the nonitored, controlled drug buy [at the
apartnent] with a confidential informant, thereby establishing the
informant’s reliability” (People v Lanont, 21 AD3d 1129, 1130-1131, Iv
deni ed 6 NY3d 835; see People v Morton, 288 AD2d 557, 558, |v denied
97 Ny2d 758, cert denied 537 US 860), and the court “properly relied
upon the ability of [the issuing court] to assess the credibility of
the confidential informant” (People v Denus, 82 AD3d 1667, 1667, |v
denied 17 NY3d 815; see People v Park, 266 AD2d 913, 913). Finally,
defendant’s contention that the informati on on which the warrant was
based was stale is unpreserved for our review (see CPL 470.05 [2])
and, in any event, that contention |lacks nerit (see People v Mng, 35
AD3d 962, 964, |v denied 8 NY3d 883).

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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OF COUNSEL), FOR RESPONDENT- APPELLANT.
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Appeal , by perm ssion of the Appellate Division of the Suprene
Court in the Fourth Judicial Department, from an order of the Suprene
Court, Onondaga County (John C. Cherundolo, A J.), entered October 6,
2011 in a proceeding pursuant to CPLR article 78. The order granted
petitioner’s notion for | eave to reargue and renew regardi ng the
j udgnment entered May 17, 2011, reversed that judgnent, and ordered
that the parties conduct discovery.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the judgnment entered
May 17, 2011 is reinstated and the petition is thereby di sm ssed.

Menorandum  Petitioner commenced this CPLR article 78 proceedi ng
seeking, inter alia, a wit of prohibition barring respondent from
investigating and disciplining himfor alleged acts of judicial
m sconduct on the ground that respondent |acks subject matter
jurisdiction (see CPLR 7803 [2]). Respondent answered and, in its
first objection in point of |aw, sought dism ssal of the petition on
the grounds that petitioner had not established a clear right to
prohi bition and had an adequate renedy at |aw i nasmuch as respondent’s
determnation is directly appeal able to the Court of Appeals as of
right. Based upon respondent’s first objection in point of |aw,
Suprene Court, inter alia, dismssed the petition (prior judgnment).
Petitioner thereafter noved for |eave to renew and reargue regardi ng
the prior judgnment (see CPLR 2221). The court granted |eave to renew
and reargue, reversed the prior judgnent and ordered that the parties
conduct discovery. W reverse and reinstate the prior judgnent that,
inter alia, dismssed the petition.

Even assum ng, arguendo, that the court properly granted | eave to
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renew and reargue regarding the prior judgnment, we conclude that the
court erred in reversing the prior judgnment upon renewal /reargunent.
“Prohibition wll not ordinarily be warranted where the grievance can
be adequately addressed by alternative proceedings at law or in
equity, such as by notion, appeal, or other applications” (Mtter of
Fel dman v Marcus, 23 AD3d 559, 560, |v denied 7 NY3d 703; see Matter
of Town of Huntington v New York State Div. of Human Ri ghts, 82 Ny2d
783, 786; Matter of Eberhardt v Gty of Yonkers, 305 AD2d 501, 502).
Here, petitioner has an adequate renedy at |aw because he is entitled
to appeal as of right to the Court of Appeals any determ nation of
respondent (see NY Constitution, art VI, 8 22 [a], [d]; Judiciary Law
8§ 44 [7], [9]; see generally Matter of Glpatric [State Connrm. on Jud.
Conduct], 13 Ny3d 586, 589), and thus petitioner is not entitled to
prohibition (see Matter of Ml ea v Marasco, 64 Ny2d 718, 720; Matter
of Arcuri v Kirk, 231 AD2d 962, 964). Moreover, prohibition is
avai |l abl e only when a court or quasi-judicial body exceeds its
jurisdiction in a manner that inplicates the legality of the
proceeding itself (see Matter of Rush v Mrdue, 68 Ny2d 348, 353;
Matter of State of New York v King, 36 Ny2d 59, 64), which is not the
case here. |Indeed, respondent has jurisdiction to investigate and
discipline petitioner for the alleged judicial msconduct (see
generally Glpatric, 13 NY3d at 588-590).

In Iight of our determ nation, we need not reach respondent’s
remai ni ng contentions.

Frances E. Cafarell

Ent er ed: November 9, 2012
derk of the Court
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TAWNY B. W LLI AM5, NOW KNOWN AS TAWNY M
Bl RM NGHAM DEFENDANT- APPELLANT.

VWALTER J. BURKARD, FAYETTEVI LLE, FOR DEFENDANT- APPELLANT.
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W AND JENNI KA W

Appeal from an order of the Suprene Court, Onondaga County
(M chael L. Hanuszczak, A J.), entered February 18, 2011. The order,
anong ot her things, awarded plaintiff sole | egal and physical custody
of the subject children.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |aw by awardi ng def endant an additi onal
day of visitation each week on a specific weekday, which visitation
shal |l begin at the conpletion of the children’s school day and shal
continue until such tinme in the evening that they are able to return
to plaintiff’s honme for their regular bedtine, and as nodified the
order is affirmed without costs and the matter is remtted to Suprene
Court, Onondaga County, for further proceedings in accordance with the
foll owi ng Menorandum  Def endant not her appeals from an order
nodi fyi ng the custody provisions of the parties’ judgnent of divorce
and granting sole | egal and physical custody of the parties’ two
children to plaintiff father and visitation to the nother. Suprene
Court properly determ ned that joint custody is inappropriate
“inasmuch as the parties have an acrinonious relationship and are
unabl e to communicate with each other in a civil manner” (Mtter of
Chri stopher J.S. v Colleen A B., 43 AD3d 1350, 1351). Contrary to the
not her’ s contention, the court properly determ ned that the best
interests of the children warranted the award of sole custody to the
father. “The best interests of a child, which is the forenost
consideration in matters of custody and visitation, is within the
di scretion of the hearing court whose determ nation will not be set
aside unless it lacks a sound and substantial evidentiary basis”
(Matter of Arelis Carnmen S. v Daniel H, 78 AD3d 504, 504, |v denied
16 NY3d 707; see Dubuque v Bremller, 79 AD3d 1743, 1744). Here, we
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see no reason to disturb the court’s custody determ nation inasnuch as
it is supported by the requisite “sound and substantial basis in the
record” (Dubuque, 79 AD3d at 1744 [internal quotation marks omtted]).
We agree with the court’s conclusion that, although both parties
appear to be fit and |l oving parents, the evidence presented at the
heari ng establishes that the father is better able to provide for the
children s educational and nedical needs.

We further conclude, however, that the court erred in limting
the nother’s visitation to alternate weekends. Although there was a
sound and substantial basis in the record for the court’s
determnation to nodify the prior visitation schedule (see generally
Matter of Nicole J.R v Jason MR, 81 AD3d 1450, 1451, |v denied 17
NY3d 701; Matter of Flood v Flood, 63 AD3d 1197, 1198), we agree with
the nother and the Attorney for the Children that the court erred in
elimnating visitation between the nother and the children during the
week. Thus, we conclude that the court “inprovidently exercised its
di scretion in determning the amunt of visitation for the [nother],
whi ch did not include an award of weekday . . . visitation” (Matter of
Sol ovay v Sol ovay, 94 AD3d 898, 900, Iv denied 19 NY3d 808; see Matter
of Brown v Brown, 97 AD3d 673, 674; see generally Matter of Roody v
Charl es, 283 AD2d 945, 946).

Based on the record before us, we conclude that the best
interests of the children woul d be served by awardi ng the nother an
addi tional day of visitation each week on a specific weekday, which
visitation shall begin at the conpletion of the children’s school day
and shall continue until such tine in the evening that they are able
to return to the father’s hone for their regular bedtine. W
therefore nodify the order accordingly, and we remt the matter to
Suprene Court to set a specific day of the week and the specific tines
during which such visitation should occur, either upon agreenent of
the parties or after a hearing if they are unable to agree.

Ent er ed: Novenber 9, 2012 Frances E. Caf ar el
Cerk of the Court
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IN THE MATTER OF THE TRUSTS FOR STEPHANI E
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------------------------------------------ MEMORANDUM AND ORDER
STEPHANI E MCDONALD AND KELLY MCDONALD,

PETI TI ONERS- RESPONDENTS;

| DALYNN LUPPI NO MCDONALD, TRUSTEE,

RESPONDENT- APPEL LANT.

(APPEAL NO. 1.)

BARRY J. DONCHUE, TONAWANDA, FOR RESPONDENT- APPELLANT.

KEVIN T. STOCKER, TONAWANDA, FOR PETI TI ONERS- RESPONDENTS.

Appeal from an order of the Surrogate’s Court, Erie County
(Barbara Howe, S.), entered Decenber 20, 2010. The order found that
| dal ynn Luppi no McDonal d had abused her fiduciary responsibilities as
t rust ee.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi thout costs and the petition is
di sm ssed.

Menorandum I n appeal No. 1, respondent (hereafter, trustee)
appeals froman order determning that she failed to observe the terns
of two testanentary trusts and abused her fiduciary responsibilities
with respect to each trust and setting forth a date upon which the
matter woul d be deened finally submtted, whereupon Surrogate’ s Court
woul d determ ne the affirmative relief to be granted. In appeal No.
2, the trustee appeals froman order that denied her notion for |eave
to renew or reargue the “conclusion [of the Surrogate] that [she]
“abused her fiduciary responsibilities.” ” In appeal No. 3, she
appeals froman order that, follow ng an evidentiary hearing, renoved
her as trustee, bypassed the alternate trustee naned in the subject
last will and testanment and appointed a successor trustee. In appeal
No. 4, she appeals froman order that, inter alia, awarded attorney
fees to petitioners in the anmount of $14, 600.

Petitioners, who are twin sisters, commenced this proceeding
seeking, inter alia, to renove their nother as the trustee of each
testamentary trust created for themby the last will and testanment of
their grandfather, who was the trustee’s father. Petitioners were 19
years of age when the petition was filed. Petitioners’ central claim
is that the trustee refused to nmake discretionary distributions from
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the trusts for paynment of their college expenses and for the purchase
of an autonobile for each of them

| nsof ar as relevant to these appeals, the trusts provide that
“[t]he Trustee shall pay or apply to or for the use of each such
living grandchild of mine so nuch of the inconme, accunul ated incone
and principal of such share at any tinme and fromtinme to tine as the
Trustee deens advisable in [the Trustee’s] sole discretion not subject
to judicial review, to provide for such grandchild s naintenance,
support, education, health and welfare, even to the point of
exhausting the sanme.” The trusts also provide for periodic fractional
di stributions of principal and accumrul ated i ncone when the
beneficiaries reach the ages of 30, 32 and 35, at which tinme the
trusts termnate. On the return date of the order to show cause that
initiated the proceeding, the trustee appeared with counsel who served
a letter response to the petition and nade a representation in court
that it was to be considered as the trustee’s answer. No objection
was raised by petitioners thereto, and we thus concl ude that they
“proceeded on the theory that [they] had to prove [their] claimas if
it stood controverted. [They] did not seek to proceed as if upon a
default” (Matter of Bem s v Larkin, 249 App Div 762, 763).
Petitioners further waived any objection to the | ack of verification
by failing to reject the trustee s pleading pursuant to CPLR 3022 in a
timely manner (see Matter of Rouson, 32 AD3d 956, 959). Thus, we
conclude that the Surrogate erred in sua sponte determ ning that the
trustee was in default in pleading and in proceeding to decide the
nmerits of the petition as if it was uncontroverted (see generally
DiPietro v Seth Rotter, P.C., 267 AD2d 1, 2).

Turning to the nerits of the orders in appeal Nos. 1 and 3, we
conclude on this record that the Surrogate erred in determning in
appeal No. 1 that the trustee had failed to observe the ternms of the
trusts and had abused her fiduciary responsibilities with respect to
each trust. The Surrogate further erred in appeal No. 3 in granting
affirmative relief, i.e., ultimtely renoving the trustee and
sumarily bypassing the alternate trustee named by the testator,
petitioners’ grandfather, in order to appoint a successor trustee not
named in the will. W therefore reverse the order in appeal No. 1 and
dism ss the petition, and we vacate the order in appeal No. 3 inasnuch
as the petition has been dismssed. “As a general rule the courts of
this State will respect and not interfere with a trustee’s deci sion
unless it can be shown that the decision constituted an abuse of the
di scretion given the trustee by the testator” (Matter of Hoel zer v
Blum 93 AD2d 605, 612). The judicial deference afforded trustees
under this rule is particularly broad where the testator has
mani fested an intention to grant the trustee greater than ordinary
|atitude in exercising discretionary judgnment (see Restatenent [ Third]
of Trusts 8 50, Conment c¢ on Subsection [1]). Here, the testator
mani fested a clear intention to grant the trustee the greatest
latitude permtted by law in exercising discretionary judgnent. Wile
the phrase used by the testator, “as the Trustee deens advisable in
[the Trustee’ s] sole discretion not subject to judicial review,” does
not relieve the trustee of all accountability, it manifests the
testator’s clear intent to grant the trustee the broadest extended
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di scretion in nmaking discretionary distributions of incone and/or
principal (see Matter of Maul v Fitzgerald, 78 AD2d 706, 707-708;
Matter of Danon, 71 AD2d 916, 916-917; Matter of Ml oshok v Blum 109
M sc 2d 660, 661; Restatement [Third] of Trusts § 50).

Not wi t hst andi ng the extended discretion granted to the trustee by
the testator, the exercise of the trustee’s judgnent in making
di scretionary distributions should be evaluated in |ight of the
avai lability of other resources, including public benefits and the
parental duty of support (see Restatenment [Third] of Trusts 8§ 50,
Comment e on Subsection [2]; Matter of Roberts [New York City Health &
Hosps. Corp.], 61 NY2d 782, 783-784; Matter of Escher, 52 Ny2d 1006,
1008). Here, the record establishes that the trustee, in her capacity
as petitioners’ parent, was the custodian of a New York 529 Coll ege
Savi ngs account for each petitioner and that the account bal ances were
nore than adequate to provide for petitioners college expenses. W
al so note that the college costs of petitioner Kelly MDonald for the
2010- 2011 academic year were fully paid by public benefits and that,
not abl y, Stephanie MDonald failed to conplete the necessary
applications for public college benefits and tuition assistance for
that academ c year. W thus conclude that the trustee did not abuse
t he extended discretion granted to her by the testator by declining to
make distributions fromthe trust for college costs payabl e through
ot her sources or in furtherance of the desires of petitioners to
purchase autonobiles. While we are mndful of the friction between
t he teenaged petitioners and their nother, we nonethel ess adhere to
the sound rule that nmere friction or disharnony between a trustee and
one or nore beneficiaries is not a sufficient ground to justify the
removal of the trustee (see Burke v Baudouine, 190 App Div 186, 187,
affd 232 Ny 532; Matter of Edwards, 274 App Div 244, 247-248; Matter
of Graves, 110 NYS2d 763, 767 [Sur Ct]). “If it were, an obstreperous
mal i ntenti oned beneficiary could cause the renoval of a conpetent
trustee through no fault on the latter’s part” (G aves, 110 NYS2d at
767) .

Finally, we dism ss the appeal fromthe order in appeal No. 2,
and we reverse the order in appeal No. 4. |Insofar as the order in
appeal No. 2 denied that part of the notion for |eave to reargue, no
appeal lies fromthe order (see Enpire Ins. Co. v Food City, 167 AD2d
983, 984) and, insofar as the order in appeal No. 2 denied that part
of the notion for |eave to renew, the appeal is noot in view of our
determ nation in appeal No. 1 (see McCabe v CSX Transp., lnc., 27 AD3d
1150, 1151). Wth respect to the award of, inter alia, attorney fees
to petitioners in appeal No. 4, we note that “it is well settled that
a Surrogate has the discretion to order a fiduciary to pay [attorney]
fees” (Matter of Manufacturers & Traders Trust Co. [Adans], 72 AD3d
1573, 1574; see generally Matter of Garvin, 256 NY 518, 521-522), but
such fees are not awarded “where there is no agreenent, statute or
rule providing for such fees and where the |osing party has not acted
maliciously or in bad faith” (Matter of Saxton, 274 AD2d 110, 121).

In light of our determnation in appeal Nos. 1 and 3, we concl ude that
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petitioners are not entitled to an award of attorney fees.

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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IN THE MATTER OF THE TRUSTS FOR STEPHANI E

MCDONALD AND KELLY MCDONALD CREATED | N THE

WLL OF | GNATIUS S. LUPPI NO, DECEASED.
------------------------------------------ MEMORANDUM AND ORDER
STEPHANI E MCDONALD AND KELLY MCDONALD,

PETI TI ONERS- RESPONDENTS;

| DALYNN LUPPI NO MCDONALD, TRUSTEE,

RESPONDENT- APPEL LANT.

(APPEAL NO. 2.)

BARRY J. DONCHUE, TONAWANDA, FOR RESPONDENT- APPELLANT.

KEVIN T. STOCKER, TONAWANDA, FOR PETI TI ONERS- RESPONDENTS.

Appeal from an order of the Surrogate’s Court, Erie County
(Barbara Howe, S.), entered April 13, 2011. The order, inter alia,
deni ed the notion of Idalynn Luppino McDonald for |eave to renew or
reargue.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs.

Sane Menorandumas in Matter of Luppino ([appeal No. 1] _ AD3d
___[Nov. 9, 2012]).

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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IN THE MATTER OF THE TRUSTS FOR STEPHANI E

MCDONALD AND KELLY MCDONALD CREATED | N THE

WLL OF I GNATIUS S. LUPPI NO, DECEASED.

STEPHANI E MCDONALD AND KELLY MCDONALD,

PETI TI ONERS- RESPONDENTS;

| DALYNN LUPPI NO MCDONALD, TRUSTEE, MEMORANDUM AND ORDER
RESPONDENT- APPELLANT.

THOMAS F. HEWNER, ESQ, COURT APPO NTED SUCCESSOR

TRUSTEE, RESPONDENT.

(APPEAL NO 3.)

BARRY J. DONCHUE, TONAWANDA, FOR RESPONDENT- APPELLANT.

KEVIN T. STOCKER, TONAWANDA, FOR PETI TI ONERS- RESPONDENTS.

Appeal from an order of the Surrogate’s Court, Erie County
(Barbara Howe, S.), entered July 5, 2011. The order, inter alia,
removed | dal ynn Luppi no McDonal d as trustee and appoi nted Thomas F.
Hewner, Esq. as successor trustee.

It is hereby ORDERED t hat the order so appealed fromis
unani mously vacated on the | aw w thout costs.

Sanme Menorandumas in Matter of Luppino ([appeal No. 1] _ AD3d
___ [Nov. 9, 2012]).

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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IN THE MATTER OF THE TRUSTS FOR STEPHANI E

MCDONALD AND KELLY MCDONALD CREATED | N THE

WLL OF | GNATIUS S. LUPPI NO, DECEASED.
------------------------------------------ MEMORANDUM AND ORDER
STEPHANI E MCDONALD AND KELLY MCDONALD,

PETI TI ONERS- RESPONDENTS;

| DALYNN LUPPI NO MCDONALD, TRUSTEE,

RESPONDENT- APPEL LANT.

(APPEAL NO. 4.)

BARRY J. DONCHUE, TONAWANDA, FOR RESPONDENT- APPELLANT.

KEVIN T. STOCKER, TONAWANDA, FOR PETI TI ONERS- RESPONDENTS.

Appeal from an order of the Surrogate’s Court, Erie County
(Barbara Howe, S.), entered August 29, 2011. The order, inter alia,
di rected Idal ynn Luppino McDonald to pay attorney fees to Kevin T.
St ocker, Esq.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw w thout costs.

Sane Menorandumas in Matter of Luppino ([appeal No. 1] _ AD3d
___[Nov. 9, 2012]).

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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BARBARA SMVALL, AS ADM NI STRATRI X OF THE ESTATE
OF M CHAEL SMALL, DECEASED, PLAI NTI FF- APPELLANT,

\% MEMORANDUM AND ORDER

FRANCI S CAPRARA, ET AL., DEFENDANTS,

SUNDANCE POOL & PATI O | NC., DEFENDANT- APPELLANT,
TRAVI S | NDUSTRI ES, | NC. AND ROBERTSHAW CONTRCLS
COMPANY, DEFENDANTS- RESPONDENTS.

HANCOCK ESTABROCK, LLP, SYRACUSE (ALAN J. PIERCE OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

KNYCH & VWHRI TENOUR, LLC, SYRACUSE ( BRENDAN J. REAGAN COF COUNSEL), FOR
DEFENDANT- APPELLANT.

SUGARVAN LAW FI RM LLP, SYRACUSE ( MATTHEW D. GUMAER OF COUNSEL), FOR
DEFENDANT- RESPONDENT TRAVI S | NDUSTRI ES, | NC.

GOLDBERG SEGALLA LLP, SYRACUSE ( KENNETH M ALWEI S OF COUNSEL), FOR
DEFENDANT- RESPONDENT ROBERTSHAW CONTROLS COMPANY.

Appeal s from an order of the Supreme Court, Jefferson County
(Hugh A. Glbert, J.), entered April 29, 2011. The order, anong ot her
t hings, granted the notions of defendants Travis Industries, Inc. and
Robert shaw Control s Conpany for summary judgnent.

Now, upon reading and filing the stipulation w thdraw ng appeal s
signed by the attorneys for the parties and filed on Cctober 9, 2012,

It is hereby ORDERED t hat said appeal taken by defendant Sundance
Pool & Patio, Inc. is unaninously dismssed upon stipulation, said
appeal taken by plaintiff insofar as it concerns defendant Travis
| ndustries, Inc. is dism ssed upon stipulation and the order is
affirmed wi t hout costs.

Menorandum  Plaintiff comrenced this action as admnistratrix of
the estate of decedent, who was killed while lighting a pilot on a
fireplace. Wiile decedent was lighting the pilot, an expl osion
shattered the front glass enclosure of the fireplace and severed
decedent’ s left carotid artery, and he bled to death. Defendant
Travis Industries, Inc. manufactured the fireplace, defendant
Robert shaw Control s Conpany (Robertshaw) manufactured the valve in the
fireplace that stops the flow of gas in the event of a pilot outage,
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and def endant Sundance Pool & Patio, Inc. sold and installed the
fireplace. Robertshaw noved for summary judgnment dism ssing the
anmended conpl aint against it on the ground that plaintiff could not
establish that any defect in its valve was a substantial cause of the
accident. Specifically, Robertshaw submitted evidence that the valve
in question was tested and there was no evidence of any failure or

mal function. Suprene Court granted the notion, determ ning that
Robert shaw had subm tted proof establishing that the acci dent was not
caused by a defect in its valve, and that plaintiff did not controvert
that proof with any proof of her own that the valve was defective, but
instead relied “solely upon the occurrence of the accident.” W
affirm Robertshaw subm tted proof in adm ssible form establishing,
as a matter of law, that its product was not defective (see generally
Schl anger v Doe, 53 AD3d 827, 830). Thus, “[i]n order to proceed in

t he absence of evidence identifying a specific flaw, . . . plaintiff
[was required to] prove that the product did not performas intended
and exclude all other causes for the product’s failure that [were] not
attributable to” Robertshaw, and here plaintiff failed to raise a
triable issue of fact whether the product did not performas intended
(Speller v Sears, Roebuck & Co., 100 Ny2d 38, 41). Plaintiff could
not nmeet her burden by relying solely on the occurrence of the
accident, or through nere conclusions or unsubstantiated assertions
(see Rachlin v Volvo Cars of NN Am, 289 AD2d 981, 982-983).

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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IN THE MATTER OF WLLIAM B. JOHNSTON,
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER

GALEN D. KI RKLAND, COWM SSI ONER, NEW YORK
STATE DI VI SI ON OF HUMAN RI GHTS,

RESPONDENT- PETI TI ONER,

SCOIT GEHL, HOUSI NG OPPORTUNI TI ES MADE

EQUAL, INC., STEPHANNE M G LLIAM ERIC T.
SCHNEI DERVAN, NEW YORK STATE ATTORNEY GENERAL,
MAYOR BYRON W BROWN AND ERI E COUNTY EXECUTI VE
CHRI STOPHER C. COLLI NS, RESPONDENTS.

WLLI AM B. JOHNSTQN, PETI TI ONER- RESPONDENT PRO SE.

CAROLI NE J. DOWNEY, BRONX (TONI ANN HOLLI FI ELD OF COUNSEL), FOR
RESPONDENT- PETI TI ONER.

JENNI FER METZGER Kl MURA, BUFFALO, FOR RESPONDENTS SCOIT GEHL AND
HOUSI NG OPPORTUNI TI ES MADE EQUAL, | NC. AND STEPHANIE M G LLI AM

M CHAEL A. SI RAGUSA, COUNTY ATTORNEY, BUFFALO (SHAWN P. HENNESSY OF
COUNSEL), FOR RESPONDENT ERI E COUNTY EXECUTI VE CHRI STOPHER C. COLLI NS.

TI MOTHY A. BALL, CORPORATI ON COUNSEL, BUFFALO (CI NDY T. COOPER OF
COUNSEL), FOR RESPONDENT MAYOR BYRON W BROWN.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY ( ANDREW B. AYERS OF
COUNSEL), RESPONDENT PRO SE.

Proceedi ng pursuant to Executive Law 8 298 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Depart nment by order of the Supreme Court, Erie County [Tinothy J.
Wal ker, A J.], entered Septenber 2, 2011) to annul a determ nation of
the New York State Division of Human Rights. The determ nation found
that petitioner had engaged in unlawful discrimnatory practices with
respect to housing.

It is hereby ORDERED that the determ nation is unaninously
confirmed wi thout costs, the petition is dismssed, the cross petition
is granted, and petitioner-respondent is directed to pay respondent
Stephanie M G lliamthe sumof $2,500 as damnages for mental anguish
and humliation, with interest at the rate of 9% per annum commenci ng
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February 3, 2011; to pay respondent Housing Opportunities Made Equal,
Inc. the sum of $4,281 for econom ¢ damages, with interest at the rate
of 9% per annum conmenci ng March 31, 2009, and the sum of $8, 000 for
punitive danmages, with interest at the rate of 9% per annum conmenci ng
February 3, 2011; and to pay the Conptroller of the State of New York
the sum of $15,000 for a civil fine and penalty, with interest at the
rate of 9% per annum comrenci ng February 3, 2011.

Menorandum  Petitioner-respondent, WIlliam B. Johnston
(petitioner), comenced this proceedi ng pursuant to Executive Law §
298 seeking to annul the determ nation of the New York State D vision
of Human Ri ghts (Division) that petitioner had engaged in unl awf ul
di scrimnatory practices with respect to housing. The determ nation
confirmed the recommended order of the Adm nistrative Law Judge, which
was issued after a hearing, and ordered, inter alia, that petitioner
pay various damages, penalties and fines. Respondent-petitioner
Comm ssioner of the Division filed a cross petition seeking an order
confirmng the determ nation and directing petitioner to conply with

the determnation. |In addition, in their answer, respondents Scott
Gehl of Housing Opportunities Made Equal, Inc. and Stephanie M
Glliamraised the affirmati ve defense that the proceeding is tinmne-

barred. The proceeding was transferred to this Court pursuant to
Executive Law 8 298 and 22 NYCRR 202.57 (c) (2).

We agree with respondents Gehl and Glliamthat the proceeding is
tinme-barred, and we therefore dismss the petition. Executive Law §
298 requires that a proceeding challenging a determnation of the
Di vi sion nust be brought “within sixty days after the service of such
an order,” and the determ nation contains a notice that petitioner
must conply with that requirenent. Here, the proceedi ng was comrenced
63 days after service of the determnation, and it is well settled
that “[t]he provisions of CPLR 2103 (subd [c]) prescribing extensions
of time where service on a party is nade by nmail do not apply to
adm ni strative proceedi ngs” (Matter of Fiedelnman v New York State
Dept. of Health, 58 Ny2d 80, 81; see generally Matter of Lester v New
York State O f. of Parks, Recreation & Historic Preserv., 60 AD3d 680,
681, |v denied 12 NY3d 712).

We have considered petitioner’s remai ning contentions and
conclude that they are without nmerit.

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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IN THE MATTER OF MARSEAN JOHNSQON, PETI TI ONER,
\% MVEMORANDUM AND ORDER

BRI AN FI SCHER, COWM SSI ONER, NEW YORK STATE
DEPARTMENT OF CORRECTI ONAL SERVI CES, RESPONDENT.

MARSEAN JOHNSQN, PETI TI ONER PRO SE.

ERI C T. SCHNEI DERMAN, ATTORNEY GENERAL, ALBANY (PETER H. SCH FF OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Supreme Court, Cayuga County [Mark H
Fandrich, A J.], entered March 22, 2012) to review a determ nation of
respondent. The determ nation found after a Tier IIl hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
nodi fied on the law and the petition is granted in part by annulling
that part of the determ nation finding that petitioner violated i nmate
rule 121.14 (7 NYCRR 270.2 [B] [22] [v]) and vacating the penalty and
as nodified the determnation is confirnmed w thout costs, respondent
is directed to expunge frompetitioner’s institutional record al
references to the violation of that inmate rule and the matter is
remtted to respondent for further proceedings in accordance with the
foll owi ng Menorandum Petitioner conmrenced this CPLR article 78
proceedi ng seeking to annul the determnation, following a Tier |11
hearing, that he violated various inmate rules as charged in a
m sbehavi or report. W conclude that there is substantial evidence to
support the determ nation that petitioner violated inmate rules 113.25
(7 NYCRR 270.2 [B] [14] [xv] [drug possession]), 114.10 (7 NYCRR 270.2
[B] [15] [i] [smuggling]), 121.11 (7 NYCRR 270.2 [B] [22] [ii] [third-
party call]) and 180.10 (7 NYCRR 270.2 [B] [26] [i] [facility
visitation violation]). The m sbehavior report, together with the
unusual incident report, petitioner’s adm ssions at the hearing, the
confidential testinony and information considered by the Hearing
O ficer, the tape recordings of the tel ephone conversations at issue
and the hearing testinony of two investigators, constitute substanti al
evi dence that petitioner violated those inmate rules (see generally
Matter of Colon v Fischer, 83 AD3d 1500, 1501; Matter of Sanders v
Haggett, 72 AD3d 1372, 1372-1373). Contrary to petitioner’s
contention, he was not entitled to access the confidential informtion
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(see Sanders, 72 AD3d at 1373). Further, given the ongoing crim nal
investigation related to the confidential information, the Hearing

O ficer properly maintained the confidentiality of that information
(see Matter of WIlliams v Goord, 23 AD3d 872, 872). There is no merit
to petitioner’s additional contention that the m sbehavior report
failed to provide himwith sufficient detail to prepare a defense (see
Matter of Robinson v Herbert, 269 AD2d 807, 807).

As respondent correctly concedes, however, the determ nation that
petitioner violated inmate rule 121.14 (7 NYCRR 270.2 [B] [22] [V]
[ exchanging PINs]) is not supported by the record. W therefore
nodi fy the determ nation and grant the petition in part by annulling
that part of the determ nation finding that petitioner violated i nmate
rule 121. 14, and we direct respondent to expunge from petitioner’s
institutional record all references to the violation of that rule.
| nasmuch as a single penalty was inposed for all five rule violations
charged and the record fails to specify any relation between the
viol ations and that penalty, we further nodify the determ nation by
vacating the penalty, and we remt the matter to respondent for
i mposition of an appropriate penalty on the remaining violations (see
Col on, 83 AD3d at 1502).

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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IN THE MATTER OF VI OLET A. HALL, PETI TI ONER
\% MVEMORANDUM AND ORDER

NIl RAV R SHAH, M D., COW SSI ONER, NEW YORK
STATE DEPARTMENT OF HEALTH, AND PHI LI P BAUSQO

DI RECTOR, CAYUGA COUNTY HUMAN SERVI CES, MEDI CAI D
DI VI SI ON, RESPONDENTS.

MENTER, RUDIN & TRI VELPI ECE, P.C., SYRACUSE (JOSEPH NE YANG PATYl OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (KATE H NEPVEU COF
COUNSEL), FOR RESPONDENT NI RAV R. SHAH, M D., COW SSI ONER, NEW YCORK
STATE DEPARTMENT OF HEALTH.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Supreme Court, Cayuga County [Thomas G
Leone, A.J.], entered February 27, 2012) to review a determ nation of
the New York State Department of Health. The determ nation found that
petitioner was eligible for chronic care Medicaid benefits as of July
1, 2009.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is disnm ssed.

Menmorandum  Petitioner conmmenced this CPLR article 78 proceeding
chal l enging the determ nation of the New York State Departnent of
Health (DOH) after a hearing that she was not eligible for chronic
care Medicaid benefits (Medicaid benefits) until July 1, 2009. The
DOH s determnation nodified the determ nation of Cayuga County Human
Services (agency) that petitioner was not eligible for Medicaid
benefits until August 1, 2009. The matter was transferred to this
Court pursuant to CPLR 7804 (Q).

Petitioner contends that she was not required to submt a
Medi cai d application in order to receive Medicaid benefits because she
had previously provided the agency with an attestation of her
resources as part of her application for Medicare Savings Program
benefits, which she had been receiving since February 2003. W reject
that contention. “In reviewing a Medicaid eligibility determ nation
made after a fair hearing, [a] court must review the record, as a
whol e, to determine if the agency’ s decisions are supported by
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substantial evidence and are not affected by an error of law (Mtter
of Barbato v New York State Dept. of Health, 65 AD3d 821, 822-823, |v
denied 13 NY3d 712 [internal quotation marks omitted]; see Matter of
Pet erson v Dai nes, 77 AD3d 1391, 1392-1393). Were, as here, there is
an i ssue concerning an agency’s application of Medicaid regul ations
and directives, “the fact that the agency’s interpretation m ght not
be the nost natural reading of [its] regulation [or directive], or
that the regulation [or directive] could be interpreted in another
way, does not make the interpretation irrational” (Matter of Sisters
of Charity Hosp. v Daines, 84 AD3d 1757, 1758, |v denied 87 AD3d 1415
[internal quotation marks omtted]).

| nsof ar as rel evant here, the regulations that govern eligibility
for nedical assistance provide that “[a]ll departnental regulations
relating to public assistance and care apply to nedical assistance
except those that are inconsistent with the |aws and regul ations
governing the nedical assistance progranf (18 NYCRR 360-1.2). Those
regul ations further provide that persons applying for such assistance
“must conplete and sign a State-prescribed form” i.e., a Medicaid
application (18 NYCRR 360-2.2 [d] [1]). In support of her contention
that she was not required to submt a Medicaid application, petitioner
relies on 18 NYCRR 350.4 (b), which pertains to eligibility for public
assi stance generally and states that “[t]he State-prescribed formis
not required to be conpl eted under the follow ng circunstances: For a
person continuously in receipt of sone formof assistance or care from
the sane district, the application formconpleted at the tine of
original application will suffice. Transfers or reclassifications,
except as required under subdivision (a) of this section, need not be
confirmed by conpletion of a new State-prescribed form” The DOH
determ ned that section 350.4 (b), which relates to public assistance,
is inconsistent with section 360-2.2 (d) (1) because the latter
section, which relates to medical assistance, contains no exceptions.
The DOH t hus determ ned that, pursuant to section 360-1.2, the nedical
assi stance regulation controls. W cannot say that the DOH s
interpretation of those regulations is irrational (see Sisters of
Charity Hosp., 84 AD3d at 1758). W thus conclude that the DOH s
determ nation that petitioner was required to submt a formal Medicaid
application in order to receive Medicaid benefits was “not arbitrary
and capricious, or irrational, and is therefore entitled to deference”
(Matter of Elcor Health Servs. v Novello, 100 NY2d 273, 276).

W reject petitioner’s further contention that the effective date
of her benefits should be May 22, 2008, the date when the nursing hone
sent a letter to the agency wi th supporting docunentation for
petitioner’s Medicaid application. According to petitioner, that was
t he date when the agency received “process” concerning petitioner’s
need for Medicaid benefits. The Medicaid Reference Guide (MG
provides that “[t]he date of application is the date that a signed
State-prescribed application form or a State-approved equival ent form
or process is received by the facilitated enroller or the | ocal
district” (enphasis added). The DOH has interpreted that | anguage to
nmean that “process” nust be “State-approved,” and the DOH therefore
determ ned that the 2008 |etter did not constitute “process” as that
termis used in the MVRG W conclude that such an interpretation is



- 3- 973
TP 12-00443

r easonabl e.

We also reject petitioner’s contention that, under the MRG the
agency was required to treat the date of her Medicaid application as
the date the agency received notice of her request for Medicaid
benefits, i.e., May 22, 2008, and thus that the agency was required to
treat that date as the effective date of her Medicaid benefits. The
rel evant portion of the MRG provides that, “[i]f a recipient who
attested to his/her resources subsequently requests coverage for |ong-
termcare services, the date of the request shall be treated as the
date of the new application for purposes of establishing the effective
date and the three-nonth retroactive period for increased coverage”
(enphasi s added). As the DOH determ ned, petitioner was not a
reci pient of Medicaid as of May 2008 and consequently that provision
does not apply to her. |Indeed, petitioner’s 2003 application for
benefits clearly indicates that it was for Medicare Savings Program
benefits only. W therefore conclude that the DOH s determ nation
that petitioner was not eligible for chronic care Medicaid benefits as
of May 2008 is supported by substantial evidence.

Finally, we conclude that the DOH did not err in rejecting
petitioner’s contention that she and the nursing hone reasonably
relied on the agency’s representations that petitioner had a pendi ng
Medi cai d application as of May 22, 2008 and that the agency did not
notify either petitioner or the nursing honme prior to June 2009 that a
Medi cai d application was required. To the extent that petitioner’s
contention anounts to an estoppel argunent, “estoppel generally
‘cannot be invoked agai nst a governnmental agency to prevent it from
di scharging its statutory duties’ ” (Matter of Shelton v Wng, 256
AD2d 1143, 1144, quoting Matter of New York State Med. Transporters
Assn. v Perales, 77 NY2d 126, 130). 1In any event, we concl ude that
the DOH s rejection of petitioner’s reasonable reliance argunment is
“supported by substantial evidence and [is] not affected by an error
of |law’ (Barbato, 65 AD3d at 823 [internal quotation marks onmitted]).
The agency presented evidence that, on May 28, 2008 and February 24,
2009, it sent letters to petitioner’s son indicating that the encl osed
Medi cai d application required conpletion. Although the wfe of
petitioner’s son, who is petitioner’s power of attorney, denied that
she received those letters, the DOH discredited that testinony.
“Issues of witness credibility are . . . for the admnistrative agency
to resolve in the exercise of its exclusive fact-finding authority”
(Matter of Barhite v Village of Medina, 23 AD3d 1114, 1115).

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

SHAWN Z| MMERVAN, DEFENDANT- APPELLANT.

ROBERT M PUSATERI, CONFLI CT DEFENDER, LOCKPORT ( EDWARD P. PERLMAN OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SHAWN ZI MMERVAN, DEFENDANT- APPELLANT PRO SE

M CHAEL J. VI OLANTE, DI STRI CT ATTORNEY, LOCKPORT (LAURA T. BI TTNER OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Niagara County Court (Sara S
Sperrazza, J.), rendered April 27, 2011. The judgnent convicted
def endant, upon his plea of guilty, of kidnapping in the second degree
and assault in the first degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of kidnapping in the second degree (Penal Law
8 135.20) and assault in the first degree (8 120.10 [1]). Contrary to
the contention of defendant in his main brief, his waiver of the right
to appeal is valid. The record establishes that County Court
“ ‘engage[d] the defendant in an adequate colloquy to ensure that the
wai ver of the right to appeal was a know ng and voluntary choice ”
(People v d asper, 46 AD3d 1401, 1401, Iv denied 10 NY3d 863; see
Peopl e v Korber, 89 AD3d 1543, 1543, |Iv denied 19 Ny3d 864; cf. People
v Adger, 83 AD3d 1590, 1591, Iv denied 17 NY3d 857). W have
consi dered defendant’s renmaining contentions in his main brief with
respect to the waiver of the right to appeal and conclude that they
are without nerit.

Def endant’ s contention in his main brief that the court erred in
failing sua sponte to inquire into his state of intoxication at the
time of the conmssion of the crinme is actually a challenge to the
factual sufficiency of the plea allocution, and it is well settled
that defendant’s valid waiver of the right to appeal enconpasses that
chal I enge (see People v 3 een, 73 AD3d 1443, 1444, |v denied 15 Ny3d
733; People v Ginmes, 53 AD3d 1055, 1056, |v denied 11 NY3d 789;
People v McKay, 5 AD3d 1040, 1041, |v denied 2 NY3d 803). Defendant’s
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valid waiver of the right to appeal al so enconpasses the challenge in
his main brief to the severity of the sentence (see People v Lopez, 6
NY3d 248, 255-256).

The further contention of defendant in his main brief, pro se
suppl emental brief and pro se reply brief that the court erred in
denying his notion to withdraw his plea of guilty is based on the
“contention of defendant that the plea was not voluntarily entered|,
and thus it] survives his waiver of the right to appeal” (People v
Pol eun, 75 AD3d 1109, 1109, Iv denied 15 NY3d 923; see People v
I rvine, 42 AD3d 949, 950, |v denied 9 Ny3d 962). W concl ude,
however, that defendant’s contention is without nmerit. “Perm ssion to
withdraw a guilty plea rests solely within the court’s discretion
., and refusal to permt w thdrawal does not constitute an abuse of
that discretion unless there is sone evidence of innocence, fraud, or
m stake in inducing the plea” (People v Robertson, 255 AD2d 968, 968,

I v deni ed 92 Ny2d 1053; see People v Wil f, 88 AD3d 1266, 1266-1267, |lv
denied 18 NY3d 863). Here, “[t]he court was presented with a
credibility determ nati on when defendant noved to withdraw his plea
and advanced his belated clainf] of [intoxication] . . ., and it did
not abuse its discretion in discrediting th[fat] clainf]” (People v
Sparci no, 78 AD3d 1508, 1509, |v denied 16 NY3d 746). W reject
defendant’s further contention that a hearing was required on the
notion. “Only in the rare instance wll a defendant be entitled to an
evidentiary hearing; often a limted interrogation by the court wll
suffice. The defendant should be afforded [a] reasonabl e opportunity
to present his contentions and the court should be enabled to nmake an
i nformed determ nation” (People v Tinsley, 35 Ny2d 926, 927; see
People v Strasser, 83 AD3d 1411, 1411). The record establishes that
def endant was afforded such an opportunity and that the court was able
to make an informed determ nation of the notion

In addition, although defendant’s further contention in his main
brief that his plea was not knowi ng, voluntary and intelligent because
he was coerced into pleading guilty “survives his valid waiver of the
right to appeal and he preserved that contention for our review by
nmoving to withdraw the plea (People v Phillips, 56 AD3d 1168, 1169, Iv
denied 11 NY3d 928), we reject that contention. Defendant contends
that he was coerced because he had no choice but to accept the plea
bargain offered by the People. Defendant is not entitled to the plea
bargain of his choosing, and “defendant’s fear that a harsher sentence
woul d be inposed if defendant were convicted after trial does not
constitute coercion” (People v Newman [appeal No. 1], 231 AD2d 875,
875, |v denied 89 Ny2d 944; see People v Jackson, 90 AD3d 1692, 1693,

I v deni ed 18 NY3d 958; People v Boyde, 71 AD3d 1442, 1443, |v denied
15 NY3d 747).

W have consi dered defendant’s remaining contentions in his pro
se briefs, and we conclude that they are without nerit.

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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ALAN L. JONES, DEFENDANT- APPELLANT.

D.J. & J.A CIRANDO, ESQS., SYRACUSE (JOHN A. CI RANDO OF COUNSEL), FOR
DEFENDANT- APPELLANT.

GREGCORY S. QAKES, DI STRICT ATTORNEY, OSVEGO FOR RESPONDENT.

Appeal from a judgnment of the Oswego County Court (Walter W
Hafner, Jr., J.), rendered Novenber 16, 2009. The judgnment convicted
def endant, upon a jury verdict, of murder in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously nodified on the | aw by reduci ng the conviction of nurder
in the second degree (Penal Law 8 125.25 [2]) to mansl aughter in the
second degree (8 125.15 [1]) and vacating the sentence and as nodified
the judgnent is affirnmed, and the matter is remtted to Gswego County
Court for sentencing on the conviction of manslaughter in the second
degr ee.

Menmorandum  On appeal froma judgnment convicting himupon a jury
verdict of nurder in the second degree (Penal Law § 125.25 [2]
[ depraved indifference nurder]), defendant contends, inter alia, that
the evidence is legally insufficient to support the conviction. W
agr ee.

Turning first to defendant’s | egal sufficiency contention, we
conclude that, contrary to the People s assertion, this issue is
preserved for our review because the Trial Judge “plainly was aware
of , and expressly decided, the question raised on appeal” concerning
whet her the evidence is legally sufficient to support the conviction
(Peopl e v Eduardo, 11 NY3d 484, 493; see CPL 470.05 [2]; People v
Prado, 4 NY3d 725, 726, rearg denied 4 Ny3d 795). Wth regard to the
nmerits, Penal Law 8 125.25 (2) provides that “[a] person is guilty of
murder in the second degree when[,] . . . [u]nder circunstances
evincing a depraved indifference to human life, he [or she] recklessly
engages in conduct which creates a grave risk of death to another
person, and thereby causes the death of another person.” That crine
“ 'is best understood as an utter disregard for the value of human
lifea willingness to act not because one intends harm but because
one sinply doesn’t care whether grievous harmresults or not’ ”
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(People v Feingold, 7 NY3d 288, 296). “The cul pable nental state,
contrasting it fromthe intent to take one’s life, is such that one is
‘recklessly indifferent, depravedly so, to whether’ the injury to or
deat h of anot her occurs” (People v Bussey, 19 NY3d 231, 236, quoting
Peopl e v Gonzal ez, 1 NY3d 464, 468).

It is well settled * ‘that, except in rare and extraordi nary
circunstances, . . . one person’s attack on another, no matter how
violent or how great the risk of harmit creates, does not rise to the
| evel of depravity and indifference to life contenplated by the
statutes defining crines conmtted under circunstances evincing a
depraved indifference to human life’ ” (People v Boutin, 81 AD3d 1399,
1400, |Iv denied 17 NY3d 792; see People v Taylor, 15 NY3d 518, 522;
People v Suarez, 6 Ny3d 202, 210-211). Indeed, “where a defendant’s
conduct endangers only a single person, to sustain a charge of
depraved indifference there nmust be proof of ‘wanton cruelty,
brutality or callousness directed against a particularly vul nerable
victim conbined with utter indifference to the life or safety of the
hel pl ess target of the perpetrator’s inexcusable acts’ ” (People v
Coon, 34 AD3d 869, 870, quoting Suarez, 6 NY3d at 213; see Boutin, 81
AD3d at 1400). The Court of Appeals has explained that there are two
recurring “fact patterns in which a one-on-one killing could result in
a depraved indifference conviction” (Taylor, 15 NY3d at 522). *“The
first is ‘when the defendant intends neither to seriously injure, nor
to kill, but neverthel ess abandons a hel pl ess and vul nerable victimin
circunstances where the victimis highly likely to die” " (id.,
guoting Suarez, 6 Ny3d at 212). “The second is when the
‘def endant —acting with a conscious objective not to kill but to
har mengages in torture or a brutal, prolonged and ultimately fatal
course of conduct against a particularly vulnerable victim ” (id. at
523, quoting Suarez, 6 NY3d at 212).

The facts of this case do not fit within either of the
af orenenti oned fact patterns. The first fact pattern is inapposite
here i nasnuch as the evidence at trial established that defendant did
not abandon the victimand, instead, denonstrated that defendant
call ed 911 regarding the victim s asphyxiation, adm nistered CPR and
was present at the scene when the authorities arrived. The second
fact pattern is |likew se inapposite to this case inasnmuch as the
evi dence did not establish that defendant “engage[d] in torture or a
brutal, prolonged and ultimately fatal course of conduct against a
particularly vulnerable victint (id. [internal quotation marks
omtted]). |Indeed, a treating energency nedical technician (EM)
testified that he conducted a “head to toe” exam nation of the victim
but found no injuries of note other than marks to her neck. Another
EMI and a flight paranedic each testified that they did not see any
injuries other than the marks on the victinm s neck. Moreover,
al t hough the Medi cal Exami ner testified that she noticed bruising on
the victims left forearm left knee and |l eft |eg, she opined that
those injuries “occurred at or about the tinme [the victin] was found
unresponsive” and further testified that the victimcould not have
been strangled for a period of nore than five mnutes. Based on the
above, we conclude that the conviction of depraved indifference nurder
is not supported by legally sufficient evidence (see id.; see also
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Bussey, 19 NY3d at 236; see generally People v Bleakley, 69 Ny2d 490,
495) .

We now turn to the issue of the remedy. Here, the jury convicted
def endant of depraved indifference nurder, and as stated above one is
guilty of that crime when, “[u]nder circunstances evincing a depraved
indifference to human |ife, he recklessly engages in conduct which
creates a grave risk of death to another person, and thereby causes

t he death of another person” (Penal Law 8§ 125.25 [2]). In convicting
defendant, the jury concluded that defendant acted recklessly in
causing the victims death, i.e., that he was “aware of and

consciously disregard[ed] a substantial and unjustifiable risk that

[ death woul d] occur” (8 15.05 [3]). Recklessness is also an el enent
of mansl aughter in the second degree (see § 125.15 [1]). Thus,
because the evidence supports the conclusion that “defendant’s
actions, although not depraved, were reckless” (People v Atkinson, 7
NY3d 765, 767), “reducing the depraved indifference nmurder conviction
to mansl aughter in the second degree is appropriate” (Bussey, 19 NY3d
at 236; see Atkinson, 7 NY3d at 766-767; People v Little, 83 AD3d
1389, 1392; see also CPL 470.15 [2] [a]). W therefore nodify the

j udgnment accordi ngly.

Def endant’ s further contention that the verdict is against the
wei ght of the evidence |lacks nmerit. Prelimnarily, we note that,
gi ven our determnation that the evidence is legally insufficient to
support the depraved indifference nurder conviction, defendant’s
contention wwth regard to that conviction is noot. However, view ng
the evidence in light of the elenents of the | esser included offense
of mansl aughter in the second degree (see People v Danielson, 9 NY3d
342, 349), we conclude that a verdict convicting defendant of that
crime would not be against the weight of the evidence (see generally
People v Pallagi, 91 AD3d 1266, 1270; People v Lettley, 64 AD3d 901,
903, |v denied 13 Ny3d 836; see generally People v Bl eakl ey, 69 Ny2d
490, 495). *“Cenerally, [w e accord great deference to the resol ution
of credibility issues by the trier of fact because those who see and
hear the witnesses can assess their credibility and reliability in a
manner that is far superior to that of review ng judges who nust rely
on the printed record” (People v Vanlare, 77 AD3d 1313, 1315, Iv
denied 15 NY3d 956 [internal quotation marks omtted]; see People v
Curry, 82 AD3d 1650, 1651, |v denied 17 Ny3d 805). Under these
ci rcunst ances, we see no reason to disturb the jury's credibility
det erm nati ons.

Additionally, we reject defendant’s contention that he was denied
a fair trial by the cunulative effect of alleged errors at trial,
i.e., courtroomoutbursts and various actions of County Court, defense
counsel and the prosecutor. Defendant’s contention that the court
abused its discretion by inadequately addressing four outbursts by
spectators is unpreserved for our review (see CPL 470.05 [2]), and in
any event |acks nerit (see People v Pantoliano, 127 AD2d 857, 857, |v
denied 70 NY2d 715; People v Manners, 120 AD2d 680, 680). The further
contention of defendant that the court should have granted his notion
for recusal is unpreserved for our review inasmuch as defendant did
not raise before the notion court the ground for recusal that he
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asserts on appeal (see CPL 470.05 [2]; People v Strohman, 66 AD3d
1334, 1335-1336, Iv dismssed 13 NY3d 911), and we decline to exercise
our power to review that contention as a matter of discretion in the
interest of justice (see CPL 470.15 [6] [a]). Defendant failed to
preserve for our review his challenge to the jury instructions (see
CPL 470.05 [2]), and in any event that contention |acks nerit inasnuch
as “ ‘the jury, hearing the whole charge, would gather fromits

| anguage the correct rules [that] should be applied in arriving at [a]
decision” 7 (People v Ladd, 89 Ny2d 893, 895, quoting People v
Russel |, 266 NY 147, 153; see People v Bartlett, 89 AD3d 1453, 1454,

I v denied 18 NY3d 881). View ng the evidence, the |aw and the

ci rcunstances of this case, in totality and as of the tine of the
representation, we reject defendant’s further contention that he was
deni ed effective assi stance of counsel (see generally People v Baldi,
54 Ny2d 137, 147). W also conclude that any all eged prosecutori al

m sconduct has not “caused . . . substantial prejudice to the

def endant” (People v Rubin, 101 AD2d 71, 77, |v denied 63 Ny2d 711).

Finally, we reject the contention of defendant that the judgnment
shoul d be reversed because of the inproper conduct of the jury.
Def endant’ s contentions that the jury was confused with respect to the
court’s instructions regardi ng depraved indifference murder, that
certain jurors considered evidence not introduced at trial, and that
one juror was “browbeaten” into his verdict are properly before us
(see People v G bian, 76 AD3d 583, 587, |v denied 15 NY3d 920), but
they lack nerit inasnmuch as “ “a jury verdict [generally] may not be
i npeached by probes into the jury's deliberative process’ ” (People v
Jerge, 90 AD3d 1486, 1486, quoting People v Maragh, 94 NY2d 569, 573).
A verdict, however, may be inpeached by a show ng of inproper
i nfluence (see id.). Nevertheless, defendant’s further contention
that the jury was inproperly swayed by outside influences is not
properly before us inasnuch as defendant did not nove to set aside the
verdi ct based on that alleged jury m sconduct (see People v Bautista,
25 AD3d 341, 341, |Iv denied 6 NY3d 809). In any event, defendant’s
conplaints of alleged outside influence are unsupported by the record.

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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Appeal froma judgnent of the Yates County Court (W Patrick
Fal vey, J.), rendered March 30, 2010. The judgnment convicted
def endant, upon a jury verdict, of assault in the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice by reducing the sentence to a determ nate term of inprisonnent
of seven years and as nodified the judgnment is affirned.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of assault in the first degree (Penal Law 8§ 120.10
[1]). Defendant failed to preserve for our review his contention that
the indictnent is facially duplicitous (see People v Becoats, 71 AD3d
1578, 1579, affd 17 NY3d 643, cert denied ___ US |, 132 S O 1970;
People v Filer, 97 AD3d 1095, 1096). |In any event, that contention is
wi thout nmerit inasmuch as “[e]ach count of [the] indictnent . . .
charge[s] one offense only” (CPL 200.30 [1]; see People v Wight, 85
AD3d 1642, 1642, |v denied 17 NY3d 863; see generally People v Keindl,
68 NY2d 410, 417, rearg denied 69 Ny2d 823), i.e., assault with a
dangerous instrunent (see Penal Law 88 120.10 [1]; 120.05 [4]).
Al t hough defendant’s contention that the indictnment was rendered
duplicitous by the trial testinmony need not be preserved for our
review (see Filer, 97 AD3d at 1096; People v Boykins, 85 AD3d 1554,
1555, Iv denied 17 NY3d 814), that contention is |ikew se without
merit. The evidence establishes that the nultiple punches and/ or
ki cks delivered by defendant constitute a single uninterrupted assault
rather than a series of distinct crimnal acts (see People v Al onzo,
16 NY3d 267, 270; People v Kaid, 43 AD3d 1077, 1079-1080; cf. Boykins,
85 AD3d at 1555), and the assault “occurred over a short tinme frane,
wi t hout apparent abeyance, and was triggered by a single incident of
anger” (People v Hines, 39 AD3d 968, 969-970, Iv denied 9 NY3d 876).
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Def endant al so failed to preserve for our review his contention
that the trial evidence is legally insufficient to establish his
intent to cause serious physical injury to the victimor his use of a
dangerous instrunent inasnmuch as he did not raise those specific
grounds in his notion for a trial order of dism ssal (see People v
Gray, 86 Ny2d 10, 19; People v Latorre, 94 AD3d 1429, 1429-1430, |lv
denied 19 NY3d 998). 1In any event, defendant’s intent to cause
serious physical injury may be inferred from inter alia, his conduct,
t he surroundi ng circunstances, and the nedical evidence (see People v
Ni chol son, 97 AD3d 968, 969; People v More, 89 AD3d 769, 769, Ilv
deni ed 18 NY3d 926; People v Wite, 216 AD2d 872, 873, |v denied 86
NY2d 805). Additionally, “under the circunstances in which [they
were] used, attenpted to be used or threatened to be used,”
defendant’ s boots were “readily capable of causing death or other
serious physical injury” and thus qualify as a “dangerous instrunent”
(Penal Law 8§ 10.00 [13]; see People v Ingram 95 AD3d 1376, 1377, |v
deni ed 19 NY3d 974; People v Richardson, 95 AD3d 791, 791-792, |v
deni ed 19 Ny3d 1000).

We reject defendant’s further contention that the evidence is
legally insufficient to establish that the victimsustained a serious
physical injury. As relevant here, the Penal Law defines “[s]erious
physical injury” as, inter alia, “physical injury which . . . causes .

serious and protracted disfigurement” (8 10.00 [10]). Here, the
record establishes that, as a result of the assault, five of the
victims teeth were significantly damaged. The victims denti st
testified that one of the victims teeth was broken off at the gum
line, another tooth was broken in half, and three other teeth were
badly fractured. According to the dentist, three of the victims
teeth were damaged so extensively that they could not be restored and
had to be extracted. The remai ning danmaged teeth were fractured so
badly that they required crowms. |In addition, the People introduced
i n evidence photographs of the victims teeth and copies of his dental
X rays that showed the extent of the damage to his teeth. W thus
conclude that the evidence is legally sufficient to establish that the
victimsuffered “serious and protracted disfigurenment” (id.; see
People v Heier, 90 AD3d 1336, 1337, |v denied 18 NY3d 994; People v
Crawford, 200 AD2d 683, 684, |v denied 83 Ny2d 870; Matter of Patrick
W, 166 AD2d 652, 653; People v Howard, 79 AD2d 1064, 1065). Because
“the evidence at trial is legally sufficient to support the
conviction, defendant’s further contention that the evidence presented
to the grand jury was legally insufficient is not reviewable on
appeal” (People v Brown, 96 AD3d 1561, 1562; see CPL 210.30 [6];
Peopl e v Johnson, 94 AD3d 1408, 1409, |v denied 19 NY3d 998).
Contrary to the further contention of defendant, we concl ude that,
viewi ng the evidence in light of the elenents of the crine as charged
to the jury (see People v Danielson, 9 NY3d 342, 349), the verdict is
not agai nst the weight of the evidence (see generally People v
Bl eakl ey, 69 NY2d 490, 495).

Defendant failed to preserve for our review his contention that
the adm ssion in evidence of hospital and dental records violated his
right of confrontation inasnuch as he failed to object to the
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adm ssion of those records (see People v Snyder, 91 AD3d 1206, 1213,
v denied 19 NY3d 968; People v Myers, 87 AD3d 826, 829, |v denied 17
NY3d 954), and we decline to exercise our power to review that
contention as a matter of discretion in the interest of justice (see
CPL 470.15 [6] [a]). Defendant also failed to preserve for our review
his contention that County Court erred in adnmtting expert testinony

w t hout an adequate foundation (see People v Scott, 93 AD3d 1193,

1195, Iv denied 19 NY3d 967, reconsideration denied 19 NY3d 1001;
Peopl e v Nguyen, 66 AD3d 1367, 1367, |v denied 13 NY3d 909). In any
event, defendant’s contention goes to the weight of the testinony, not
its adm ssibility (see Scott, 93 AD3d at 1195; People v Hayes, 33 AD3d
403, 404, |v denied 7 NY3d 902).

Contrary to defendant’s further contention, there was no Rosario
violation. “There is no requirenment that a prosecutor record in any
fashion his [or her] interviews with a witness. |f the prosecutor
chooses to do so, Rosario and its progeny require that the recording
be furnished to the defense. But nothing in the Rosario |ine of cases
in any way inposes an obligation on the prosecutor to create Rosario
material in interviewing witnesses. Nor do these cases or any rel ated
authority hold that a defendant’s right of cross-exam nation is
unfairly frustrated by the failure to record the witness's statenent”
(People v Steinberg, 170 AD2d 50, 76, affd 79 Ny2d 673; see People v
Littles, 192 AD2d 314, 315, |v denied 81 NY2d 1016).

We al so reject the contention of defendant that he received

i neffective assistance of counsel. Wth respect to defense counsel’s
failure to request a Huntley hearing, “[d]efendant failed to show
that, had [defense] counsel noved for [such] a . . . hearing, his
statenments woul d have been suppressed” (People v HIl, 281 AD2d 917,

918, |v denied 96 Ny2d 902; see generally People v Sal sbery, 78 AD3d
1624, 1625-1626, |v denied 16 NY3d 836). Thus, defendant did not
establish that defense counsel was ineffective in failing to make such
a notion (see generally People v Tolliver, 93 AD3d 1150, 1151, Iv
denied 19 Ny3d 968). Further, defendant failed to denonstrate the
absence of a strategic or other legitinate explanation for defense
counsel’s failure to seek suppression of defendant’s statenents to the
police, particularly given that those statenments were consistent with
his justification defense (see generally People v Jurjens, 291 AD2d
839, 840, |v denied 98 Ny2d 652). Contrary to defendant’s contention
t hat defense counsel did not engage in an exam nation of prospective
jurors, the record establishes that defense counsel in fact questioned
each of the three panels of prospective jurors (cf. People v Bell, 48
NY2d 933, 934, rearg denied 49 Ny2d 802). Wth respect to defendant’s
contention that defense counsel allegedly engaged in an “unsuccessful”
cross-exam nation of the victim “[t]hat contention constitutes a

di sagreenent with the strategies and tactics of [defense] counsel
[that], in hindsight, nmay have been unsuccessful but, nonethel ess, do
not rise to a level of ineffective assistance of counsel” (People v
Ccasi o, 81 AD3d 1469, 1469, |v denied 16 NY3d 898, cert denied
US , 132 S C 318 [internal quotation marks omtted]; see generally
People v Flores, 84 Ny2d 184, 187). Wth respect to the renaining

i nstances of ineffective assistance of counsel alleged by defendant,
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we concl ude based on the record before us that defendant received
nmeani ngf ul representation (see generally People v Baldi, 54 Ny2d 137,
147). Contrary to the further contention of defendant, he was “not
denied a fair trial by the cunulative effect of the alleged errors”
set forth herein (People v McKnight, 55 AD3d 1315, 1317, |v denied 11
NY3d 927; see generally People v Gramaglia, 71 AD2d 441, 445).

We agree with defendant, however, that the sentence is unduly
harsh and severe under the circunstances of this case, and we
therefore nodify the sentence as a matter of discretion in the
interest of justice to a determnate termof inprisonnent of seven
years.

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Suprene Court, Genesee County (Robert
C. Noonan, A J.), entered Decenber 30, 2011 in a personal injury
action. The order denied the notion of defendant for sunmary judgnent
di sm ssing the conplaint.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff commenced this action, individually and on
behal f of his infant daughter, seeking damages for injuries sustained
by his daughter on defendant’s prem ses when she tripped on a 2 x 4
pi ece of wood affixed to bl eachers used by patrons of defendant’s
racetrack. The piece of wood, which was placed there in order to keep
the bl eachers | evel, extended on the ground fromthe back of the
bl eachers to a wall, creating a gap between the bl eachers and the
wall. Plaintiff’s daughter was energing fromthe gap behind the
bl eachers when she tripped on the piece of wood and fell. Contrary to
the contention of defendant, we conclude that Supreme Court did not
err in denying its notion for summary judgnment dism ssing the
conpl ai nt.

It is well established that “New York | andowners owe peopl e on
their property a duty of reasonable care under the circunstances to
mai ntain their property in a safe condition” (Tagle v Jakob, 97 Ny2ad
165, 168; see Basso v MIller, 40 Ny2d 233, 241). *“The duty of a
| andowner to maintain its property in a safe condition extends to
per sons whose presence i s reasonably foreseeable by the | andowner”
(Brown v Ronme Up & Running, Inc., 68 AD3d 1708, 1708 [internal
guotation marks omtted]). “[I]t is for the court first to determ ne
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whet her any duty exists” (Tagle, 97 NY2d at 168). |In determning the
scope of the duty, “courts | ook to whether the relationship of the
parties is such as to give rise to a duty of care . . ., whether the
plaintiff was within the zone of foreseeable harm. . . and whether
the accident was within the reasonably foreseeable risks” (D Ponzio v
Ri ordan, 89 Ny2d 578, 583).

Here, defendant failed to neet its burden of establishing that it
owed no duty to plaintiff’s daughter (see generally Tagle, 97 Ny2d at
168; Basso, 40 Ny2d at 241). Specifically, defendant failed to
establish that it was an “unforeseeable” or “renote possibility” that
a child would trip over the 2 x 4 affixed to the bleachers while
pl aying in the gap (Hennigan v Johnson, 245 AD2d 1130, 1131; see
generally Watson v Hillside Hous. Corp., 232 AD2d 252, 253, |v
di sm ssed 89 Ny2d 1030). |Indeed, although the racetrack
superi nt endent was unaware of any prior problenms with individuals
entering the area behind the bl eachers, defendant’s security guard
testified at his deposition that he had seen children playing in the
vicinity of the bleachers and that, on previous occasions, he had
directed children to stop running and junping in the area. Further,
al t hough the size of the space was disputed, there was no di spute that
a gap existed. In support of the notion, defendant submtted the
deposition testinony of the racetrack superintendent in which he
stated that the gap ranged fromone to two feet; plaintiff’s
deposition testinony in which plaintiff testified that “soneone could
wal k back [there] and not have a problent; and an affidavit of a
witness to the accident in which he averred that the gap was | arge
enough to allow a person to nove around in the space. Thus,
def endant’ s own subm ssions established that the gap was readily
accessible to racetrack patrons and that defendant was aware that
children played on or near the bleachers (cf. Gustin v Association of
Canps Farthest Qut, 267 AD2d 1001, 1002).

Def endant also failed to establish that it maintained the subject
prem ses in a reasonably safe condition (see generally Tagle, 97 Nyad
at 168; Basso, 40 Ny2d at 241). “[A] landowner is liable for a
dangerous or defective condition on his or her property when the
| andowner created the condition or had actual or constructive notice
of it and a reasonable tine within which to renedy it” (Ponmerenck v
Nason, 79 AD3d 1716, 1716 [internal quotation nmarks omtted]). Here,
def endant’ s own subm ssions establish that it created the allegedly
dangerous condition by installing the piece of wood to keep the
bl eachers | evel after they devel oped a snall crack, and def endant
failed to establish that the 2 x 4 did not present a tripping hazard.
Defendant’s failure to neet its initial burden necessitated denial of
the notion “regardl ess of the sufficiency of the opposing papers”
(Wnegrad v New York Univ. Med. Cr., 64 Ny2d 851, 853).

Ent er ed: Novenber 9, 2012 Frances E. Caf ar el
Cerk of the Court
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Appeal from an order of the Suprene Court, Oneida County (WIIiam
D. Walsh, A J.), entered July 19, 2010 in a proceedi ng pursuant to
Mental Hygi ene Law article 10. The order determ ned that respondent
shall remain subject to civil managenent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent appeals from an order determ ning, inter
alia, that he remains subject to civil managenent pursuant to Mental
Hygi ene Law article 10 and suspending his right to annual review of
his civil managenent status under section 10.09. |In 2008, respondent
was determ ned to be a dangerous sex offender requiring civil
managenent and was conmtted to a secure treatnent facility. Three
months into his civil commtnent, respondent violated the conditions
of his parole and was returned to the custody of the New York State
Department of Correctional Services (DOCS). Notw thstanding
respondent’s incarceration, in 2010 petitioner sought an order of
conti nued confinenent after annual review pursuant to section 10.09
(h). Respondent noved to dism ss the petition, contending, inter
alia, that he was no longer in the custody of the Comm ssioner of
Mental Health as a result of his incarceration and thus the petition
was noot. Suprenme Court denied respondent’s notion and concl uded
that, al though respondent should remain subject to civil managenent,
hi s annual review under section 10.09 should be suspended until his
rel ease fromincarceration

W reject respondent’s contention that the court |acked subject
matter jurisdiction. Inasmuch as respondent had been determ ned to be
a “[d]angerous sex offender requiring confinenent” (Mental Hygi ene Law
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8§ 10.03 [e]), the court has subject matter jurisdiction of al
subsequent Mental Hygiene Law article 10 proceedings (88 10.06 [a];
10.09 [c] - [h]). Additionally, contrary to respondent’s contention,
the petition states a cause of action. W further conclude that
respondent remai ned subject to civil managenent during his
incarceration (see generally People v Arroyo, 27 Msc 3d 192, 193-
194). Because of his parole violation, incarceration with DOCS
suppl anted respondent’s civil conmtnment in a secure treatnent
facility. Nevertheless, that change in circunstances did not affect
respondent’ s status as a dangerous sex offender requiring civil
managenent. Moreover, we conclude that, because any annual review
conducted pursuant to section 10.09 woul d have no effect given
respondent’s current incarceration, the court properly suspended al
such proceedi ngs pendi ng respondent’s rel ease from i ncarceration.

Finally, respondent contends that he did not receive neani ngful
representation on the grounds that his attorney nmade errors regarding
his DI N nunmber, did not communi cate effectively with himand was
abusive toward him That contention is based on matters outside the
record on appeal, however, and thus is not properly before us (see
Matter of State of New York v Canpany, 77 AD3d 92, 99-100, |v denied
15 NY3d 713; Matter of Gray v Kirkpatrick, 59 AD3d 1092, 1093-1094).

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Suprenme Court, Allegany County
(Thomas P. Brown, A J.), entered May 27, 2011. The order, inter alia,
deni ed the cross notion of defendant Fitzgerald A. Hudson, MD. to
dismss plaintiff’s claimfor punitive damges.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum In this nedical mal practice action, Fitzgerald A
Hudson, M D. (defendant) appeals froman order that, inter alia,
denied his cross notion to dismss plaintiff’s claimfor punitive
damages. Contrary to defendant’s contention, Suprenme Court properly
denied the cross notion. “Punitive damages may be awarded when a
defendant’s conduct is so reckless or wantonly negligent as to be the
equi val ent of a conscious disregard of the rights of others” (Dumesnil
v Proctor & Schwartz, 199 AD2d 869, 870; see Gauger v Ghaffari, 8 AD3d
968, 968). Here, plaintiff alleged in the conplaint, as anplified by
the certificate of nerit and the bill of particulars, that defendant
practiced nmedicine with a fraudul ently-obtained |icense that had been
i ssued based upon his m srepresentations that he had graduated from
col |l ege and conpleted a nedical residency program from which he had
in fact been expelled; that, after providing nedical care to decedent,
he was barred fromthe practice of medicine because he had been found
to be grossly negligent and grossly inconpetent in his treatnent of
ot her patients; and that he had prescribed a drug to decedent with a
reckl ess disregard of its side effects and its danger to a person with
decedent’ s nedical history. “Punitive or exenplary danages have been
allowed in cases where the wong conplained of is norally cul pable, or



- 2- 986
CA 11-02234

is actuated by evil and reprehensible notives, not only to punish the
def endant but to deter him as well as others who m ght otherw se be
so pronpted, fromindulging in simlar conduct in the future” (Wl ker
v Shel don, 10 Ny2d 401, 404). Here, the allegations are sufficient to
state a claimfor such danmages (cf. Cygan v Kal eida Health, 51 AD3d
1373, 1375).

We have consi dered defendant’s remai ni ng contentions and concl ude
that they are without nerit.

Ent er ed: Novenber 9, 2012 Frances E. Caf ar el
Cerk of the Court
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Appeal from an order of the Suprene Court, Erie County (Kevin M
Dillon, J.), entered August 2, 2011 in a personal injury action. The
order, insofar as appealed from granted that part of the notion of
plaintiff for summary judgnment on the issue of negligence and deni ed
the cross notion of defendants for summary judgnent on the issue of
serious injury.

It is hereby ORDERED that the order so appealed fromis

unani nously nodified on the |law by granting that part of defendants’
cross nmotion for sumrary judgnent dism ssing the conplaint insofar as
the conplaint, as anplified by the bill of particulars, alleges that
plaintiff sustained a serious injury under the permanent | oss of use
category of serious injury within the neaning of |Insurance Law 8§ 5102
(d) and dism ssing the conplaint to that extent, and as nodified the
order is affirmed w thout costs.

Menmorandum  Plaintiff comrenced this action seeking damages for
injuries he sustained when his vehicle was struck by a vehicle
operated by defendant Barbara M MLeod (defendant) and owned by
defendant Leslie S. MLeod. Plaintiff noved for partial summary
judgment on liability (see Ruzycki v Baker, 301 AD2d 48, 51), and
def endants cross-noved for summary judgnment dism ssing the conpl aint
on the ground that plaintiff did not sustain a serious injury within
t he meani ng of Insurance Law 8 5102 (d). Suprene Court granted that
part of plaintiff’s notion on the issue of negligence, denied that
part of plaintiff’'s notion on the issue of serious injury, and denied
t he cross notion.

We reject defendants’ contention that there is an issue of fact
with respect to plaintiff’s conparative negligence. Plaintiff net his
initial burden on the notion of establishing that defendant was
negligent as a matter of |aw and that her negligence was the sole
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proxi mate cause of the accident (see Witconbe v Phillips, 61 AD3d
1431, 1431; Pomietlasz v Smth, 31 AD3d 1173, 1174). Specifically,
plaintiff established that defendant violated Vehicle and Traffic Law
8§ 1141 by turning left at an intersection directly into the path of
plaintiff’s vehicle and that defendant’s failure to yield the right-
of -way was the sole proxi nate cause of the accident (see Waltz v Vink,
78 AD3d 1621, 1621-1622; Pom etlasz, 31 AD3d at 1174; Gabler v Marly
Bl dg. Supply Corp., 27 AD3d 519, 520). 1In opposition to the notion,
defendants failed to raise a triable issue of fact whether plaintiff
was al so negligent (see Pometlasz, 31 AD3d at 1174; Berner v Koegel,
31 AD3d 591, 592; Mal oney v N ewender, 27 AD3d 426, 426-427).

Def endants’ sole contention is that, because defendant could see
plaintiff’s vehicle approaching fromtwo bl ocks away, plaintiff should
i kewi se have been able to observe defendant’s vehicle and to take
evasi ve action when defendant turned in front of him However, “[t]he
record does not support [defendants’] contention that a triable issue
of fact exists as to whether the plaintiff was conparatively negligent
in the operation of [his] vehicle because [Jhe failed to brake, sound
[ his] horn, or otherwise try to avoid the collision” (Berner, 31 AD3d

at 592). “As . . . plaintiff had the right-of-way, []he was entitled
to anticipate that . . . defendant would obey the traffic | aws, which
required . . . defendant to yield to . . . plaintiff’s vehicle” (id.

at 592-593; see Gabler, 27 AD3d at 520).

Al t hough the fact that defendant nade a left turn in front of
plaintiff’s vehicle does not absolve plaintiff of the duty to exercise
reasonabl e care in proceeding through the intersection (see Hal bina v
Brege, 41 AD3d 1218, 1219; Cooley v Urban, 1 AD3d 900, 900), there is
no evidence in this case that plaintiff failed to exercise such care
(cf. Hal bina, 41 AD3d at 1219; Strasburg v Canpbell, 28 AD3d 1131,
1132; Cool ey, 1 AD3d at 900-901). Instead, plaintiff testified at his
deposition that he was not speeding, that his view of the intersection
was unobstructed, and that he did not see defendant’s vehicle until
the collision, and defendants offered only nere speculation to the
contrary (see Pom etlasz, 31 AD3d at 1174; WMal oney, 27 AD3d at 427).
We thus conclude that the court properly granted that part of
plaintiff’s nmotion on the issue of negligence (see Waltz, 78 AD3d at
1621) .

Contrary to the further contention of defendants, we concl ude
that there is an issue of fact whether plaintiff sustained a serious
injury under the significant limtation of use, pernmanent
consequential limtation of use, and 90/ 180 day categories. Even
assum ng, arguendo, that defendants net their initial burden on the
cross notion with respect to each of those three categories of serious
injury, we conclude that plaintiff raised an issue of fact in

opposition. Wth respect to the permanent consequential limtation of
use and significant limtation of use categories, plaintiff submtted
obj ective evidence of injury to his neck and back, i.e., X rays, M

reports, and doctors’ observations of nuscle spasns upon pal pation of
his cervical and |unbar spine (see Toure v Avis Rent A Car Sys., 98
NY2d 345, 353; Nitti v Cerrico, 98 Ny2d 345, 358; see al so Mancuso v
Collins, 32 AD3d 1325, 1326). Anong other things, an MR of
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plaintiff’s |lunbar spine revealed a disc herniation at L4-L5, which
plaintiff’s treating chiropractor opined was “100% causal ly rel ated”
to the accident. Plaintiff further submtted records from severa
nmedi cal providers quantifying range of notion | osses in his cervical
and | unbar spine (see Austin v Rent A Cr. E, Inc., 90 AD3d 1542,
1544) .

Wth respect to the 90/180 day category, plaintiff submtted
evi dence establishing that he was out of work for approximtely nine
nmont hs after the accident at the direction of his treating physicians,
after which he returned to work light duty. Additionally, plaintiff
testified at his deposition and averred in an affidavit that, after
the accident, he was unable to performhis customary job duties,
including lifting five-gallon buckets of paint, clinbing | adders or
scaffol ds, or kneeling, stooping, crouching, or extending his arns
over his head. Plaintiff further stated that he was “unable to do the
physi cal types of things that [he] could before th[e accident],”
i ncl udi ng cl eani ng the house, shopping for groceries, doing | aundry,
cutting the grass, and taking the garbage out. W thus concl ude that
plaintiff raised an issue of fact whether he was prevented from
performng his usual and customary activities during the requisite
time period as a result of the accident (see Rissewv Smth, 89 AD3d
1383, 1384; see also Downs v Kehoe, 39 AD3d 1152, 1153; Zeigler v
Ramadhan, 5 AD3d 1080, 1081).

We agree with defendants, however, that they established as a
matter of law that plaintiff did not sustain a serious injury under
t he permanent | oss of use category, i.e., that plaintiff did not
sustain a “ ‘total |loss of use’ of a body organ, nenber, function or
systeni (Schreiber v Krehbiel, 64 AD3d 1244, 1245, quoting Cberly v
Bangs Anbul ance, 96 Ny2d 295, 297), and that plaintiff failed to raise
a triable issue of fact in opposition (see Paveljack v Crino, 93 AD3d
1286, 1286; Harris v Carella, 42 AD3d 915, 917). W therefore nodify
t he order accordingly.

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Suprene Court, Wayne County (John B
Nesbitt, A. J.), entered June 27, 2011. The order denied the notion of
def endant for summary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the law by granting the notion in part and
di sm ssing the conplaint to the extent that the conplaint, as
anplified by the bill of particulars, alleges that defendant had
actual notice of the allegedly dangerous condition and as nodified the
order is affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking danages for
injuries that he sustained when he fell near the gasoline punps in the
parking |l ot of defendant’s store. Plaintiff alleges that he slipped
and fell on an icy puddl e that was forned by water running off the
canopy above the fuel punps onto the pavenent below. Defendant noved
for summary judgnment dism ssing the conplaint on the grounds that she
di d not have actual or constructive notice of the allegedly dangerous
condition or create the condition. W conclude that Suprene Court
erred in denying the notion with respect to the allegation that
def endant had actual notice of the allegedly dangerous condition but
ot herwi se properly denied the notion. W therefore nodify the order
accordingly.

Def endant met her initial burden with respect to actual notice by
subm tting evidence that she was not aware of the all egedly dangerous
condition, and plaintiff failed to raise a triable issue of fact in
opposition (see Robertson v Masiello, 21 AD3d 1259, 1260). Defendant
failed to neet her initial burden with respect to constructive notice,
however, and thus the court properly denied her notion to that extent
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(see generally Monroe v New York State Elec. & Gas Corp., 186 AD2d
1019, 1020). In support of her notion, defendant submtted, inter
alia, the deposition testinony of an enpl oyee who stated that there
were no inspection procedures in place at the tinme of the accident and
that he could not recall whether there had been any maintenance of the
parking lot that day. “Thus, [d]efendant submtted no evidence to
establish that the ice formed so close in time to the accident that

[ she] coul d not reasonably have been expected to notice and renedy the
condition” (Rogers v Niagara Falls Bridge Commm., 79 AD3d 1637, 1638
[internal quotation marks omitted]; see Kinpland v Cam || us Ml

Assoc., L.P., 37 AD3d 1128, 1129). Even assum ng, arguendo, that
defendant net her initial burden, we conclude that plaintiff raised a
triable issue of fact sufficient to defeat that part of the notion
(see generally Zuckerman v City of New York, 49 Ny2d 557, 562).
Finally, we conclude that defendant failed to neet her initial burden
of establishing that she did not create the all egedly dangerous
condition (see Kinpland, 37 AD3d at 1128), and thus the court also
properly denied her notion to that extent.

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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Appeal from a judgnment of the Suprene Court, Erie County
(Christopher J. Burns, J.), rendered Novenber 3, 2011. The judgnent
convi cted defendant, upon a jury verdict, of crimnal possession of
mari huana in the second degree and operating a notor vehicle with
excessively tinted w ndows.

It is hereby ORDERED t hat the judgnent so appealed fromis
reversed on the law and a new trial is granted.

Menorandum  On appeal from a judgnment convicting himfollowng a
jury trial of crimnal possession of marihuana in the second degree
(Penal Law 8 221.25) and operating a notor vehicle with excessively
tinted windows (Vehicle and Traffic Law 8 375 [12-a] [b] [2]),
def endant contends that the evidence is legally insufficient to
support the conviction of crimnal possession of nmari huana because the
People failed to establish that he possessed the bags of nari huana at
issue. W reject that contention (see generally People v Bl eakl ey, 69
NY2d 490, 495). W agree with defendant, however, that he was denied
a fair trial by prosecutorial msconduct.

W note at the outset that, as the People correctly conceded at
oral argument, the prosecutor engaged in m sconduct by asking
def endant on cross-exam nation to characterize prosecution w tnesses
as liars (see People v Washi ngton, 89 AD3d 1516, 1516-1517, |v denied
18 NY3d 963; People v McC ary, 85 AD3d 1622, 1624) and, indeed, the
record establishes that she repeatedly did so. Defense counsel
eventual ly objected to that |line of questioning, but Suprene Court
overrul ed the objection and the inproper questions continued. The
prosecutor then exacerbated the harmarising fromthe prior m sconduct
by stating during her summation that the defense theory was that “the
police are liars.”

Unli ke the dissent, we cannot conclude that defendant opened the
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door to the prosecutor’s conduct by clearly suggesting that the
prosecution witnesses had fabricated their testinony (cf. People v
Head, 90 AD3d 1157, 1158; People v Buel, 53 AD3d 930, 931-932). At no
time during his direct testinony did defendant suggest that the police
officers fabricated their testinony and, when asked on cross-

exam nation whether he believed that the police had a reason to frane
hi m defendant responded, “I don’t know the reason, | don’t know
what’s - - | don’t know why |I’m here today.” Although defendant’s
testinmony with respect to several nmatters was at odds with the police
officers’ testinony, it does not necessarily follow that he was

t hereby suggesting that the police officers had fabricated their

t esti nony.

We further conclude that the prosecutor also engaged in
m sconduct during her summation by stating that “there’s been no
evi dence that there was any plea bargain available in this case.” The
record denonstrates that a plea bargain had in fact been offered in
witing to defendant by that same prosecutor, and that defendant
rejected the offer. Although the prosecutor was technically correct
that no evidence of the plea offer had been admitted at trial, it my
be readily inferred that the prosecutor intended to mslead the jury
on this point and was successful in doing so. W also agree with
def endant that the prosecutor engaged in m sconduct by asking
def endant on cross-exam nati on whet her he knew about the crim nal past
of his conmpani on (see People v Cheatham 158 AD2d 934, 935; People v
Shivers, 63 AD2d 708, 709). Again, defense counsel’s objection to
t hat questioning was overrul ed.

We conclude that “the cunul ative effect of the prosecutor’s
cross-exam nati on and summation errors deprived defendant of a fair
trial” (People v Otiz, 69 AD3d 490, 491; see People v Calabria, 94
NY2d 519, 523). We therefore reverse the judgnment of conviction and
grant a new trial, “ “wthout regard to any evaluation as to whether
the errors contributed to the defendant’s conviction. The right to a
fair trial is self-standing and proof of guilt, however overwhel m ng,
can never be pernmitted to negate this right’ ” (People v Fredrick, 53
AD3d 1088, 1089, quoting People v Crimmns, 36 Ny2d 230, 238).

Al'l concur except Scubber, P.J., and SMTH, J., who dissent and
vote to affirmin the follow ng Menorandum We respectfully dissent.
VWiile we agree with the majority that the prosecutor engaged in
m sconduct by questioni ng defendant about his comnpanion’s prior
crimnal history (see People v Cheatham 158 AD2d 934, 935; People v
Shivers, 63 AD2d 708, 709), we do not agree that the prosecutor
engaged in m sconduct by asking defendant whether prosecution
wi tnesses were |ying. |ndeed, we conclude that the People were
incorrect in conceding at oral argument of this appeal that the
prosecutor thereby engaged in m sconduct. Rather, “[i]nasnuch as
defendant’ s testinony during both direct and cross-exam nation clearly
suggested that the People’s witnesses had fabricated their testinony,
it was not inproper for the prosecutor to ask hi mwhet her he believed
that the People’s witnesses had |ied during their testinony” (People v
Head, 90 AD3d 1157, 1158; see People v Buel, 53 AD3d 930, 931-932).

W al so conclude that the prosecutor did not engage in m sconduct by
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stating, in response to defendant’s summation, that there had been "“no
evi dence that there was any plea bargain available in this case.” As
the majority acknow edges, that statenent was “technically correct”
and, because the jurors are required to nake their determ nation based
solely “on the evidence presented at . . . trial” (CJI2d[ NY]
Reasonabl e Doubt), we cannot conclude that the prosecutor’s statenent
was i nproper.

Even assum ng, arguendo, that the majority is correct that all of
the prosecutor’s chal |l enged conduct was i nproper, we conclude that
such conduct was not so pervasive or egregious as to deny defendant
his right to a fair trial (see generally People v Kins, 96 AD3d 1595,
1598). I nasnmuch as none of defendant’s remai ning contentions has
nmerit, we would affirm

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Famly Court, N agara County (David
E. Seaman, J.), entered Septenber 27, 2011 in a proceeding pursuant to
Social Services Law 8 384-b. The order, anong other things,
transferred respondent’ s guardi anship and custody rights of the
subject child to petitioner.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  On appeal froman order term nating his parental
rights with respect to his daughter on the ground of abandonnent,
respondent father contends that the order nust be reversed because he
denonstrated that he was conmitted to parenting his daughter and that
his efforts in that regard were frustrated by petitioner. W reject
that contention. “A child is abandoned if his or her parent ‘evinces
an intent to forego his or her parental rights and obligations as
mani fested by his or her failure to visit the child and comruni cate
with the child or [petitioner], although able to do so and not
prevented or di scouraged fromdoing so by [petitioner]’ ” (Matter of
Joseph E., 16 AD3d 1148, 1148, quoting Social Services Law 8§ 384-b [5]
[a]). A child is deemed abandoned when the parent engages in such
behavi or “for the period of six nmonths inmmediately prior to the date
on which the petition [for abandonnent] is filed” (8 384-b [4] [Db];
see Matter of M chael B., 284 AD2d 946, 946; Matter of Christina W,
273 AD2d 918, 918). “In the absence of evidence to the contrary, such
ability to visit and communi cate shall be presuned” (8 384-b [5] [a]).

Here, it is undisputed that the father had no contact with the
child during the relevant six-nonth period, i.e., from Septenber 19,
2009 to March 19, 2010, when the abandonnment petition was filed. In
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fact, the father admtted at the hearing that he had no contact with
the child since he left the residence of the child s nother in July
2008 and noved to Onio. Although the father testified that he spoke
regularly with the nother and asked about the child, the record
establishes that he made no attenpts to visit the child, not even when
he returned several tinmes to visit friends in the N agara Falls area,
where the child resided. Even assum ng, arguendo, that the father did
not realize that the child was in foster care until Septenber 2009, as
he testified at the hearing, we note that he had previously been
served with a copy of the neglect petition and did not respond to it
or appear in court with respect to that proceeding. Additionally, the
father made no efforts to see the child at the nother’s house where he
purportedly believed the child was |iving.

We reject the father’s contention that his failure to contact the
child was justified because petitioner’s caseworker failed to return
numer ous tel ephone calls he allegedly nade seeking information about
the child. Although petitioner does not appear to have done anyt hi ng
to facilitate contact between the father and the child, “petitioner
was not required to showthat it nmade diligent efforts to encourage
[the father] to maintain contact with his daughter in order to prevail
on the abandonnent petition” (Matter of Christina S., 251 AD2d 982,
983). W agree with the court that the father’s tel ephone calls to
petitioner’s office do not rise to the level of effort required “ ‘to
def eat an ot herw se vi abl e claimof abandonnent’ ” (Matter of Maddi son
B. [Kelly L.], 74 AD3d 1856, 1857). W also note that, although the
father was served with the abandonnent petition in or about March
2010, he failed to appear in court until approximtely 11 nonths
|ater, on the day that the evidentiary hearing was scheduled to
commence against the child s nother. There is no reason apparent in
the record for the father’s 11-nonth delay in responding to the
abandonment petition.

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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DEFENDANTS- APPELLANTS.

ATHARI & ASSCCI ATES, LLC, UTICA (MO ATHARI OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Mnroe County (Matthew
A. Rosenbaum J.), entered Decenber 8, 2011. The order, insofar as
appeal ed from denied the notion of defendants |saac Kendrick and
El i zabeth Kendrick for a protective order.

It is hereby ORDERED t hat the order insofar as appealed fromis
unani nously reversed on the |aw wi thout costs and the notion is
gr ant ed.

Menorandum | saac Kendrick and Elizabeth Kendrick (defendants),
as limted by their brief, appeal fromthat part of an order that
denied their notion for a protective order. Specifically, defendants
sought an order “requiring provision of a report by [Jaquanda Nero

(plaintiff)] . . . causally relating an injury to plaintiff’s

i ngestion of |ead based paint . . . .” Defendants al so sought an
order that would allow them “120 days within which to conduct a

def ense [nedi cal exam nation] on behalf of the defendants . . . and

serve any such reports neasured fromthe date of receipt of a report
froman expert retained on behalf of the plaintiff detailing any
injuries sustained by the plaintiff . . . as a result of elevated
blood lead levels . . . .” In denying defendants’ notion, Suprene
Court concluded that it was not authorized pursuant to CPLR 3103 to
order plaintiff to be exanm ned by an expert. W reverse the order

i nsof ar as appeal ed from and grant defendants’ notion.

Trial courts have broad discretion in supervising disclosure (see
Carpenter v Browning-Ferris Indus., 307 AD2d 713, 715-716), and CPLR
3103 (a) affords the court the authority to deny, limt, condition or
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regul ate the use of any disclosure device to “prevent unreasonabl e
annoyance, expense, enbarrassnent, disadvantage, or other prejudice to
any person or the courts.” Here, the protective order sought by

def endants was appropriate relief. Defendants had previously sought
medi cal reports fromplaintiffs pursuant to 22 NYCRR 202. 17 and
plaintiffs responded to that request, but none of the material

provi ded contained any information concerning any condition, synptom
or problemthat plaintiff was experiencing as the result of elevated
bl ood |l ead levels, “the physical . . . condition in issue” (Cynthia B
v New Rochell e Hosp. Med. Ctr., 60 NY2d 452, 457). Indeed, the
plaintiff in a personal injury action is under an obligation both to
procure and to produce nedical reports relating the clained injury to
the allegations being made in the litigation (see Kelly v Tarnowski,
213 AD2d 1054). Furthernore, the court had al ready issued a
scheduling order requiring, inter alia, defendants to conduct a

nmedi cal exam nation of plaintiff by a date certain, and we concl ude

t hat defendants should not be put to the tine, expense and effort of
arrangi ng for and conducting a mnmedi cal exam nation of plaintiff

wi t hout the benefit of reports linking the synptons or conditions of
plaintiff to defendants’ alleged negligence (see Adanms v Ri zzo, 13

M sc 3d 1235[A], 2006 NY Slip Op 52135[ U], 47-48; see generally Mtter
of Andrews v Trustco Bank, Natl. Assn., 289 AD2d 910, 912-913).

Ent er ed: Novenber 9, 2012 Frances E. Caf ar el
Cerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, LINDLEY, AND MARTOCHE, JJ.

JOHN MAZZARELLA, | NDI VI DUALLY AND AS FATHER COF
FOUR M NOR CH LDREN OF AGES 5, 7, 9, AND 11,
PLAI NTI FF- APPELLANT,

\% ORDER

SYRACUSE DI OCESE, BI SHOP JAMES M MOYNI HAN,
Bl SHOP THOMAS J. COSTELLO AND FR. JOHN W
BRODERI CK, DEFENDANTS- RESPONDENTS.

(APPEAL NO. 1.)

JEFF ANDERSON & ASSOCI ATES PA, ST. PAUL, M NNESOTA, THE ABBATOY LAW
FIRM PLLC, ROCHESTER (DAVID M ABBATOY, JR , OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

HANCOCK ESTABROCK, LLP, SYRACUSE ( MAUREEN E. MANEY OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS SYRACUSE DI OCESE, BI SHOP JAMES M MOYNI HAN AND
Bl SHOP THOMAS J. COSTELLO

Appeal from an order and judgnment (one paper) of the Suprene
Court, Onondaga County (Brian F. DeJoseph, J.), entered February 28,
2011. The order and judgnent directed defendants Syracuse Di ocese,
Bi shop Janes M Moyni han and Bi shop Thonmas J. Costell o to produce
certain docunents for in canera review and otherwi se granted the
nmoti on of those defendants for a protective order.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs (see Matter of Nugent, 26 AD3d 892, 893).

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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JOHN MAZZARELLA, | NDI VI DUALLY AND AS FATHER COF
FOUR M NOR CH LDREN OF AGES 5, 7, 9, AND 11,
PLAI NTI FF- APPELLANT,

\% MEMORANDUM AND ORDER

SYRACUSE DI OCESE, BI SHOP JAMES M MOYNI HAN,
Bl SHOP THOMAS J. COSTELLO AND FR. JOHN W
BRODERI CK, DEFENDANTS- RESPONDENTS.

(APPEAL NO. 2.)

JEFF ANDERSON & ASSOCI ATES PA, ST. PAUL, M NNESOTA, THE ABBATOY LAW
FIRM PLLC, ROCHESTER (DAVID M ABBATOY, JR , OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

HANCOCK ESTABROCK, LLP, SYRACUSE ( MAUREEN E. MANEY OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS SYRACUSE DI OCESE, BI SHOP JAMES M MOYNI HAN AND
Bl SHOP THOMAS J. COSTELLO

Appeal from an order and judgnment (one paper) of the Suprene
Court, Onondaga County (Brian F. DeJoseph, J.), entered February 28,
2011. The order and judgnent granted the notion of defendants
Syracuse Diocese, Bishop Janes M Myni han and Bi shop Thomas J.
Costello for partial summary judgnment dismissing plaintiff’s fourth
t hrough si xth causes of action and any individual clains of plaintiff
and denied plaintiff’s cross notion for partial summary judgnent.

It is hereby ORDERED that the order and judgnent so appeal ed from
is unani nously affirmed w thout costs.

Menorandum Plaintiff commenced this action, individually and as
the father of four children who allegedly were sexual ly abused,
seeki ng damages arising fromthat abuse. |In appeal No. 2, plaintiff
appeal s froman order and judgnent granting the notion of defendants
Syracuse Diocese, Bishop Janes M Myni han, and Bi shop Thonas J.
Costello (collectively, Church defendants) for partial summary
judgnment dismssing the fourth through sixth causes of action and any
i ndi vidual clainms of plaintiff and denying plaintiff’s cross notion
for partial summary judgnment on liability on those causes of action.
In appeal No. 3, plaintiff appeals froman order directing the Church
defendants to disclose only certain docunents sought by plaintiff,
foll owi ng Suprene Court’s in canmera review of those docunents and
appropriate redaction thereof.
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Wth respect to the order in appeal No. 2, we note that the
fourth and fifth causes of action assert the conmm ssion of intentional
torts under the theory of respondeat superior. Under that theory, an
enployer is “ ‘vicariously liable for the tortious acts of its
enpl oyees only if those acts were conmitted in furtherance of the
enpl oyer’ s business and within the scope of enploynent’ ” (Burlarley v
Wl - Mart Stores, Inc., 75 AD3d 955, 956). Although the issue whether
a particular act is within the scope of enploynment is usually one of
fact for the jury (see Riviello v Wl dron, 47 NY2d 297, 302-303),
there is no liability as a matter of law if the enployee was “acting
solely for personal notives unrelated to the furtherance of the
enpl oyer’ s business” (Xin Tang Wi v Ng, 70 AD3d 818, 819). It is well
settled in New York that sexual abuse by clergy is not within the
scope or furtherance of the enploynent (see Wende C. v United
Met hodi st Church, N.Y. W Area, 6 AD3d 1047, 1052-1052, affd 4 Ny3d
293, cert denied 546 US 818; Paul J.H v Lum 291 AD2d 894, 895;
Joshua S. v Casey, 206 AD2d 839, 839).

Wth respect to the sixth cause of action, sounding in breach of
fiduciary duty, the Church defendants established that there was no
fiduciary relationship between themand plaintiff’'s famly (see Mars v
D ocese of Rochester, 6 AD3d 1120, 1121, |Iv denied 3 NY3d 608, rearg
di smissed 5 NY3d 850). Finally, the court properly granted that part
of the Church defendants’ notion wth respect to plaintiff’'s
i ndi vi dual clainms inasmuch as plaintiff has not denonstrated any
direct harmas a result of the negligence of the Church defendants
(see Dana v Oak Park Marina, 230 AD2d 204, 207).

In appeal No. 3, plaintiff contends that the court should have
ordered discl osure of defendant Father John W Broderick’s conplete
personnel file rather than only portions of it, followng the court’s
in canera review of the file. Prelimnarily, we note that plaintiff
does not ask this Court to review the docunents in canera but, rather,
plaintiff seeks a broad ruling that he was deni ed due process because
of the “nmethod and manner” used by the court in precluding disclosure
of sone of the docunents in the personnel file. Plaintiff’s present
contention concerning the court’s procedure in review ng the personnel
file is unpreserved for our review inasnmuch as plaintiff nade no
objection on the record to that procedure (see generally Atkins v
Guest, 201 AD2d 411, 411). In any event, we have conducted our own
i ndependent review of the docunents and conclude that the court did
not abuse its discretion in precluding disclosure of portions of the
personnel file for the various reasons set forth in the court’s
deci si on.

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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JOHN MAZZARELLA, | NDI VI DUALLY AND AS FATHER COF
FOUR M NOR CH LDREN OF AGES 5, 7, 9, AND 11,
PLAI NTI FF- APPELLANT,

\% MEMORANDUM AND ORDER

SYRACUSE DI OCESE, BI SHOP JAMES M MOYNI HAN,
Bl SHOP THOMAS J. COSTELLO AND FR. JOHN W
BRODERI CK, DEFENDANTS- RESPONDENTS.

(APPEAL NO. 3.)

JEFF ANDERSON & ASSOCI ATES PA, ST. PAUL, M NNESOTA, THE ABBATOY LAW
FIRM PLLC, ROCHESTER (DAVID M ABBATOY, JR , OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

HANCOCK ESTABROCK, LLP, SYRACUSE ( MAUREEN E. MANEY OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS SYRACUSE DI OCESE, BI SHOP JAMES M MOYNI HAN AND
Bl SHOP THOMAS J. COSTELLO

Appeal from an order of the Suprene Court, Onondaga County (Brian
F. DeJdoseph, J.), entered July 18, 2011. The order directed the
di sclosure to plaintiff of certain docunents after an in canera
revi ew.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Sanme Menorandum as in Mazzarella v Syracuse Diocese ([appeal No.
2] _ AD3d ___ [Nov. 9, 2012]).

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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FERNANDO P. GUANTERO, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

DONALD R GERACE, UTICA, FOR DEFENDANT- APPELLANT.

SCOTT D. MCNAMARA, DI STRI CT ATTORNEY, UTICA (STEVEN G COX OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Oneida County Court (Barry M
Donalty, J.), rendered July 29, 2009. The judgnment convicted
def endant, upon his plea of guilty, of crimnal contenpt in the first
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum I n appeal No. 1, defendant appeals from a judgnent
convicting himupon a plea of guilty of crimnal contenpt in the first
degree (Penal Law § 215.51 [c]) and, in appeal No. 2, he appeals from
a judgnment convicting himupon a plea of guilty of attenpted burglary
in the second degree (88 110.00, 140.25 [2]). Wth respect to both
appeal s, defendant contends that his waiver of the right to appeal was
not knowi ngly, voluntarily, and intelligently entered. W reject that
contention (see generally People v Lopez, 6 NY3d 248, 256; People v
Hi dal go, 91 Ny2d 733, 735). “The responses of defendant to County
Court’s questions during the plea colloquy establish that he
under st ood t he consequences of waiving the right to appeal and
voluntarily waived that right” (People v Ruffins, 78 AD3d 1627, 1628;
see Peopl e v Dunham 83 AD3d 1423, 1424, |v denied 17 NY3d 794).
Further, the court “ ‘nade clear that the waiver of the right to
appeal was a condition of [the] plea, not a consequence thereof’
(People v McCarthy, 83 AD3d 1533, 1533-1534, |v denied 17 NY3d 819),
and we note that defendant executed a witten waiver of the right to
appeal (see People v Jones, 96 AD3d 1637, 1637; People v Colucci, 94
AD3d 1419, 1420, |v denied 19 NY3d 959).

Al t hough the contention of defendant with respect to both appeals
that his plea was not voluntarily entered survives his valid waiver of
the right to appeal (see Dunham 83 AD3d at 1424), defendant failed to
nove to withdraw his plea or to vacate the judgnent of conviction on
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that ground and thus failed to preserve that contention for our review
(see People v Adshield, 93 AD3d 1238, 1238; Dunham 83 AD3d at 1424).
Contrary to defendant’s contention in each appeal, this case does not
fall within the narrow exception to the preservation requirenment set
forth in People v Lopez (71 NY2d 662, 666). Finally, defendant
contends in each appeal that the court erred in refusing to assign him
new counsel wi thout inquiring into the grounds for substitution. W
note at the outset that defendant’s contention is enconpassed by his
plea and his valid waiver of the right to appeal in each appeal except
to the extent that it inplicates the voluntariness of the plea (see
People v Morris, 94 AD3d 1450, 1451, |v denied 19 NY3d 976; People v
Phillips, 56 AD3d 1163, 1164, |Iv denied 12 NY3d 761). 1In any event,
def endant abandoned his request for new counsel when he “deci d[ ed]

. to plead guilty while still being represented by the sane attorney”
(Peopl e v Hobart, 286 AD2d 916, 916, |v denied 97 NY2d 683; see

Morris, 94 AD3d at 1451; People v Miunzert, 92 AD3d 1291, 1292).

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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FERNANDO P. GUANTERO, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

DONALD R GERACE, UTICA, FOR DEFENDANT- APPELLANT.

SCOTT D. MCNAMARA, DI STRI CT ATTORNEY, UTICA (STEVEN G COX OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Oneida County Court (Barry M
Donalty, J.), rendered July 29, 2009. The judgnment convicted
def endant, upon his plea of guilty, of attenpted burglary in the
second degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Sanme Menorandum as in People v Guantero ([appeal No. 1] _ AD3d
___ [Nov. 9, 2012]).

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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LINETTE RU Z, BY THE GUARDI AN OF HER PERSON
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PLAI NTI FF- APPELLANT,
\% MEMORANDUM AND ORDER

Cl TY OF BUFFALO, DEFENDANT- RESPONDENT.

HANDELMAN, W TKOW CZ & LEVI TSKY, LLP, ROCHESTER (STEVEN M W TKOW CZ
OF COUNSEL), FOR PLAI NTI FF- APPELLANT.

TI MOTHY A. BALL, CORPORATI ON COUNSEL, BUFFALO (DAVID M LEE OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Joseph R
Gowia, J.), entered May 31, 2011 in a personal injury action. The
order granted the notion of defendant to dism ss the conplaint and
di sm ssed the conpl ai nt.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff, by the guardian of her person and
property, commenced this action alleging that she suffered injuries as
aresult of the failure of defendant’s Police Departnent to followits
own mnisterial protocol when responding to a 911 tel ephone call from
her roonmate providing the information that plaintiff was attenpting
suicide. Plaintiff’s roommte called 911 after receiving a text
message fromplaintiff stating that she was at that nonment committing
suicide. The police went to plaintiff’s residence but awaited the
arrival of her roommate before entering the premses. Plaintiff
all eges that the delay in entering the prem ses was a viol ati on of
police procedures and that such violation caused or contributed to her
injuries. Suprene Court properly granted defendant’s notion seeking
di sm ssal of the conplaint for failure to state a cause of action
based on the absence of a special relationship between plaintiff and
the police giving rise to a special duty (see McLean v Gty of New
York, 12 Ny3d 194, 199). W reject plaintiff’s contention that the
all eged failure of defendant’s Police Departnment to conply with its
mnisterial duties provides a basis for liability despite the absence
of a special relationship. “Under the public duty rule, although a
muni ci pality owes a general duty to the public at large to furnish
police protection, this does not create a duty of care running to a
specific individual sufficient to support a negligence claim unless
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the facts denonstrate that a special duty was created” (Valdez v City
of New York, 18 NY3d 69, 75). Even where there is a mnisteria
failure directly related to a specific incident, “mnisterial acts may
support liability only where a special duty is found” (MLean, 12 NY3d
at 202; see Carson v Town of Oswego, 77 AD3d 1321, 1322). A conplaint
is properly dismssed for failure to state a cause of action where the
plaintiff has “not set forth facts that would create the necessary
direct contact and justifiable reliance required under the speci al
relationship test” (Rogers v State of New York, 288 AD2d 926, 926; see
Laratro v City of New York, 8 NY3d 79, 83). Gven that there is no
all egation that plaintiff had direct contact with the police or even
that she was aware that the police had been notified, the direct
contact requirenment of the special relationship test is not satisfied
(see Laratro, 8 NY3d at 83).

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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SUZANNE Kl ER, CHARLENE HAUSER
DEFENDANTS- RESPONDENTS,

ANNI E WALDRON AND SAMM E HANNAH
DEFENDANTS- APPELLANTS.

CULLEY, MARKS, TANENBAUM & PEZZULO, LLP, ROCHESTER (GARY J. G ANFORTI
OF COUNSEL), FOR DEFENDANTS- APPELLANTS.

GALLO & | ACOVANGELO, LLP, ROCHESTER (DAVID D. SPOTO OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

LAW OFFI CES OF LAURIE G OGDEN, ROCHESTER (DAVID F. BOWAEN OF COUNSEL),
FOR DEFENDANT- RESPONDENT CHARLENE HAUSER

BARTH SULLI VAN BEHR, BUFFALO ( ANDREW J. KOWMLEWSKI OF COUNSEL), FOR
DEFENDANT- RESPONDENT SUZANNE Kl ER

Appeal from an order of the Suprene Court, Monroe County (Ann
Mari e Taddeo, J.), entered Novenber 18, 2011 in a personal injury
action. The order denied the notion of defendants Anni e Wal dron and
Samm e Hannah for summary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani mously reversed on the | aw wi thout costs, the notion is granted,
and the conplaint and cross cl ai ns agai nst defendants Anni e WAl dron
and Samm e Hannah are di sm ssed.

Menorandum Plaintiff comenced this action seeking danages for
injuries she sustained in a notor vehicle accident when she was a
passenger in a vehicle operated by Annie WAl dron and owned by Sanm e
Hannah (defendants). The accident occurred when a vehicle operated by
def endant Suzanne Kier collided with the vehicle operated by Wl dron.
Kier and Wal dron were driving in opposite directions on a two-I|ane
hi ghway, and the vehicle driven by Kier entered Wal dron’s | ane of
travel. Inmmediately after the collision, a vehicle driven by
def endant Charl ene Hauser, who had been traveling behind Wl dron,
collided with the back of Waldron’s vehicle. Defendants noved for
sumary j udgnent dism ssing the conplaint and cross cl ai ns agai nst
them contending that the emergency doctrine applied and that
Wal dron’ s actions were reasonabl e under the circunstances. W agree
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wi th defendants that Suprene Court erred in denying their notion.

Under the energency doctrine, “ ‘when [a driver] is faced with a
sudden and unexpected circunstance which |eaves little or no tine for
t hought, deliberation or consideration, or causes the [driver] to be
reasonably so disturbed that [he or she] nust nmake a speedy decision
w t hout weighing alternative courses of conduct, the [driver] may not
be negligent if the actions taken are reasonable and prudent in the
energency context’ . . . , provided the [driver] has not created the
energency” (Caristo v Sanzone, 96 Ny2d 172, 174, quoting Rivera v New
York City Tr. Auth., 77 Ny2d 322, 327, rearg denied 77 Ny2d 990). It
is also well established that a driver is “not required to anticipate
that [another driver’s] vehicle, traveling in the opposite direction,
woul d cross over into his [or her] lane of travel” (Cardot v Genova,
280 AD2d 983, 983).

Here, defendants nmet their initial burden by establishing as a
matter of |law that the emergency doctrine applied, inasmuch as Kier’s
vehi cl e unexpectedly crossed over into Waldron’s |ane of travel and
deposition testinony established that Waldron had little or no tine to
react or avoid the collision (see Caristo, 96 Ny2d at 174). In
response, plaintiff failed to raise an issue of fact with respect to
the applicability of the energency doctrine or the reasonabl eness of
Wal dron’s actions. Although “it generally renmains a question for the
trier of fact to determ ne whether an energency existed and, if so,
whet her the [driver’s] response thereto was reasonabl e” (Schlanger v
Doe, 53 AD3d 827, 828), summary judgnent is appropriate where, as
here, “ ‘the driver presents sufficient evidence to establish the
reasonabl eness of his or her actions [in an energency situation] and
there is no opposing evidentiary show ng sufficient to raise a
legitimate question of fact’” ” (MG aw v d owacki, 303 AD2d 968, 969;
see Ward v Cox, 38 AD3d 313, 314). The contentions of plaintiff,

Ki er, and Hauser that Waldron may have had sufficient time to react to
the crossover vehicle or that Waldron was driving at an excessive rate
of speed for the road conditions are specul ative and thus are
insufficient to raise an issue of fact to defeat the notion (see
generally Bellassai v Roberts Wesleyan Coll., 59 AD3d 1125, 1126).

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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KEN- VI L ASSOCI ATES LI M TED PARTNERSHI P,
AFFI NI TY RENEWAL DEVELOPMENT LLC,

VI LLA MARI A COLLEGE OF BUFFALO AND
ATLANTI C HOUSI NG FOUNDATI ON, | NC.,
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NEW YORK STATE DI VI SI ON OF HUMAN RI GHTS
AND GALEN D. KI RKLAND, DEFENDANTS- APPELLANTS

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY ( ANDREW B. AYERS OF
COUNSEL), FOR DEFENDANTS- APPELLANTS.

LI PPES MATHI AS VWEXLER FRI EDMAN LLP, BUFFALO (DENNI'S C. VACCO OF
COUNSEL), FOR PLAI NTI FFS- RESPONDENTS KEN- VI L ASSOCI ATES LI M TED
PARTNERSH P AND AFFI NI TY RENEWAL DEVELOPMENT LLC.

CONNORS & VI LARDO LLP, BUFFALO (RANDALL D. WHI TE OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT ATLANTI C HOUSI NG FOUNDATI ON, | NC.

Appeal from an order of the Suprene Court, Erie County (John A
M chal ek, J.), entered March 14, 2011. The order deni ed defendants’
notion to dismss the conpl aint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the law by granting that part of defendants’
nmotion to dismss the first and third causes of action and as nodified
the order is affirmed w thout costs.

Menorandum Plaintiffs commenced this action seeking, inter
alia, a judgnent declaring that the settlenment agreenent (Agreenent)
that they entered into with defendant New York State Division of Human
Rights (Division) is void and unenforceabl e and a pernmanent injunction
prohi biting defendants fromenforcing that Agreement. In lieu of an
answer, defendants noved to dism ss the conplaint pursuant to CPLR
3211 (a) (2) and (7) on the ground that, inter alia, Executive Law 8§
298 provides the exclusive neans for reviewing a final determ nation
of the Division and plaintiffs failed to seek judicial review of the
determnation within the statute’s 60-day limtations period. Suprene
Court denied the notion.

We agree with defendants that, insofar as the conpl aint
chal l enges the Division’s authority to enter into the Agreenent and
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t he circunstances surroundi ng the execution of the Agreenment, it
shoul d be dism ssed as untinely pursuant to Executive Law 8§ 298. That
statute provides, in relevant part, that “[a]ny conplai nant,

respondent or other person aggrieved by . . . an order of the
[D]ivision which makes a final disposition of a conplaint may obtain
judicial reviewthereof . . . in a proceeding as provided in this

section” (id.). Such a proceeding “nust be instituted within sixty
days after the service of such order” (id.; see Matter of Lester v New
York State O f. of Parks, Recreation & Historic Preserv., 60 AD3d 680,
681, |v denied 12 NY3d 712; Matter of G| v New York State Div. of
Human Ri ghts, 17 AD3d 365, 366). Executive Law 8§ 298 provides the
“excl usive nmeans” for reviewing a determ nation of the Division
(Matter of Baust v New York State Div. of Human Rights, 70 AD3d 1107,
1108, |v denied 15 NY3d 710).

Here, the Division filed an adm nistrative conplaint agai nst,
inter alia, plaintiffs Ken-Vil Associates Limted Partnership (Ken-
Vil), Affinity Renewal Devel opnent LLC (Affinity), and Villa Maria
Col l ege of Buffalo (Villa Maria), alleging that they were in violation
of Executive Law 88 296 (2-a) and 296 (5) “by devel oping and renting
housi ng accommodati ons designed to and with the effect of denying
housi ng to individuals based on, inter alia, their famlial status,
race, and/or age, and which unlawfully perpetuates segregati on and
separation in the State of New York.” Ken-Vil, Affinity, Villa Maria
and the Division executed a stipul ated agreenent pursuant to which the
Di vision agreed to withdraw the conplaint wthout prejudice in order
to facilitate settlenent discussions. Thereafter, plaintiffs and the
Division entered into the Agreenent at issue herein, the terns of
whi ch were incorporated into an order of the Division (O der).
Pursuant to the terns of the Agreenent, the Division agreed to
termnate its investigation of plaintiffs and to anend the stipul ated
agreenent to provide that the conplaint was dism ssed “with
prejudice”. W thus agree with the Division that the Order “final[ly]
di spos[ed] of [the] conplaint” (8§ 298), and that the statute’'s 60-day
limtations period therefore began to run on the date the Order was
served.

We further agree with the Division that plaintiffs are precl uded
fromchal l enging the Order, the underlying Agreenent, and the
ci rcunst ances surroundi ng the execution of the Agreenent because they
failed to comrence a proceedi ng pursuant to Executive Law 8 298 within
the 60-day limtations period (see id.), and because they coul d have,
but did not, raise those issues in such a proceeding (see Matter of
Tessy Plastics Corp. v State Div. of Human Rights, 47 Ny2d 789, 791).
Not ably, a declaratory judgnment action nmay not be used to extend the
relevant limtations period (see New York City Health & Hosps. Corp. v
McBarnette, 84 Ny2d 194, 201, rearg denied 84 Ny2d 865). W therefore
nodi fy the order by dismssing the first cause of action, which
all eges that the Agreenment is void because the Division | acked the
authority to enter into a settlenent agreenment w thout first
determ ning that there was probable cause to believe that plaintiffs
engaged in an unlawful discrimnating practice, and the third cause of
action, which alleges that the Agreenent is void because it was
entered into under duress.
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Contrary to the contention of defendants, however, we concl ude
that the court properly denied the Division's notion to dism ss the
conplaint insofar as it challenges the validity of the Agreenent based
upon events occurring after execution of the Agreenent. Initially, we
note that defendants’ primary jurisdiction and ripeness contentions
are not properly before us inasmuch as they are raised for the first
time on appeal (see Avrahamv Allied Realty Corp., 8 AD3d 1079, 1079).
In any event, those contentions are w thout nerit.

The doctrine of primary jurisdiction applies when the
determ nation of an action “ ‘requires the resolution of issues which,
under a regul atory schene, have been placed within the special
conpetence of an admnistrative body’ . . . The doctrine is intended
to coordinate the relationship between courts and admi nistrative
agenci es so that, anong other things, the agency’ s views on factual
and technical issues are nade avail able where the matter before the
court is within the agency’ s specialized field” (Matter of Donato v
Board of Educ. of Plainview, Od Bethpage Cent. School Dist., 286 AD2d
388, 388, quoting United States v Western Pac. R R Co., 352 US 59,
64). Thus, “in such a case[,] the judicial process is suspended
pendi ng referral of such issues to the admi nistrative body for its
views” (Matter of Langston v lroquois Cent. School Dist., 291 AD2d
845, 845 [internal quotation marks omtted]).

Here, plaintiffs allege in their second, fourth, and fifth causes
of action that the Agreenment is void for failure of conditions
precedent, frustration of purpose, and inpossibility of perfornmance
based upon their failure to obtain anticipated tax-exenpt bond
financing. There is nothing in the Human R ghts Law (Executive Law 8
290 et seq.) or the Division's Rules of Practice (9 NYCRR 465.1 et
seq.) that places a determ nation of whether a settlenment agreenent is
voi d on those grounds within the special conpetence of the D vision
(cf. Langston, 291 AD2d at 845). Instead, such a determ nation
requires the application of general contract principles rather than
the use of any “specialized know edge [or] expertise” of the Division
(Donat o, 286 AD2d at 388; see generally Neumann v Wandanch Uni on Free
School Dist., 84 AD3d 816, 818).

We further conclude that plaintiffs’ challenges to the Agreenent
are ripe for judicial review inasmuch as the Oder is final, and there
is no adm nistrative proceeding available to raise the issues set
forth in the second, fourth, and fifth causes of action (see generally
Matter of Gordon v Rush, 100 NY2d 236, 242). \Wile plaintiffs
theoretically could raise those issues as defenses in a conpliance
proceedi ng brought by the Division, the D vision has not commenced
such a proceedi ng (see Executive Law § 297 [7]; 9 NYCRR 465.18). 1In
light of the fact that an action for a declaratory judgnent is
“governed by equitable principles” (Krieger v Krieger, 25 Ny2d 364,
370), we conclude that plaintiffs, by reason of the Division s delay
in seeking conpliance wth the Order, should not be foreclosed from
obtaining judicial review of the second, fourth, and fifth causes of
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action.

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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Appeal from an order of the Suprene Court, Wayne County (Danie
G Barrett, A J.), entered June 21, 2011 in a personal injury action.
The order denied the notion of defendants for summary judgment.

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Martin Ozog (plaintiff), an experienced notocross
driver, comrenced this action seeking danages for injuries that he
sustai ned while he was participating in a notocross race organi zed and
sponsored by defendants. According to plaintiff, he was injured when
one or nore race participants collided with himon the track after he
was thrown from his notocross vehicle. Suprenme Court properly denied
def endants’ notion for sunmary judgnent di sm ssing the conplaint.

Al t hough defendants net their initial burden on the notion by
establishing that plaintiff assuned the risk of his injury, we
conclude that plaintiffs raised an issue of fact sufficient to defeat
the notion (see generally Zuckernman v City of New York, 49 Ny2d 557
562). Plaintiffs presented evidence that the flag person at the

| ocation where plaintiff was injured either was not trained properly
or did not act appropriately to warn oncomng racers that plaintiff
had fallen fromhis vehicle and was on the track. Plaintiffs thereby
rai sed an issue of fact whether an allegedly inproperly trained or
negligent flag person is a risk inherent in the sport of notocross
racing (see Omen v R J.S. Safety Equip., 79 Ny2d 967, 969-970; Rosati
v Hunt Racing, Inc., 13 AD3d 1129, 1130).

Def endants’ further contention that any negligence attributable
to themwas not a proxinmate cause of plaintiff’s injuries is raised
for the first time in defendants’ reply papers and thus is not
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properly before us (see Farnhamv Meder, 45 AD3d 1315, 1316; Witley v
Buf falo Mun. Hous. Auth., 34 AD3d 1368, 1369).

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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Appeal from an order of the Suprenme Court, Erie County (Tinothy
J. Walker, A J.), entered July 5, 2011. The order, anong ot her
t hi ngs, granted defendants’ notion for summary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw without costs, the notion is denied,
and the conplaint is reinstated.

Menmorandum Plaintiff comrenced this action seeking damages
arising fromdefendants’ alleged breach of a conmercial |ease
agreenent. Specifically, plaintiff alleged that defendants failed to
pay as “additional rent” its pro rata share of common area mnai ntenance
(CAM charges consisting of snow renoval, comon area janitorial
services, and |avatory nmaintenance. W agree with plaintiff that
Suprene Court erred in granting defendants’ notion for sumary
j udgment di sm ssing the conpl aint.

W note at the outset that, when plaintiff purchased the property
in June 2003, it took the property subject to the nonth-to-nonth
tenancy with defendants governed by the | ease and | ease extension.
After the expiration of the | ease extension in Cctober 1997,
def endant s becane hol dover tenants of plaintiff’s predecessor subject
to a nonth-to-nonth tenancy with the sane terns and conditions set
forth in the | ease and | ease extension (see Real Property Law § 232-c;
City of New York v Pennsylvania R R Co., 37 Ny2d 298, 300-301; U. S
Underwiters Ins. Co. v Geenwald, 82 AD3d 411, 412; Logan v Johnson,
34 AD3d 758, 759). Plaintiff and defendants continued that nonth-to-
month tenancy until April 1, 2006, when the terns of the letter |ease
becane effective. W note in addition the well-established principle
that “a successor-in-interest to real property takes the prem ses
subject to the conditions as to the tenancy, including any waiver of
rights, that [its] predecessor in title has established if the
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successor-in-interest has notice of the existence of the |easehold and
of the waiver” (Tehan v Thos. C. Peters Print. Co., 71 AD2d 101, 104,
see Bank of N Y., Albany v Hirschfeld, 37 Ny2d 501, 505-506; 52

Ri verside Realty Co. v Ebenhart, 119 AD2d 452, 453). It is undisputed
that plaintiff had notice of the |easehold with defendants and, in any
event, possession of the prem ses constitutes constructive notice to a
purchaser of the rights of the possessor (see Tehan, 71 AD2d at 104).

Wth respect to defendants’ notion, we conclude that defendants
failed to neet their burden with respect to the breach of contract
cause of action inasmuch as they failed to establish that they did not
breach the terns of the | ease and | ease extension. It is well
established that, in interpreting a witten contract, we should
“ ‘give effect to the intent of the parties as reveal ed by the
| anguage and structure of the contract, and should ascertain such
i ntent by exam ning the docunent as a whole . . . Moreover, the
contract must be interpreted so as to give effect to, not nullify, its
general or primary purpose’ ” (N agara Frontier Transp. Auth. v Euro-
United Corp., 303 AD2d 920, 921, anended on rearg 306 AD2d 952; see
generally Matter of Wallace v 600 Partners Co., 86 Ny2d 543, 548).
Here, the express terns of the | ease provided that nonthly rent
i ncl udes a base rent anount as well as additional rent consisting of
def endants’ share of taxes and insurance, and the CAM charges. The
CAM charges were to be “pro-rated on a nonthly basis according to the
anount of space occupied by [defendants] to the total building space.”
I n support of their notion, defendants submitted, inter alia, the
| ease, the | ease extension, and an affidavit from defendant CH EA s
executive vice president, who averred that defendants paid no CAM
charges to plaintiff’s predecessor between Septenber 1987 and COct ober
1997. To the extent that defendants contend that plaintiff waived the
right to collect such charges because plaintiff’s predecessor did not
col l ect CAM charges under the | ease and | ease extension (see Radcliffe
Assoc., Inc. v Geenstein, 274 App Div 277, 278), we note that the
| ease contains a “no waiver” clause. Although the existence of such a
cl ause does not, by itself, preclude waiver of a contractual right,

t he i ssue whet her wai ver has occurred is generally one of fact (see
Dice v Inwod Hills Condom nium 237 AD2d 403, 404) and, here,
defendants failed to establish as a matter of law that plaintiff’s
predecessor waived his entitlenment to CAM charges.

We further conclude that defendants failed to neet their burden
of establishing their entitlement to summary judgnent dism ssing the
unjust enrichment cause of action inasnuch as they failed to establish
that they had not “received noney or a benefit at the expense of”
plaintiff (Cty of Syracuse v R A C. Holding, 258 AD2d 905, 906).

Def endants’ contention that the unjust enrichnment cause of action is
tinme-barred is raised for the first tine on appeal and thus is not
properly before us (see C esinski v Town of Aurora, 202 AD2d 984,
985) .

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Suprene Court, Oneida County (Samnue
D. Hester, J.), entered April 25, 2011 in a personal injury action.
The order, insofar as appeal ed from denied that part of the cross
notion of defendants seeking sunmary judgnment di sm ssing the conplaint
agai nst defendant Shirley F. Kozl owski and granted the notion of
plaintiff for partial summary judgnment on liability pursuant to Labor
Law 8 240 (1) against Shirley F. Kozl owski .

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |aw by denying plaintiff’s notion in its
entirety and as nodified the order is affirnmed w thout costs.

Mermorandum  Plaintiff commenced this Labor Law and conmon-| aw
negl i gence acti on seeking damages for injuries he sustained when he
fell fromthe second floor of a residence that was being constructed
by his enployer, L & A Builders, Inc. (L & A. Plaintiff noved for
partial summary judgnent on liability under Labor Law 8§ 240 (1), and
def endants, the owners of the property where the accident occurred,
cross-noved for sunmary judgnment di smssing the conplaint. Suprene
Court granted that part of the cross notion for sumrary judgnent
di sm ssing the conpl ai nt agai nst defendant Louis F. Kozl owski, which
was unopposed. The court also denied that part of defendants’ cross
notion and granted that part of plaintiff’s notion with respect to
Shirley F. Kozl owski (defendant). W conclude that the court properly
denied that part of the cross nmotion with respect to defendant but
erred in granting that part of plaintiff’s notion against her. “[A]
wor ker, such as the plaintiff, who is injured during the course of his
enpl oynment cannot maintain an action to recover damages for persona
injuries against the owner of prem ses where the accident occurred
when the owner is also an officer of the corporation that enployed the
wor ker” (Lovario v Vuotto, 266 AD2d 191, 192; see Kent v Younis, 265
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AD2d 889, 890). Although plaintiff met his initial burden on his
notion with respect to defendant (see Russell v Baker Rd. Dev., 278
AD2d 790, 790, |v dism ssed 96 NY2d 824; Skinner v Onei da- Her ki nmer
Solid Waste Mgt. Auth., 275 AD2d 890, 890-891), defendant submtted
evidence raising a triable issue of fact whether she was an officer of
L & Aat the tine of the accident, and thus whether the action agai nst
her is barred by the exclusivity provisions of Wrkers’ Conpensation
Law 8 29 (6) (cf. Melson v Sebastiano, 32 AD3d 1259, 1260-1261; see
generally Mesa v Violante, 204 AD2d 610, 610, |v denied 85 NY2d 803).
W therefore nodify the order accordingly.

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Suprenme Court, Monroe County (Thonmas
E. Moran, J.), dated March 19, 2012. The order, on the notion of
def endant, di sm ssed count three of the indictnent and reduced counts
one and five of the indictnment.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the | aw by denying that part of defendant’s
notion seeking to dismss the first count of the indictnent and
reinstating that count, and as nodified the order is affirned and the
matter is remtted to Suprene Court, Monroe County, for further
proceedi ngs on the indictnent.

Menorandum  The Peopl e appeal froman order that granted in part
defendant’s notion to dism ss the indictnent based on the alleged
| egal insufficiency of the evidence before the grand jury by, inter
alia, reducing the first and fifth counts of the indictnment. W agree
with the People that Suprene Court erred in reducing the first count
from sexual abuse in the first degree (Penal Law 8§ 130.65 [1]) to
sexual abuse in the third degree (8 130.55), and we therefore nodify
the order accordingly. The grand jury “must have before it evidence
legally sufficient to establish a prima facie case, including all the
el enents of the crinme, and reasonabl e cause to believe that the
accused conmmtted the offense to be charged” (People v Jensen, 86 Ny2d
248, 251-252). Legally sufficient evidence is “defined as ‘conpetent
evi dence which, if accepted as true, would establish every el enent of
an of fense charged and the defendant’s conm ssion thereof’ ” (People v
Swanp, 84 Ny2d 725, 730, quoting CPL 70.10 [1]). The court “nust
consi der whether the evidence, viewed nost favorably to the People, if
unexpl ai ned and uncontradicted[,] . . . would warrant conviction”
(id.; see Jensen, 86 Ny2d at 251).

Contrary to the court’s determ nation, the evidence before the
grand jury, viewed nost favorably to the People, establishes that
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def endant subjected the victimidentified in the first count of the
i ndictment to sexual contact by forcible conmpulsion. *“ *Forcible
conmpul sion” neans to conpel by . . . use of physical force” (Penal Law

§ 130.00 [8] [a]). The victimtestified that she was unable to get
away from def endant because he was straddling her md-section while
she was lying on the floor. W conclude that her testinony is legally
sufficient to establish that defendant used force to subject the
victimto sexual contact (see People v Ferrer, 209 AD2d 714, 715; see
al so People v Val, 38 AD3d 928, 929, |v denied 9 NY3d 852).

We agree with the court, however, that the evidence before the
grand jury is not legally sufficient to establish a prima facie case
with respect to the fifth count of the indictnment, strangulation in
t he second degree (Penal Law 8§ 121.12), and the court therefore
properly reduced that count to crimnal obstruction of breathing or
bl ood circulation (8 121.11). A person conmts crimnal obstruction
of breathing or blood circulation when he or she, “with intent to
i npede the normal breathing or circulation of the blood of another
person[,] . . . applies pressure on the throat or neck of such person
or . . . blocks the nose or nouth of such person” (8§ 121.11). A
person conmits strangulation in the second degree when he or she
commts the crinme of crimnal obstruction of breathing or blood
circulation as defined in section 121.11, “and thereby causes stupor,
| oss of consciousness for any period of tinme, or any other physical
injury or inpairnment” (8 121.12). Initially, as the court properly
hel d, there was no evidence that defendant caused stupor or |oss of
consci ousness, and thus to support the count of strangulation in the
second degree the evidence nust establish a “physical injury or
i mpairment” (8 121.12). The victimwho was the subject of the fifth
count of the indictnent testified that defendant squeezed his throat
for about three seconds, and that it was painful. He further
testified that, during the remai nder of that night as well as during
the next day, his throat was “tingly,” but there was no testinony that
he needed nedi cal assistance. Upon considering the various factors
set forth in People v Chiddick (8 NY3d 445, 447-448) concerning the
evidence required to establish that the victimexperienced substanti al
pain and thus sustai ned a physical injury, we conclude that the
evi dence, viewed in the light nost favorable to the People, did not
establish that the victimsustained a physical injury within the
nmeani ng of section 10.00 (9) (cf. People v Cannon, 300 AD2d 407, 407,
| v denied 99 Ny2d 613).

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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Appeal froma judgnent of the OGswego County Court (Walter W
Haf ner, Jr., J.), rendered May 27, 2011. The judgnent convicted
def endant, upon a jury verdict, of sexual abuse in the first degree
(two counts) and endangering the welfare of a child (three counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
reversed on the law, the recusal notion is granted and a new tri al
before a different judge is granted.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of two counts of sexual abuse in the first degree
(Penal Law 8 130.65 [3]) and three counts of endangering the welfare
of a child (8 260.10 [1]), resulting fromfour separate incidents.
Before trial, defendant noved for recusal on the ground that County
Court (Hafner, J.) had a personal bias or prejudice agai nst defendant
and his girlfriend as a result of a confrontation between the Judge
and the girlfriend, as well as a conplaint filed by the prosecutor
agai nst the Judge that referenced the confrontation.

“Absent a |l egal disqualification under Judiciary Law 8§ 14, a
Trial Judge is the sole arbiter of recusal . . . [and a] court’s
decision in this respect nmay not be overturned unless it was an abuse
of discretion” (People v Moreno, 70 NY2d 403, 405-406; see People v
WIllians, 66 AD3d 1440, 1441-1442, |v denied 13 NY3d 911). “Yet,

. It may be the better practice in sone situations for a court to
disqualify itself in a special effort to maintain the appearance of
inpartiality” (Moreno, 70 Ny2d at 406).

This is one of those situations. 1In support of his notion for
recusal, defendant submtted an affidavit fromdefendant’s girlfriend
in which she alleged as follows: “During July 2008, | was wearing a

support Robert CGenant for County Court Judge t-shirt at the Gswego
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County Fair. M. Genant was running agai nst [Judge Hafner] in his bid
for reelection to the bench . . . Judge Hafner, w thout ny perm ssion,
t ook numerous phot ographs of ne wearing the Genant t-shirt over the
course of approximtely an hour as | noved around the fairgrounds .
Wile | was at a picnic table at the fair, Judge Haf ner approached
me, yelled at ne, and told ne that | was going to go to jail for
wearing the t-shirt. He apparently believed that | was using ny
position as a Director of the fair to inproperly support the Genant
candi dacy. | becanme so frightened that | inmmediately renoved the
shirt . . . Subsequently, Judge Hafner visited the home | share with
[ def endant] presumably to apol ogize for the incident. | refused to
speak to him and instead sent [defendant] outside to tell Judge
Haf ner that | was not willing to listen to what he m ght have to say .
In the sumrer of 2009, | was contacted by Gregory Cakes, Esq. [the
prosecutor who ultimately tried defendant’s case] regarding the
incident with Judge Hafner. Attorney QCakes asked if | would be
willing to provide information in support of a grievance that was
bei ng prepared agai nst Judge Hafner. | answered in the affirmative .
Upon information and belief, my recollection of the details of the
i ncident that occurred between ne and Judge Hafner during 2008 was
included in a grievance fil ed agai nst Judge Hafner.”

Al t hough the grievance was ultimtely denied, defendant contended
in support of his notion for recusal that his ability to present a
def ense woul d be hi ndered because Judge Hafner’s status as the
presiding judge m ght affect defendant’s decision whether to call his
girlfriend as a witness. The prosecutor confirnmed the accuracy of the
facts set forth in the affidavit of defendant’s girlfriend.
Critically, however, the prosecutor added that defendant’s girlfriend
and defendant were “specifically referenced . . . by nane” in the
grievance and that the court had been provided with a copy of that
gri evance. The prosecutor did not oppose the recusal notion.

At argunment of the recusal notion, defense counsel contended that
def endant was considering a bench trial, and that defendant’s
constitutional right to present a defense at a bench trial would be
i mpai red because he might not call his girlfriend as a witness if
Judge Hafner continued to preside over the case. In continuing to
presi de over the case, Judge Hafner left hinself in the position to
i npose sentence on defendant, shortly after defendant was referenced
in a grievance filed agai nst Judge Hafner. W note that the grievance
was provided to Judge Hafner before he determ ned the recusal notion.
Under these circunstances, we conclude the court should have granted
the recusal notion, and we thus reverse the judgnent, grant the
recusal notion and grant a new trial before a different judge.

We now turn to defendant’s remai ning contentions. Although
def endant contends that reversal is warranted based on the all eged
m sconduct of the prosecutor in referring to religion, he failed to
object to any of those references and thus failed to preserve his
contention for our review (see People v Raw ei gh, 89 AD3d 1483, 1484,
| v deni ed 18 NY3d 961; People v Winberg, 75 AD3d 612, 613-614, |v
denied 15 Ny3d 896). In any event, defendant’s contention |acks nerit
because defense counsel opened the door to those references by
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initially questioning defendant’s girlfriend on religious issues and
the prosecutor did not thereby denigrate anyone’'s religion, nor were
his questions prejudicial or inflammatory (see People v Caicedo, 173
AD2d 630, 631, |v denied 78 Ny2d 963; cf. People v Forchalle, 88 AD2d
645, 646). Defendant’s remaining contentions related to prosecutorial
m sconduct are not preserved for our review (see CPL 470.05 [2]), and
we decline to exercise our power to review those contentions as a
matter of discretion in the interest of justice (see CPL 470.15 [ 6]

[a]).

We reject defendant’s contention that discrepancies in the date
on whi ch one incident occurred warrant reversal. \Were, as here,
there is a distinct variance between a date in the indictnent and the
proof at trial, reversal is not required when the defense “consist[s]
of a categorical denial that the incident[] even occurred” (People v
Stevens, 176 AD2d 997, 998; see al so People v Mdrgan, 246 AD2d 686,
687, |v denied 91 Ny2d 975). “Moreover, the discrepancies did not
hanmper the ability of defendant to present a defense and are
excusabl e” (People v Hol man, 249 AD2d 947, 947, |v denied 92 Ny2d
899). We note in addition that the court’s charge clarified the date
on which the incident in question occurred, and thus “there was no
danger that the jury convicted defendant of an unindicted act or that
different jurors convicted defendant based on different acts” (People
v Whitfield, 255 AD2d 924, 924, |v denied 93 Ny2d 981; see People v
Cabal | ero, 23 AD3d 1031, 1032, |v denied 6 NY3d 846).

View ng the evidence in light of the elenments of the crinmes as
charged to the jury (see People v Danielson, 9 NY3d 342, 349), we
conclude that the verdict is not against the weight of the evidence
(see generally People v Bl eakl ey, 69 NY2d 490, 495). “The credibility
of the witnesses was an issue for the jury to determ ne, and we
perceive no basis for disturbing that determ nation” (People v Newran,
87 AD3d 1348, 1350, |v denied 18 NY3d 926; see People v Burgos, 90
AD3d 1670, 1671, |v denied 19 NY3d 862; People v Kalen, 68 AD3d 1666,
1667, |v denied 14 Ny3d 842). W further conclude that defendant
recei ved neani ngful representation (see generally People v Schulz, 4
NY3d 521, 530-531; People v Baldi, 54 Ny2d 137, 147).

W reject defendant’s contention that the court erred at
sentencing when it permtted the victimof the sexual abuse counts to
make a statenment via electronic recording. Were, as here, a
def endant has been convicted of a felony, the court upon proper notice
“shall accord the victimthe right to nake a statenment” (CPL 380.50
[2] [b]). CPL 380.50 does not specifically permit or prohibit the
presentation of an electronically recorded statenment; it merely
requires that the victims statenment precede statenents from defendant
or defense counsel made pursuant to CPL 380.50 (1) (see CPL 380.50 [2]
[c]). CPL 380.50 (2) was enacted to “elevate[] what had previously
been a privilege . . . ‘to aright’” ” (People v Hemm ngs, 2 NY3d 1, 6,
rearg denied 2 NY3d 824). Inasnuch as a defendant has no right of
confrontation or cross-exam nation at sentencing (see People v Leon,
10 NY3d 122, 125-126, cert denied 554 US 926; People v G lbert, 17
AD3d 1164, 1164-1165, |v denied 5 NY3d 762), no right of a defendant
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is violated when a victins statenent is submtted in the formof an
el ectronic recording. “Aside from paranmeters of punishment defined by
the statute which defines the offense, the only real limt to the

court’s discretion in inposing sentence is the defendant’s right to be
sentenced on reliable and accurate information (United States v

At kins, 480 F2d 1223). This right, in turn, is protected by the
procedural right to a reasonable opportunity to ‘refute the
aggravating factors which m ght have negatively influenced the

court’ 7 (People v Bolson, 185 Msc 2d 753, 755-756, affd 284 AD2d
340, |v denied 96 Ny2d 898, quoting People v Redman, 148 AD2d 966,

966, |v denied 74 Ny2d 745; see People v May, 263 AD2d 215, 220-221,

| v deni ed 94 Ny2d 950).

In view of our determnation to grant a new trial, we need not
address defendant’s remai ni ng contention concerning the severity of
t he sentence.

Al'l concur except ScubbEr, P.J., and SMTH, J., who dissent and
vote to affirmin the follow ng Menorandum W respectfully dissent.
While we agree with the majority that recusal may have been the better
practice inasmuch as the allegations of “personal bias or prejudice”’
created a reasonabl e basis upon which to question the Trial Judge’s
inmpartiality (22 NYCRR 100.3 [E] [1] [a] [i]; see People v Mreno, 70
NY2d 403, 405-406), we cannot agree that reversal is required. Were,
as here, there is no statutory basis to prevent a Trial Judge from
hearing the case (see Judiciary Law 8§ 14), the decision on a recusal
nmotion is a matter addressed to the discretion and personal conscience
of the Trial Judge (see Mdreno, 70 Ny2d at 405-406). A Trial Judge’s
“decision in this respect may not be overturned unless it was an abuse
of discretion” (id. at 406; see People v Strohman, 66 AD3d 1334, 1336,
v dismssed 13 NY3d 911; People v Wllianms, 57 AD3d 1440, 1441, |v
denied 12 NY3d 789). W perceive no such abuse of discretion in this
case.

Several years before defendant was arrested and this case was
tried, the Trial Judge allegedly had a verbal altercation with
defendant’s girlfriend. The prosecutor who tried this case filed a
gri evance against the Trial Judge based in part on that alleged
altercation. As the majority notes, the grievance was ultimtely
denied. In Strohman (66 AD3d at 1335-1336), we held that it was not
an abuse of discretion for a Trial Judge to deny a defendant’s recusal
notion even though it was the defendant hinself who had filed a
conpl aint against the Trial Judge with the Judicial Conduct
Comm ssion. Here, the grievance was filed by the prosecutor, and it
was based on an alleged altercation between the Trial Judge and
defendant’s girlfriend that had occurred years earlier.

Contrary to defendant’s contention, there is no evidence that
“ ‘[t]he alleged bias and prejudice . . . result[ed] in an opinion on
the nerits on sonme basis other than what the [Trial J]udge |earned
fromhis participation in the case’ ” (Mreno, 70 Ny2d at 407, quoting
United States v Ginnell Corp., 384 US 563, 583), or that “any alleged
bias or prejudice on the part of the [Trial] Judge unjustly affected
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the result of the case” (People v Nenni, 269 AD2d 785, 786, |v denied
95 Ny2d 801; see Mdreno, 70 NY2d at 407). Defendant does not, and

i ndeed cannot, point to any evidentiary ruling or sentencing decision
that resulted fromthe alleged bias or prejudice. Rather, the only
basis for defendant’s contention that the all eged bias and prejudice
potentially affected the result is the statenment of defense counsel

t hat defendant was “considering” a bench trial and questioned whet her
the Trial Judge could remain unbiased. That statenent, however,
establishes only that defendant questioned whether the Trial Judge
could be inpartial if he were to sit as the fact-finder. It does not
establish that the Trial Judge, i.e., “the sole arbiter of recusal,”
guestioned his own ability to be inpartial (Mreno, 70 Ny2d at 405).

Because we agree with the magjority that there is no other basis
for reversal, we would affirm

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, FAHEY, LINDLEY, AND MARTOCHE, JJ.

IN THE MATTER OF JAKOB D. K. B. -K. AND
NI KCLY M B. - K.

CAYUGA COUNTY DEPARTMENT OF HEALTH AND HUVAN ORDER
SERVI CES, PETI TI ONER- RESPONDENT;

SHERRY M B., RESPONDENT- APPELLANT.

ADAM H. VAN BUSKI RK, AURORA, FOR RESPONDENT- APPELLANT.

FREDERI CK R WESTPHAL, COUNTY ATTORNEY, AUBURN (CHRI STOPHER M PALERMO
OF COUNSEL), FOR PETI TI ONER- RESPONDENT.

SUSAN B. MARRI S, ATTORNEY FOR THE CHI LDREN, MANLI US, FOR JAKOB
D.K B.-K. AND NI KOLY M B. -K

Appeal froman order of the Famly Court, Cayuga County (Thonas
G Leone, J.), entered July 11, 2011 in a proceeding pursuant to
Soci al Services Law 8 384-b. The order termnated the parental rights
of respondent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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IN THE MATTER OF KENDALL L. DANNER,
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

CHAD NEPAGE, RESPONDENT- RESPONDENT.
THEODORE W STENUF, ESQ, ATTORNEY
FOR THE CHI LD, APPELLANT.

(APPEAL NO. 1.)

LI NDA M CAMPBELL, SYRACUSE (H. DANA VAN HEE OF COUNSEL), FOR
PETI TI ONER- APPELLANT.

THEODORE W STENUF, ATTORNEY FOR THE CH LD, M NOA, APPELLANT PRO SE.

SHI RLEY A, GORMAN, BROCKPORT, FOR RESPONDENT- RESPONDENT.

Appeal s froman order of the Famly Court, Oswego County
(Kinberly M Seager, J.), entered March 24, 2011 in a proceedi ng
pursuant to Famly Court Act article 6. The order dism ssed the
petition.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Sane Menorandum as in Danner v NePage ([appeal No. 3] _ AD3d
___[Nov. 9, 2012]).

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, FAHEY, LINDLEY, AND MARTOCHE, JJ.

IN THE MATTER OF KENDALL L. DANNER,
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

CHAD NEPAGE, RESPONDENT- RESPONDENT.
THEODORE W STENUF, ESQ, ATTORNEY
FOR THE CHI LD, APPELLANT.

(APPEAL NO. 2.)

LI NDA M CAMPBELL, SYRACUSE (H. DANA VAN HEE OF COUNSEL), FOR
PETI TI ONER- APPELLANT.

THEODORE W STENUF, ATTORNEY FOR THE CH LD, M NOA, APPELLANT PRO SE.

SHI RLEY A. GORMAN, BROCKPORT, FOR RESPONDENT- RESPONDENT.

Appeal s froman order of the Famly Court, Oswego County
(Kinberly M Seager, J.), entered March 24, 2011 in a proceedi ng
pursuant to Famly Court Act article 6. The order dism ssed the
petition.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Sane Menorandum as in Danner v NePage ([appeal No. 3] _ AD3d
___ [Nov. 9, 2012]).

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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IN THE MATTER OF KENDALL L. DANNER
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

CHAD NEPAGE, RESPONDENT- RESPONDENT.
THEODORE W STENUF, ESQ, ATTORNEY
FOR THE CHI LD, APPELLANT.

(APPEAL NO. 3.)

LI NDA M CAMPBELL, SYRACUSE (H. DANA VAN HEE OF COUNSEL), FOR
PETI TI ONER- APPELLANT.

THEODORE W STENUF, ATTORNEY FOR THE CHI LD, M NOA, APPELLANT PRO SE

SHI RLEY A. GORMAN, BROCKPORT, FOR RESPONDENT- RESPONDENT.

Appeal s froman order of the Famly Court, Oswego County
(Kinberly M Seager, J.), entered March 24, 2011 in a proceedi ng
pursuant to Famly Court Act article 6. The order dism ssed the
petition.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n these appeals, petitioner nother and the Attorney
for the Child appeal froman order dism ssing each petition that she
filed agai nst respondent father, her ex-husband, with respect to the
custody of the parties’ daughter. W note at the outset that,
al t hough the nother and the Attorney for the Child each filed notices
of appeal with respect to the dismssal of all three petitions, in
their briefs on appeal they raise issues only concerning the order in
appeal No. 3. They therefore are deenmed to have abandoned any issues
concerning the orders in appeal Nos. 1 and 2 (see G esinski v Town of
Aurora, 202 AD2d 984, 984).

By the petition in appeal No. 3, the nother sought to nodify a
prior custody order pursuant to which she had prinmary physical custody
and the father had visitation, based upon allegations that the father
had sexual |y abused the child. The nother requested an award of sole
custody to her, with supervised visitation to the father. Following a
fact-finding hearing on all three petitions, Famly Court, as relevant
to appeal No. 3, determined that the nother failed to establish a
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change of circunmstances sufficient to warrant an inquiry into whether
it isin the best interests of the child to nodify the existing
custody order, and dism ssed the petition.

The nother and the Attorney for the Child contend that the nother
proved at the hearing that the father had sexually abused the child,
and that the court therefore erred in determning that she failed to
establish the requisite change of circunmstances. W reject that
contention. Although several witnesses testified that the then four-
year-old child reported to themthat the father had touched her
private parts, to which she referred as her “poo” and “pee,” the
police investigated the incident and determ ned that crim nal charges
were not warranted due to a “lack of credible evidence.” A police
investigator testified that, when he interviewed the child outside the
presence of the nother, the child said that the touching of her
“privates” occurred when the father wi ped her after she used the
toilet. The investigator then spoke to the nother, who acknow edged
that the child needed help wi ping herself. Simlarly, the nother’s
14-year-ol d daughter testified at the hearing that the child needed
hel p wi ping herself and that both she and the nother assisted the
child in this regard. There was al so evidence at the hearing that the
al | egati ons of sexual abuse against the father had been investigated
by the Departnment of Social Services and were determined to be
unf ounded.

“Cenerally, a court’s determ nation regardi ng custody and
visitation issues, based upon a first-hand assessnment of the
credibility of the witnesses after an evidentiary hearing, is entitled
to great weight and will not be set aside unless it |acks an
evidentiary basis in the record” (Matter of Stilson v Stilson, 93 AD3d
1222, 1223 [internal quotation marks omtted]). Here, based on the
evi dence presented at the hearing, as well as the child s statenments
at the Lincoln hearing (see Matter of Lincoln v Lincoln, 24 Ny2d 270,
272-274), we perceive no basis to disturb the court’s inplicit finding
that the nother failed to prove that the father sexually abused the
child. Aside fromthe unproven all egations of sexual abuse, there was
no basis to award sole custody to the nother or to limt the father to
supervised visitation. W thus conclude that the court properly
di sm ssed the petition seeking a change in custody “inasmuch as [the
not her] failed to establish a change in circunstances which reflects a
real need for change to ensure the best interest[s] of the child”
(Matter of James D. v Tammy W, 45 AD3d 1358, 1358 [internal quotation
mar ks omtted]).

We reject the further contentions of the nother and the Attorney
for the Child that the court should have drawn an adverse inference
agai nst the father based on his failure to deny the allegations of
sexual abuse at the hearing. “Atrier of fact may draw the strongest
i nference that the opposing evidence pernts against a w tness who
fails to testify in a civil proceeding” (Matter of Nassau County Dept.
of Social Servs. v Denise J., 87 Ny2d 73, 79 [enphasis added]). Here,
al though the father testified at the hearing, he was not questioned by
anyone concerning the allegations of sexual abuse. Under the
ci rcunst ances, the court did not abuse its discretion in failing to
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draw an adverse inference against the father.

Based on our review of the record, we reject the further
contention of the nother that the child was deprived of effective
assi stance of counsel (see generally Matter of Sharyn PP. v Richard
QQ, 83 AD3d 1140, 1143).

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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ROSALYN JOBSON AND W CHARLES JOBSON
PLAI NTI FFS- APPELLANTS,

\% MEMORANDUM AND ORDER

M CHAEL PROGNO, DEFENDANT- RESPONDENT,
ET AL., DEFENDANTS.

HARRI S BEACH PLLC, PI TTSFORD ( TERESA BAI R OF COUNSEL), FOR
PLAI NTI FFS- APPELLANTS.

M CHAEL PROGNO, DEFENDANT- RESPONDENT PRO SE

Appeal from an order of the Suprene Court, Monroe County (Kenneth
R Fisher, J.), entered May 11, 2011. The order granted the notion of
def endant M chael Progno to dism ss the anended conpl aint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiffs appeal froman order granting the notion
of M chael Progno (defendant) to dism ss the anmended conpl ai nt.
Initially, we note that plaintiffs address only clains made by Rosal yn
Jobson (plaintiff), and thus they are deened to have abandoned any
contention that Suprenme Court erred in granting defendant’s notion
with respect to clains made by plaintiff W Charles Jobson (see
generally G esinski v Town of Aurora, 202 AD2d 984, 984). Wth
respect to plaintiff's clains, it is well settled that an individual
shar ehol der may not maintain an action for a wong done to the
corporation (see GCitibank v Plapinger, 66 NY2d 90, 93 n, rearg denied
67 NY2d 647), unless the shareholder alleges that the tortfeasor has
breached a duty owed to the sharehol der independent of any duty owed
to the corporation (see e.g. Behrens v Metropolitan Opera Assn., Inc.,
18 AD3d 47, 51). It is equally well settled that “all egations of
m smanagenent or diversion of assets by officers or directors to their
own enrichnment, wthout nore, plead a wong to the corporation only,
for which a sharehol der may sue derivatively but not individually .

A conplaint the allegations of which confuse a sharehol der’s
derivative and individual rights will, therefore, be dism ssed”
(Abrans v Donati, 66 NY2d 951, 953, rearg denied 67 NY2d 758).
Consequently, we conclude that the court properly granted defendant’s
notion with respect to plaintiff because “none of the [clains asserted
by her] arise froman independent duty owed to [her] individually,
unrelated to [her] status as a sharehol der” (Al bany—Pl attsburgh United
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Corp. v Bell, 307 AD2d 416, 420, Iv dismssed in part and denied in
part 1 NY3d 620; cf. Craven v Rigas, 85 AD3d 1524, 1527, |v dism ssed
17 NY3d 932).

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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IN THE MATTER OF TROY BRI TT, PETI TI ONER
\% MVEMORANDUM AND ORDER

HEARI NG OFFI CER W LLI AM EVANS, RESPONDENT.

TROY BRI TT, PETI TI ONER PRO SE.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (PETER H. SCHI FF OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Departnent by order of the Supreme Court, Livingston County [Dennis S.
Cohen, A.J.], dated January 23, 2012) to review a determ nation of
respondent. The determnation found after a Tier IIl hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
nodified on the |aw and the petition is granted in part by annulling
that part of the determnation finding that petitioner violated i nmate
rule 113.11 (7 NYCRR 270.2 [B] [14] [ii]) and vacating the recommended
| oss of good time and as nodified the determnation is confirnmed
wi t hout costs, respondent is directed to expunge from petitioner’s
institutional record all references to the violation of that rule, and
the matter is remtted to respondent for further proceedings in
accordance with the followi ng Menorandum Petitioner conmenced this
CPLR article 78 proceedi ng seeking to annul the determ nation,
followwng a Tier Il hearing, that petitioner had violated various
inmate rules, including inmate rules 108.13 (7 NYCRR 270.2 [B] [9]

[iv] [possession of escape paraphernalia]), 113.10 (7 NYCRR 270.2 [ B]
[14] [i] [possession of weapon]), and 113.11 (7 NYCRR 270.2 [B] [14]
[i1] [possession of altered iten]). As respondent correctly concedes,
the determnation with respect to inmate rule 113.11 (7 NYCRR 270. 2
[B] [14] [ii]) is not supported by substantial evidence (see generally
People ex rel. Vega v Smth, 66 Ny2d 130, 139). W conclude, however,
that there is substantial evidence to support the determ nation wth
respect to the remaining inmate rules. The m sbehavior report,
together with the hearing testinony of the correction officers,
constituted substantial evidence that, inter alia, petitioner was in
possessi on of escape itens and a weapon (see Matter of Foster v
Coughlin, 76 Ny2d 964, 966; Smith, 66 Ny2d at 139). Petitioner’s
testimony denying his guilt of all violations nerely presented issues
of credibility that the Hearing Oficer was entitled to resolve
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agai nst him (see Foster, 76 Ny2d at 966).

Petitioner’s renmaining contentions were not raised at the Tier
1l hearing and therefore are not preserved for our review (see Mtter
of Reeves v Goord, 248 AD2d 994, 995, |v denied 92 Ny2d 804).
Mor eover, petitioner failed to raise the followi ng contentions in his
adm ni strative appeal: he was denied the right to observe the search
of his cell; the time of the incident |isted on the m sbehavior report
was too vague; the Hearing Oficer had no right to call or cross-
exanmi ne the correction officers who testified; the Hearing Oficer was
bi ased; the m sbehavior report and charges were too poorly drafted for
petitioner to understand the charges; the Hearing Oficer erred in
allow ng a certain correction officer to remain in the hearing room
petitioner did not receive adequate enpl oyee assi stance; the Hearing
O ficer suppressed evidence in order to find petitioner guilty;
petitioner never received a witten statenent of the disposition and
t he evidence relied upon; and he was inproperly precluded fromthe
remai nder of the Tier Ill hearing. Petitioner thus failed to exhaust
his adm nistrative renedies with respect to those contentions, “and
this Court has no discretionary authority to reach [them” (Matter of
Nel son v Coughlin, 188 AD2d 1071, 1071, appeal dism ssed 81 NY2d 834).

We therefore nodify the determ nation and grant the petition in
part by annulling that part of the determ nation finding that
petitioner violated inmate rule 113.11 (7 NYCRR 270.2 [B] [14] [ii]),
and we direct respondent to expunge frompetitioner’s institutiona
record all references to the violation of that inmate rule. Al though
we need not remt the matter to respondent for reconsideration of
those parts of the penalty already served by petitioner, we note that
there was al so a reconmended | oss of good tinme, and the record does
not reflect the relationship between the violation and that
recomrendati on. W therefore further nodify the determ nation by
vacating the recommended | oss of good tine, and we remt the matter to
respondent for reconsideration of that recommendati on (see Matter of
Monroe v Fischer, 87 AD3d 1300, 1301).

Ent er ed: Novenber 9, 2012 Frances E. Caf ar el
Cerk of the Court
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IN THE MATTER OF RONNI E COVI NGTON, PETI Tl ONER,
\% ORDER

BRI AN FI SCHER, COWM SSI ONER, NEW YORK STATE
DEPARTMENT OF CORRECTI ONAL SERVI CES, RESPONDENT.

RONNI E COVI NGTON, PETI TI ONER PRO SE.

ERI C T. SCHNEI DERMAN, ATTORNEY GENERAL, ALBANY (MARTIN A HOTVET OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprene Court in the Fourth Judici al
Department by order of the Supreme Court, Seneca County [Dennis F.
Bender, A J.], entered Septenber 19, 2011) to review a determ nation
of respondent. The determi nation found after a Tier IIl hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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GERRI L. BUNNELL, DEFENDANT- APPELLANT.

BRI DGET L. FI ELD, ROCHESTER, FOR DEFENDANT- APPELLANT.

LAWRENCE FRI EDMAN, DI STRI CT ATTORNEY, BATAVIA (WLLIAM G ZICKL OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Genesee County Court (Robert C
Noonan, J.), entered May 4, 2010. The order determ ned defendant to
be responsible for restitution in the anmount of $8, 358.99.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the | aw by vacating the anount of restitution
ordered and as nodified the order is affirmed, and the matter is
remtted to Genesee County Court for a new restitution hearing (see
Peopl e v Weber, 93 AD3d 1217; People v Joseph, 90 AD3d 1646, 1647).

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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\% ORDER

WLLI AM F. HULI HAN, SUPERI NTENDENT, M D- STATE
CORRECTI ONAL FACI LI' TY, RESPONDENT.

VI CTOR MEDI NA, PETI TI ONER PRO SE.

ERI C T. SCHNEI DERMAN, ATTORNEY GENERAL, ALBANY (FRANK K. WALSH OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprene Court in the Fourth Judici al
Department by order of the Supreme Court, Oneida County [David A
Murad, J.], entered July 11, 2011) to review a determ nati on of
respondent. The determ nation found after a Tier Il hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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KA 10- 01834
PRESENT: SCUDDER, P.J., CENTRA, PERADOTTO, LINDLEY, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

MURAD BEYAH, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (CHRI STINE M COOK OF
COUNSEL), FOR DEFENDANT- APPELLANT.

W LLI AM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (VICTORIA M WM TE
OF COUNSEL), FOR RESPONDENT.

Appeal from an order of the Onondaga County Court (Anthony F.
Aloi, J.), entered June 30, 2010. The order determ ned that defendant
is alevel tw risk pursuant to the Sex O fender Registration Act.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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KA 11-01007
PRESENT: SCUDDER, P.J., CENTRA, PERADOTTO, LINDLEY, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

DONALD M MAY, DEFENDANT- APPELLANT.

THOVAS J. EOANNQU, BUFFALO (JEREMY D. SCHWARTZ OF COUNSEL), FOR
DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO (DAVID A HERATY OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County (M
WlliamBoller, A J.), rendered May 13, 2011. The judgnment convicted
def endant, upon his plea of guilty, of crimnal possession of a weapon
in the second degree, crimnal possession of a controlled substance in
the third degree (three counts), crimnal possession of a controlled
substance in the fourth degree, crimnally using drug paraphernalia in
t he second degree (two counts) and crimnal possession of a weapon in
t he fourth degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of, inter alia, crimnal possession of a weapon in the
second degree (Penal Law 88 265.03 [3]), defendant contends that
Suprenme Court erred in denying his notion to suppress certain physica
evi dence because he was subjected to an unl awful seizure. W reject
that contention. Even assum ng, arguendo, that defendant was
unl awful Iy det ai ned when the police positioned their vehicle
per pendi cul ar to defendant’s vehicle in a parking |ot, we concl ude
t hat defendant’s subsequent conduct severed any causal connection
bet ween the unl awful detention and the subsequently-acquired evidence
(see People v Rogers, 52 Ny2d 527, 533-534, rearg denied 54 Ny2d 753,
cert denied 454 US 898, reh denied 459 US 898; see also People v
Evans, 289 AD2d 994, 994, |v denied 97 Ny2d 728).

After the police officer approached his vehicle, defendant drove
backward over a concrete parking barrier and into the roadway, evaded
a police vehicle stopped across the roadway by maneuvering his vehicle
over the curb of the roadway and onto several |awns, and sped away at
approximately twi ce the posted speed |imt. At the very |east,
def endant’ s conduct constituted a violation of the m sdeneanor of
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reckless driving (Vehicle and Traffic Law 8§ 1212), or reckless
endangernent in the second degree (Penal Law 8§ 120.20). It is well
established that “[a] person who is stopped or detained illegally is

not i mmuni zed from prosecution for crines conmtted during his [or

her] detention period” (United States v Garcia-Jordan, 860 F2d 159,
160; see Rogers, 52 Ny2d at 531-532). Here, inasnuch as defendant’s
response to the police approach was “unjustified and crimnal in
nature . . . and unrelated to the initial [allegedly] unlawful action
on the part of the police,” suppression of the subsequently-acquired
evi dence was not required (People v Townes, 41 Ny2d 97, 102; People v
Ellis, 4 AD3d 877, 878, |Iv denied 3 NY3d 639, reconsideration denied 3
NY3d 673; cf. People v Felton, 78 Ny2d 1063, 1065).

Contrary to the further contention of defendant, we concl ude that
the court did not err in determ ning, based upon the totality of the
ci rcunst ances, that he voluntarily consented to the search of his
resi dence (see Schneckloth v Bustanonte, 412 US 218, 226; People v
CGonzal ez, 39 Ny2d 122, 128; People v Hyla, 291 AD2d 928, 929, Iv
deni ed 98 Ny2d 652). The fact that defendant was in custody when he
signed the consent to search form does not require suppression of the
evi dence seized fromhis apartnent (see People v McCray, 96 AD3d 1480,
1481). Defendant contends that, based upon the tinme recorded on the
consent to search form the formwas signed before the adm nistration
of Mranda warnings, and thus the record establishes that the consent
to search formwas not voluntarily signed. However, “ ‘[t]he
vol untariness of a consent to search is not vitiated, per se, by the
failure to give Mranda warnings to an accused whil e subject to
custodial interrogation’” ” (id.). |In any event, the People presented
evi dence at the suppression hearing establishing that the tine
recorded on the consent to search formwas erroneous and that the
police did not request defendant’s consent to search his apartnment
until Mranda warni ngs had been adm nistered. “It is well settled
that the suppression court’s credibility determ nations and choice
bet ween conflicting inferences to be drawn fromthe proof are granted
deference and will not be disturbed unless unsupported by the record”
(Peopl e v Esquerdo, 71 AD3d 1424, 1424, |v denied 14 Ny3d 887
[internal quotation marks omtted]) and, here, we see no basis to
di sturb the court’s determ nation that defendant did not sign the
consent formuntil he had waived his Mranda rights.

W reject the further contention of defendant that the court
erred in refusing to suppress his statements on the ground that he was
interrogated prior to the admnistration of Mranda warni ngs.

Contrary to defendant’s contention, the police officer’s genera
statenents concerning cooperation were not “ ‘reasonably likely to
elicit an incrimnating response’ ” and thus did not constitute
interrogation (People v Brown, 52 AD3d 1175, 1176, |v denied 11 NY3d
923, quoting Rhode Island v Innis, 446 US 291, 301; see People v
Adans, 244 AD2d 897, 898-899, |v denied 91 Ny2d 887).

Finally, we conclude that the court did not abuse its discretion
in denying defendant’s notion to dismss the indictnent in the
interest of justice pursuant to CPL 210.40. “Di sm ssal of an
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indictment in the interest of justice nust be exercised sparingly .

., that is, only in those rare cases where there is a conpelling
factor which clearly denonstrates that prosecution of the indictnment
woul d be an injustice” (People v Quadrozzi, 55 AD3d 93, 103, Iv denied
12 NY3d 761 [internal quotation marks omtted]; see People v Hudson,
217 AD2d 53, 55, |v denied 87 Ny2d 1020), and this is not “one of
those rare cases in which failure to dismss [the indictnent] woul d
constitute an injustice” (People v Hrsch, 85 AD2d 902, 902).

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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CAF 12-00124
PRESENT: SCUDDER, P.J., CENTRA, PERADOTTO, LINDLEY, AND WHALEN, JJ.

IN THE MATTER OF RAYGEN D.

CATTARAUGUS COUNTY DEPARTMENT OF SOCI AL MVEMORANDUM AND ORDER
SERVI CES, PETI TI ONER- RESPONDENT;

TI MOTHY H., RESPONDENT- APPELLANT.
(APPEAL NO. 1.)

LEGAL ASSI STANCE OF WESTERN NEW YORK, | NC./SOUTHERN Tl ER LEGAL
SERVI CES, OLEAN (JESSI CA L. ANDERSON OF COUNSEL), FOR
RESPONDENT- APPELLANT.

STEPHEN J. RILEY, OLEAN, FOR PETI TI ONER- RESPONDENT.

VENDY A. TUTTLE, ATTORNEY FOR THE CHI LD, ALLEGANY, FOR RAYGEN D.

Appeal from an order of the Famly Court, Cattaraugus County
(Larry M Hinelein, J.), entered January 4, 2012 in a proceedi ng
pursuant to Famly Court Act article 10. The order, anong other
t hi ngs, adjudged that respondent abused the subject child.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum I n appeal No. 1, respondent appeals from an order of
fact-finding and disposition deternmi ning that he sexually abused a
five-year-old girl for whom he acted as a parent substitute. 1In
appeal No. 2, he appeals froman order of fact-finding and disposition
determ ning that he derivatively neglected his two-year-old daughter.
Contrary to respondent’s contentions in each appeal, Fanmily Court’s
findings of sexual abuse are supported by a preponderance of the
evi dence (see Famly C Act 8§ 1046 [b] [i]; Matter of N cholas J.R
[Jame L.R ], 83 AD3d 1490, 1490, |v denied 17 NY3d 708). The out-of-
court statenments of the child who was all egedly sexually abused “were
sufficiently corroborated by the testinony of an eval uating
psychol ogi st who opined that the child s statenents nmade both to the
psychol ogi st and to a caseworker for child protective services during
a videotaped interview were credible” (Nicholas J.R, 83 AD3d at 1490;
see Matter of Annastasia C. [Carol C.], 78 AD3d 1579, 1580, Iv denied
16 NY3d 708). Moreover, the court properly drew “a strong inference
agai nst [respondent] for failing to testify” (Matter of Iyonte G
[Charles J.R ], 82 AD3d 765, 767).

Contrary to respondent’s further contention, the evidence
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established that respondent “denonstrated a total |ack of

under standi ng of the parental role so as to place [his daughter] in

i mm nent danger of harm and accordingly support a finding of neglect”
(Matter of Amanda LL. [David NN.], 195 AD2d 708, 710; see Matter of
Kennedie M [Douglas M], 89 AD3d 1544, 1545, |v denied 18 NY3d 808;
Matter of Jovon J., 51 AD3d 1395, 1396).

Finally, we conclude that respondent has failed to denonstrate
any basis for nodifying the terns of the disposition.

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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CAF 12-00125
PRESENT: SCUDDER, P.J., CENTRA, PERADOTTO, LINDLEY, AND WHALEN, JJ.

IN THE MATTER OF KYLEE H.

CATTARAUGUS COUNTY DEPARTMENT OF SOCI AL MVEMORANDUM AND ORDER
SERVI CES, PETI TI ONER- RESPONDENT;

TI MOTHY H., RESPONDENT- APPELLANT.
(APPEAL NO. 2.)

LEGAL ASSI STANCE OF WESTERN NEW YORK, | NC./SOUTHERN Tl ER LEGAL
SERVI CES, OLEAN (JESSI CA L. ANDERSON OF COUNSEL), FOR
RESPONDENT- APPELLANT.

STEPHEN J. RILEY, OLEAN, FOR PETI TI ONER- RESPONDENT.

VENDY A. TUTTLE, ATTORNEY FOR THE CH LD, OLEAN, FOR KYLEE H.

Appeal froman order of the Famly Court, Cattaraugus County
(Larry M Hinelein, J.), entered January 4, 2012 in a proceedi ng
pursuant to Famly Court Act article 10. The order, anong other
t hi ngs, adjudged that respondent had negl ected the subject child.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Same Menorandumas in Matter of Raygen D. (___ AD3d __ [Nov. 9,
2012]).
Entered: Novenber 9, 2012 Frances E. Cafarell

Cerk of the Court
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CAF 11-02228
PRESENT: SCUDDER, P.J., CENTRA, PERADOTTO, LINDLEY, AND WHALEN, JJ.

IN THE MATTER OF BORN |. DI VI NE,
PETI TI ONER- APPELLANT,

\% ORDER
ONONDAGA COUNTY DEPARTMENT OF SOCI AL SERVI CES,

ON BEHALF OF SABRINA M BUSH,
RESPONDENT- RESPONDENT.

BORN | . DI VINE, PETITI ONER- APPELLANT PRO SE.

LAL, G NGCOLD & FRANKLI N, PLLC, SYRACUSE ( SUJATA LAL OF COUNSEL), FOR
RESPONDENT- RESPONDENT.

Appeal from an order of the Fam |y Court, Onondaga County (Bryan
R Hedges, J.), entered Septenber 19, 2011 in a proceedi ng pursuant to
Fam |y Court Act article 4. The order denied the objection of
petitioner and affirned an order of the Support Magi strate.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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PRESENT: SCUDDER, P.J., CENTRA, PERADOTTO, LINDLEY, AND WHALEN, JJ.

BENJAM N K. BAKER, PLAI NTI FF- APPELLANT,
\% ORDER

DANA E. BAKER, DEFENDANT- RESPONDENT.

KENNEY SHELTON LI PTAK NOMK LLP, BUFFALO (SHARI JO RElI CH OF COUNSEL),
FOR PLAI NTI FF- APPELLANT.

ANGE & ANGE, BUFFALO (GRACE MARI E ANGE OF COUNSEL), FOR
DEFENDANT- RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County
(Frederick J. Marshall, J.), entered August 8, 2011 in a divorce
action. The judgnment, insofar as appealed from directed plaintiff to
pay to defendant weekly child support of $252.22.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Ent er ed: Novenber 9, 2012 Frances E. Caf ar el
Cerk of the Court
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PRESENT: SCUDDER, P.J., CENTRA, PERADOTTO, LINDLEY, AND WHALEN, JJ.

CHRI STOPHER G LL AND LI NDA G LL,
PLAI NTI FFS- RESPONDENTS,

\% MEMORANDUM AND ORDER

DONALD J. BRAASCH AND DONALD J. BRAASCH
CONSTRUCTI ON, | NC., DEFENDANTS- APPELLANTS.

BROMN & TARANTI NO, LLC, BUFFALO (NI COLE D. SCHREI B OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

Dl FI LI PPO, FLAHERTY & STEI NHAUS PLLC, EAST AURORA (ROBERT D. STEI NHAUS
OF COUNSEL), FOR PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Erie County (M chae
F. Giffith, A J.), entered October 17, 2011 in a personal injury
action. The order granted plaintiffs’ notion for partial sunmary
j udgnent .

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiffs conmenced this action seeking damages for
injuries sustained by Christopher GII (plaintiff) when a vehicle
operated by Donald J. Braasch (defendant) and owned by defendant
Donal d J. Braasch Construction, Inc. struck plaintiff and pinned him
against a tractor-trailer. Contrary to defendants’ contention,
Suprene Court properly granted those parts of plaintiffs’ notion for
partial summary judgnment on liability and dism ssal of the affirmative
def ense of conparative negligence.

Plaintiffs net their initial burden by establishing as a matter
of law that the sole proximte cause of the accident was defendant’s
negligence in, inter alia, backing his pickup truck into plaintiff
wi t hout properly | ooking behind him (see Vehicle and Traffic Law 88
1146 [a]; 1211 [a]; Pries-Jones v Tinme Warner Cable, Inc., 93 AD3d
1299, 1301). Plaintiff, a delivery driver, testified at his
deposition that, after he transferred freight fromhis tractor-trailer
to defendant’s pickup truck, he observed defendant get into the pickup
truck and pull away fromthe tractor-trailer. Plaintiff then
descended fromthe back of the trailer conpartnment of the tractor-
trailer and was standing on the ground behind it, |atching the door of
the trailer conpartnent, when defendant backed his pickup truck into
plaintiff, pinning himagainst the tractor-trailer. Plaintiff was
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facing the back of the tractor-trailer and did not see defendant
backing toward him Defendant simlarly testified at his deposition
that, when he pulled the pickup truck forward, away fromthe tractor-
trailer, plaintiff was situated in the trailer conpartnent. Defendant
testified that he did not turn his head to | ook behind hi mbefore
putting the truck in reverse and backing toward the tractor-trailer.
Based on the deposition testinony of plaintiff and defendant, we
conclude that plaintiffs established as a matter of |aw that defendant
was negligent in failing to see that which, under the circunstances,
he shoul d have seen and in backing his pickup truck toward the
tractor-trailer before ascertaining that it was safe to do so (see
generally Waltz v Vink, 78 AD3d 1621, 1621-1622). Further, contrary
to the contention of defendants, plaintiffs established as a matter of
| aw that plaintiff “was free fromfault in the occurrence of the
accident” (Hllman v Eick, 8 AD3d 989, 991), and defendants failed to
rai se an issue of fact with respect thereto (see generally Zuckerman v
Cty of New York, 49 Ny2d 557, 562). Plaintiff was not required to
antici pate that defendant woul d back his vehicle toward plaintiff or
the tractor-trailer, and “defendants’ speculation that plaintiff m ght
have done sonething to avoid the accident is insufficient to raise an
i ssue of fact concerning plaintiff’s conparative fault” (Witfield v
Toense, 273 AD2d 877, 878; see Garcia v Verizon N Y., Inc., 10 AD3d
339, 340; Irwin v Micha, 154 AD2d 895, 896).

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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CA 12-00150
PRESENT: SCUDDER, P.J., CENTRA, PERADOTTO, LINDLEY, AND WHALEN, JJ.

BONN, DI OGUARDI & RAY, LLP, FORVERLY KNOMWN AS
BONN, SHORTSLEEVE & RAY, LLP, KENNETH BONN, JR.,
M CHAEL S. RAY AND JOSEPH P. DI OGUARDI, JR.,
PLAI NTI FFS- RESPONDENTS,

Vv ORDER
THOVASYORK, LLP, THOVASYORK, LLP, DO NG BUSI NESS

AS TYS, LLP, CHRI STOPHER YORK AND GLEN A. THOVAS,
DEFENDANTS- APPELLANTS.

UNDERBERG & KESSLER LLP, ROCHESTER (COLIN D. RAMSEY OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

HARRI S CHESWORTH, ROCHESTER ( KAREN R SANDERS OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Monroe County (Kenneth
R Fisher, J.), entered February 25, 2011. The order denied the
noti on of defendants to disqualify counsel for plaintiffs.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on Septenber 25 and 27, 2012,

It is hereby ORDERED that said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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PRESENT: SCUDDER, P.J., CENTRA, PERADOTTO, LINDLEY, AND WHALEN, JJ.

IN THE MATTER OF WLLIAM J. THYCESEN, PETI TI ONER,
\% MVEMORANDUM AND ORDER
NCORTH BAI LEY VOLUNTEER FI RE COMPANY, | NC. AND

WARREN HOMES, PRESI DENT, NORTH BAI LEY VOLUNTEER
FI RE COVPANY, | NC., RESPONDENTS.

HOGAN W LLI G AMHERST (STEVEN M COHEN OF COUNSEL), FOR PETI TI ONER

UNDERBERG & KESSLER LLP, ROCHESTER ( ELI ZABETH A. CORDELLO OF COUNSEL),
FOR RESPONDENTS.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Department by order of the Supreme Court, Erie County [Donna M Siwek,
J.], entered January 10, 2011) to review a determ nati on of
respondents. The determ nation term nated petitioner fromrespondent
North Bail ey Vol unteer Fire Conpany, Inc.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is disn ssed.

Menmorandum  Petitioner comenced this CPLR article 78 proceeding
chal | engi ng respondents’ determ nation, follow ng a hearing, to expe
hi m from nenbership in respondent North Bail ey Volunteer Fire Conpany,
Inc. (Fire Conpany). Contrary to petitioner’s contention, respondents
did not violate CPL 160.50 either when they admitted in evidence nedia
reports related to petitioner’s two arrests or when they presented the
testinmony of a police investigator who was involved in the crimna
investigations. It is undisputed that petitioners’ charges were
deened di sm ssed foll ow ng adjournnents in contenplation of dismssa
(see CPL 170.55) and, therefore, the records of those crimna
prosecutions were sealed (see CPL 160.50 [1]). W note, however, that
the nedia reports concerning petitioner’s arrests do not constitute
“official records and papers . . . relating to [petitioner’s] arrest
or prosecution” under CPL 160.50 (1) (c) and, because it is
“ ‘perm ssible to consider the independent evidence of the conduct
| eading to the crimnal charges’ ” (Matter of New York State Dept. of
Mental Hygiene v State Div. of Human Rights, 103 AD2d 546, 549, affd
66 NY2d 752, quoting Matter of Skyline Inn Corp. v New York State Liq.
Aut h., 44 Ny2d 695, 696), the police investigator was “free to testify
from menory” concerning the conduct that led to petitioner’s arrests
(Matter of 53rd St. Rest. Corp. v New York State Liq. Auth., 220 AD2d
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588, 588; see Matter of Kenner v Coughlin, 105 AD2d 1130, 1130-1131,
v dismssed in part and denied in part 65 NY2d 760).

Contrary to the further contention of petitioner, we conclude
that there is substantial evidence establishing that he had exhi bited
a lack of “good noral character” in violation of article Il, 8 2 of
the Fire Conpany’s Constitution and By-laws and had commtted
m sconduct under General Municipal Law 8 209-1 (see Matter of
Pawl owski v Big Tree Volunteer Fireman’s Co., Inc., 12 AD3d 1030,
1032; see generally 300 G amatan Ave. Assoc. v State Div. of Human
Ri ghts, 45 Ny2d 176, 181-182). W have reviewed petitioner’s
remai ni ng contentions and conclude that they lack nerit.

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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PRESENT: FAHEY, J.P., PERADOTTO, CARNI, WHALEN, AND MARTOCHE, JJ.

IN THE MATTER OF LEONARD HI NTON, PETI Tl ONER,
\% ORDER

BRI AN FI SCHER, COWM SSI ONER, NEW YORK STATE
DEPARTMENT OF CORRECTI ONAL SERVI CES, RESPONDENT.

LEONARD HI NTON, PETI TI ONER PRO SE.

ERI C T. SCHNEI DERMAN, ATTORNEY GENERAL, ALBANY (MARTIN A HOTVET OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprene Court in the Fourth Judici al
Department by order of the Suprenme Court, Oneida County [Sanuel D.
Hester, J.], entered COctober 27, 2011) to review a determ nation of
respondent. The determ nation found after a Tier IlIl hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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PRESENT: FAHEY, J.P., PERADOTTO, CARNI, WHALEN, AND MARTOCHE, JJ.

IN THE MATTER OF ALBERTO RODRI GUEZ, PETI TI ONER
\% MVEMORANDUM AND ORDER
BRI AN FI SCHER, COWM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMVMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (ADAM W KOCH COF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY CGENERAL, ALBANY ( FRANK K. WALSH CF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Department by order of the Suprenme Court, Wom ng County [Mark H
Dadd, A J.], entered April 20, 2012) to review a determ nation of
respondent. The determ nation found after a Tier IlIl hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED t hat the determ nation so appealed fromis
unani nously nodified on the law and the petition is granted in part by
annul ling that part of the determ nation finding that petitioner
violated inmate rule 102.10 (7 NYCRR 270.2 [B] [3] [i]) and vacating
t he reconmended | oss of good tinme and as nodified the determ nation is
confirmed wi thout costs, respondent is directed to expunge from
petitioner’s institutional record all references to the violation of
that rule, and the matter is remtted to respondent for further
proceedi ngs in accordance with the followi ng Menorandum Petitioner
commenced this CPLR article 78 proceedi ng seeking to annul the
determ nation, following a Tier IIl hearing, that he had viol ated
various inmate rules, including inmate rules 102.10 (7 NYCRR 270.2 [ B]
[3] [i] [threats]), 104.11 (7 NYCRR 270.2 [B] [5] [ii] [violent
conduct]), and 107.11 (7 NYCRR 270.2 [B] [8] [ii] [harassnment]). As
respondent correctly concedes, the determi nation that petitioner
violated inmate rule 102.10 is not supported by substantial evidence
(see generally People ex rel. Vega v Smith, 66 Ny2d 130, 139). W
therefore nodify the determ nation and grant the petition in part by
annul ling that part of the determ nation finding that petitioner
violated inmate rule 102.10, and we direct respondent to expunge from
petitioner’s institutional record all references to the violation of
that rule. “Although there is no need to remt the matter to
respondent for reconsideration of those parts of the penalty already
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served by petitioner, we note that there was al so a reconmended | oss
of good tinme, and the record does not reflect the relationship between
the violations and that recomendation” (Matter of Monroe v Fischer,
87 AD3d 1300, 1301). We therefore further nodify the determ nation by
vacating the recommended | oss of good tine, and we remt the matter to
respondent for reconsideration of that recommendation (see id.).

W have considered petitioner’s renaining contentions and
conclude that they are without merit.

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JONATHAN J. CONNOLLY, DEFENDANT- APPELLANT.

BRI DGET L. FI ELD, ROCHESTER, FOR DEFENDANT- APPELLANT.

LAWRENCE FRI EDMAN, DI STRI CT ATTORNEY, BATAVIA (WLLIAM G ZICKL OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Genesee County Court (Robert C
Noonan, J.), dated January 20, 2010. The order adjudged that
def endant rnust pay the sum of $31,403.49 in restitution.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the | aw by vacating the anount of restitution
ordered and as nodified the order is affirmed, and the matter is
remtted to Genesee County Court for a new hearing in accordance with
the foll ow ng Menorandum  Defendant appeals from an order of
restitution that was entered followng a hearing. W note at the
outset that, because County Court bifurcated the sentencing proceeding
by severing the issue of restitution for a separate hearing, defendant
properly appeals as of right fromthe order of restitution (see People
v Brusie, 70 AD3d 1395, 1396). As the People correctly concede, the
court erred in delegating its responsibility to conduct the
restitution hearing to a judicial hearing officer (JHO (see People v
Joseph, 90 AD3d 1646, 1647). W therefore nodify the order by
vacating the amount of restitution ordered, and we remt the matter to
County Court for a new hearing to determ ne the anount of restitution
(see id.). Defendant further contends that the People should not be
gi ven anot her opportunity to present evidence in support of the
victims request for restitution. W reject that contention. Pena
Law 8§ 60.27 (1) provides that, where “the victimseeks restitution or
reparation, the court shall require, unless the interests of justice
dictate otherwise, . . . that the defendant make restitution of the
fruits of the offense and reparation for the actual out-of-pocket
| oss” (enphasis added). The nmandatory | anguage of that statute
expresses the | ongstanding policy of “seeking to ensure that an
of fender’ s puni shment i ncl udes nmaking the victi mwhole” (People v
Tzitzikal akis, 8 NY3d 217, 220). W conclude that it would be
contrary to that policy and fundanmentally unfair to the People and the
victimto deprive the People of the opportunity to present evidence in
support of the victims request for restitution based upon the error
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of the court in delegating its responsibility to conduct a restitution
hearing to the JHO  Defendant’s further challenges to the JHO s
findings and the sufficiency of the People s evidence are not
preserved for our review (see CPL 470.05 [2]; People v Snyder, 38 AD3d
1068, 1069), and we decline to exercise our power to address those
chal l enges as a matter of discretion in the interest of justice (see
CPL 470.15 [6] [a]).

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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PRESENT: FAHEY, J.P., PERADOTTO, CARNI, WHALEN, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

L1 NDA CAMPANELLA, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU CF BUFFALO, | NC., BUFFALO (SUSAN C. M NI STERO OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO (M CHAEL J. H LLERY
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County (Russel
P. Buscaglia, A J.), rendered August 11, 2010. The judgnent convi cted
def endant, upon a jury verdict, of murder in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menmor andum  Def endant appeal s from a judgnent convicting her
upon a jury verdict of nurder in the second degree (Penal Law 8§ 125.25
[1] [intentional nurder]). Viewing the evidence in the |Iight nost
favorabl e to the People, we conclude that the evidence is legally
sufficient to establish defendant’s intent to kill the victim (see
general ly People v Bl eakl ey, 69 Ny2d 490, 495). Moreover, view ng the
evidence in light of the elenment of intent as charged to the jury (see
Peopl e v Dani el son, 9 NY3d 342, 349), we conclude that the verdict
with respect to that elenent is not against the weight of the evidence
(see generally Bl eakl ey, 69 NY2d at 495).

Contrary to defendant’s contention, Suprenme Court did not err in
permtting the Medical Examiner to testify regarding the victins
cause of death, i.e., that the victimdied fromconplications
resulting froma stab wound to the abdomen (see People v (dell, 26
AD3d 527, 529, |v denied 7 NY3d 760; People v Klosin, 281 AD2d 951,
951-952, |Iv denied 96 NYy2d 864; see also People v McCart, 157 AD2d
194, 197, lv denied 76 NY2d 861). “It is axiomatic that expert
testinmony is adm ssi bl e where, as here, the conclusions drawn fromthe
facts depend upon professional know edge not within the ken of the
ordinary juror” (Cdell, 26 AD3d at 529). Indeed, expert nedical
testinmony generally is required to establish that the defendant’s
conduct was a cause of death (see People v Eberle, 265 AD2d 881, 882;
McCart, 157 AD2d at 197).
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Def endant’ s further contention that the court erred in allow ng
the Medical Exam ner to testify that the victim s death was a hom ci de

is not preserved for our review (see CPL 470.05 [2]). In any event,
al t hough we note that the People correctly concede that “it was error
to allow the [ Medical Examner] to . . . opine that the death was a

hom ci de, since ‘[s]uch characterization inproperly invaded the
province of the jury ” (People v Heath, 49 AD3d 970, 973, |v denied
10 NY3d 959; see People v Lluveres, 15 AD3d 848, 849, |v denied 5 NY3d
807), we conclude that the error is harmess. The Medical Exam ner
stated that he was not naking a | egal determ nation by characteri zing
the victinms death as a homicide and added that he used the term

“hom cide” only to indicate that the victimdi ed at the hands of

anot her person (see (dell, 26 AD3d at 529; cf. Lluveres, 15 AD3d at
849). Viewing the evidence, the | aw and the circunstances of this
case, in totality and as of the tine of the representation, we also
rej ect defendant’s contention that she was deni ed effective assi stance
of counsel (see generally People v Baldi, 54 NY2d 137, 147).

We further conclude that the court properly deni ed defendant’s
chal l enges for cause to two prospective jurors. “It is well settled
that a prospective juror whose statenments raise a serious doubt
regarding the ability to be inpartial nust be excused unless the
[ prospective] juror states unequivocally on the record that he or she
can be fair and inpartial” (People v Baker, 89 AD3d 1431, 1431, Ilv
denied 18 NY3d 856 [internal quotation marks omtted]; see People v
Chanbers, 97 NY2d 417, 419). W conclude that the first prospective
juror at issue, who owned a security business, never expressed any
doubt concerning his ability to be fair and inpartial (see People v
Odum 67 AD3d 1465, 1465, |v denied 14 Ny3d 804, 15 Ny3d 755, cert
denied = US |, 131 S C 326; People v Smith, 48 AD3d 489, 489, |v
denied 10 NY3d 870). W reach the sanme conclusion with respect to the
second prospective juror at issue, who acknow edged having a friend
and an acquai ntance in | aw enforcenent (see People v Pickren, 284 AD2d
727, 727, lv denied 96 NY2d 923; see al so People v Colon, 71 Ny2d 410,
418, cert denied 487 US 1239). 1In any event, “[e]ven assum ng,
arguendo, that the initial statenents of the [second] prospective
juror raised a serious doubt regarding his ability to be inpartial, we
conclude that [he] ultimtely stated unequivocally that he could be
fair” (Baker, 89 AD3d at 1432 [internal quotation marks omtted]; see
Chanbers, 97 Ny2d at 419). Finally, we conclude that the sentence is
not unduly harsh or severe.

Ent er ed: Novenber 9, 2012 Frances E. Caf ar el
Cerk of the Court
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KA 10- 01866
PRESENT: FAHEY, J.P., PERADOTTO, CARNI, WHALEN, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

RONALD MCCOY, DEFENDANT- APPELLANT.

DAVI D J. PAJAK, ALDEN, FOR DEFENDANT- APPELLANT.
RONALD MCCOY, DEFENDANT- APPELLANT PRO SE

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO (NI CHOLAS T. TEXI DO
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Erie County Court (M chael L
D Amico, J.), rendered July 7, 2010. The judgnent convicted
def endant, upon a nonjury verdict, of burglary in the second degree,
robbery in the second degree and crim nal possession of a weapon in
the third degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously nodified on the | aw by vacating the sentence inposed for
crimnal possession of a weapon in the third degree under the third
count of the indictnment and as nodified the judgnment is affirnmed, and
the matter is remtted to Erie County Court for resentencing on that
count of the indictnent.

Menorandum  Def endant appeals from a judgnent convicting him
following a nonjury trial of burglary in the second degree (Penal Law
8 140.25 [1] [d]), robbery in the second degree (8 160.10 [2] [b]),
and crimnal possession of a weapon in the third degree (8§ 265.02
[1]). Viewing the evidence in light of the elements of the crinmes in
this nonjury trial (see People v Danielson, 9 NY3d 342, 349), we
conclude that the verdict is not against the weight of the evidence
(see generally People v Bl eakl ey, 69 Ny2d 490, 495). “In a bench
trial, no less than a jury trial, the resolution of credibility issues
by the trier of fact and its determ nation of the weight to be
accorded the evidence presented are entitled to great deference”
(People v Van Akin, 197 AD2d 845, 845). County Court was entitled to
reject defendant’s version of the events “and, upon our review of the
record, we cannot say that the court failed to give the evidence the
wei ght that it should be accorded” (People v Britt, 298 AD2d 984, 984,
| v denied 99 Ny2d 556).

Def endant’ s contention in his main and pro se supplenental briefs
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regarding the |l egal sufficiency of the evidence before the grand jury
is not properly before us. “Having failed to challenge the [|egal]
sufficiency of the trial evidence, defendant may not now chal |l enge the
[l egal] sufficiency of the evidence before the grand jury” (People v
W nberly, 86 AD3d 806, 807, |v denied 18 NY3d 863; see People v Smth,
4 NY3d 806, 808; see also CPL 210.30 [6]). Additionally, by
affirmatively requesting that the court charge crimnal possession of
a weapon in the third degree as a | esser included offense of crimna
possessi on of a weapon in the second degree, defendant waived the
contention in his main brief that the court erred in doing so (see
Peopl e v Richardson, 88 Ny2d 1049, 1051; People v Carter, 38 AD3d
1291, 1292).

W reject defendant’s contention in his main brief that the five-
year period of postrel ease supervision inposed by the court for the
robbery and burglary conviction renders his sentence unduly harsh and
severe. As the People correctly concede, however, the determ nate
sentence and period of postrel ease supervision inposed by the court
for the conviction of crimnal possession of a weapon in the third
degree (Penal Law § 265.02 [1]), a nonviolent class D felony, is
illegal (see 88 70.45 [1]; 70.06 [3] [d]; [4] [b]; People v Wnfield,
83 AD3d 745, 746). W therefore nodify the judgnment by vacating the
sentence i nposed for that conviction, and we remt the natter to
County Court for resentencing on count three of the indictnent.

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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IN THE MATTER OF DEBORAH D. NAJARRO
PETI TI ONER- RESPONDENT,

\% ORDER

JON T. FONTAI NE, RESPONDENT- APPELLANT.

ROBERT A. DI NI ERI, CLYDE, FOR RESPONDENT- APPELLANT.

Appeal from an order of the Fam |y Court, Wayne County (Daniel G
Barrett, J.), entered Novenber 1, 2011 in a proceedi ng pursuant to
Fam |y Court Act article 8  The order, anmong other things, directed
respondent to stay away from petitioner.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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IN THE MATTER OF PATRI CI A PETRI E
PETI TI ONER- RESPONDENT,
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DONALD PETRI E, JR., RESPONDENT- APPELLANT.

CARA A. WALDVAN, FAI RPORT, FOR RESPONDENT- APPELLANT.

Appeal from an order of the Fam |y Court, Yates County (W
Patrick Falvey, J.), entered August 11, 2011 in a proceedi ng pursuant
to Famly Court Act article 8. The order granted a protective order
to petitioner.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Respondent husband appeal s from an order of
protection entered upon a finding that he conmtted the famly
of fenses of harassnent in the second degree (Penal Law 8§ 240.26 [1])
and nenacing in the third degree (8 120.15) against petitioner wfe.
Initially, we note that the order of protection has expired, and we
thus generally would dismss the appeal as noot (see Matter of
Kristine Z. v Anthony C., 43 AD3d 1284, 1284-1285, |v denied 10 Ny3d
705). Here, however, the husband challenges only Famly Court’s
finding that he coomtted two famly offenses and, “ ‘in |light of
enduri ng consequences which may potentially flow from an adjudicati on
that a party has conmtted a famly offense,’” the appeal fromso nuch
of the order . . . as nmade that adjudication is not academ c” (Matter
of Hunt v Hunt, 51 AD3d 924, 925; see Matter of Sanora v Coutsouki s,
292 AD2d 390, 391, Iv denied 99 Ny2d 506).

Contrary to the husband s contention, however, we concl ude that
the wife established by a preponderance of the evidence that he
engaged in acts constituting harassnment in the second degree and
menacing in the third degree (see Matter of Baginski v Rostkowski, 96
AD3d 1051, 1051-1052; see also Matter of Chase-Triou v Triou, 96 AD3d
1699, 1699; Matter of Beck v Butler, 87 AD3d 1410, 1411, |v denied 18
NY3d 801). The court’s “assessnent of the credibility of the
witnesses is entitled to great weight, and the court was entitled to
credit the testinony of the wife over that of the husband” (Matter of
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Scroger v Scroger, 68 AD3d 1777, 1778, |v denied 14 Ny3d 705).

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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CA 11-02561
PRESENT: FAHEY, J.P., PERADOTTO, CARNI, AND MARTOCHE, JJ.

TI MOTHY A. RUDNI K, ET AL., PLAI NTI FFS,
\% ORDER
GLADSTON C. PETI NAUD, DEFENDANT.

GLADSTON C. PETI NAUD, THI RD- PARTY
PLAI NTI FF- RESPONDENT,

Vv

SARAH C. JOYCE, THI RD- PARTY DEFENDANT- APPELLANT.

O NEI LL, GROSSO & BROANELL, WLLIAMSVILLE (KEVIN M O NEILL OF
COUNSEL), FOR THI RD- PARTY DEFENDANT- APPELLANT.

LAW OFFI CES OF DANIEL R ARCHI LLA, BUFFALO (JI LL FLORKOWSKI OF
COUNSEL), FOR THI RD- PARTY PLAI NTI FF- RESPONDENT.

COLLINS & COLLINS, LLP, BUFFALO (ROVAN J. FONTANA OF COUNSEL), FOR
PLAI NTI FFS.

Appeal from an order of the Suprene Court, Erie County (Gerald J.
Whal en, J.), entered March 24, 2011 in a personal injury action. The
order, anong other things, denied the notion of third-party defendant
for summary judgnment dismssing the third-party conpl aint.

Now, upon the stipulation of discontinuance signed by the
attorneys for the parties on June 19, 2012, and filed in the Erie
County Clerk’s Ofice on July 12, 2012,

It is hereby ORDERED t hat said appeal is unaninmously dism ssed
W t hout costs upon stipul ation.

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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JOSE MARTI NEZ, ALSO KNOMWN AS “ GORDQ, ”

DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

THE LEGAL Al D BUREAU OF BUFFALO, INC., BUFFALO (KRISTIN M PREVE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO (DONNA A. M LLING OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Erie County Court (Sheila A
D Tullio, J.), rendered March 24, 2009. The judgnent convicted
def endant, upon his plea of guilty, of attenpted nurder in the second
degr ee.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals fromthree judgnents convicting
hi m upon his plea of guilty of, respectively, attenpted nurder in the
second degree (Penal Law 88 110.00, 125.25 [1]), crim nal possession
of a weapon in the second degree (8 265.03 [1] [Db]), and assault in
t he second degree (8 120.05 [2]). W note that the plea was entered
in satisfaction of three separate indictnents. Contrary to
defendant’s contention, the record establishes that he know ngly,
voluntarily and intelligently waived the right to appeal (see
generally People v Lopez, 6 NY3d 248, 256), and the valid waiver
forecl oses his challenge to the severity of the sentence in each
appeal (see id. at 255).

Ent er ed: Novenber 9, 2012 Frances E. Caf ar el
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER
JOSE MARTI NEZ, ALSO KNOMWN AS “ GORDQ, ”

DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

THE LEGAL Al D BUREAU OF BUFFALO, INC., BUFFALO (KRISTIN M PREVE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO (DONNA A. M LLING OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Erie County Court (Sheila A
D Tullio, J.), rendered March 24, 2009. The judgnent convicted
def endant, upon his plea of guilty, of crimnal possession of a weapon
in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Sane Menorandum as in People v Martinez ([appeal No. 1] _ AD3d
___[Nov. 9, 2012]).

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, FAHEY, CARNI, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER
JOSE MARTI NEZ, ALSO KNOMWN AS “ GORDQ, ”

DEFENDANT- APPELLANT.
(APPEAL NO. 3.)

THE LEGAL Al D BUREAU OF BUFFALO, INC., BUFFALO (KRISTIN M PREVE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO (DONNA A. M LLING OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Erie County Court (Sheila A
D Tullio, J.), rendered March 24, 2009. The judgnent convicted
def endant, upon his plea of guilty, of assault in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously affirmed.

Sanme Menorandum as in People v Martinez ([appeal No. 1] _  AD3d
___ [Nov. 9, 2012]).

Ent er ed: Novenber 9, 2012 Frances E. Caf ar el
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

GARY DRAPER, ALSO KNOMWN AS GARY E. DRAPER
DEFENDANT- APPELLANT.

BRI DGET L. FI ELD, ROCHESTER, FOR DEFENDANT- APPELLANT.

LAWRENCE FRI EDMAN, DI STRI CT ATTORNEY, BATAVIA (WLLIAM G ZI CKL OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnent of the Genesee County Court (Robert C
Noonan, J.), rendered Decenber 15, 2010. The judgnent convicted
def endant, upon his plea of guilty, of sexual abuse in the first
degree (two counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Ent er ed: Novenber 9, 2012 Frances E. Caf ar el
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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KENNETH W NEUER, DEFENDANT- APPELLANT.

BRI DGET L. FI ELD, ROCHESTER, FOR DEFENDANT- APPELLANT.

LAWRENCE FRI EDMAN, DI STRI CT ATTORNEY, BATAVIA (WLLIAM G ZICKL OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Genesee County Court (Robert C
Noonan, J.), rendered Decenber 15, 2010. The judgnent revoked
defendant’ s sentence of probation and inposed a sentence of
i mpri sonnent.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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CHAD WVELLI NGTQON, DEFENDANT- APPELLANT.

TRACY L. PUGLI ESE, CLINTON, FOR DEFENDANT- APPELLANT.

JEFFREY CARPENTER, ASSI STANT DI STRI CT ATTORNEY, HERKI MER, FOR
RESPONDENT.

Appeal from a judgnment of the Herkinmer County Court (Patrick L.
Kirk, J.), rendered Cctober 26, 2011. The judgnent convicted
def endant, upon his plea of guilty, of crimnal sale of a controlled
substance in the third degree and crimnal sale of a controlled
substance in the fifth degree.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on June 28, 2012,

It is hereby ORDERED that said appeal is unaninously dism ssed
upon sti pul ati on.

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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ANTHONY S. MOLARO, DEFENDANT- APPELLANT.

PAUL J. VACCA, JR , ROCHESTER, FOR DEFENDANT- APPELLANT.

LAWRENCE FRI EDMAN, DI STRI CT ATTORNEY, BATAVIA (WLLIAM G ZICKL OF
COUNSEL), FOR RESPONDENT.

Appeal , by perm ssion of a Justice of the Appellate D vision of
the Suprenme Court in the Fourth Judicial Departnment, from an order of
t he Genesee County Court (Mark H Dadd, J.), dated Septenber 27, 2011
The order denied the notion of defendant to vacate his conviction
pursuant to CPL 440. 10.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals from an order denying his CPL
article 440 notion to vacate the judgment convicting himof attenpted
burglary in the second degree (Penal Law 88 110.00, 140.25 [2]).

Def endant contends that Judge Noonan, who accepted his plea of guilty
and thereafter recused hinself, was disqualified fromtaking any part
in the action under Judiciary Law 8 14 based upon his relationship
with the prosecutor (see People v Berry, 23 AD2d 955, 955; see also La
Pier v Deyo, 100 AD2d 710, 710). W agree with County Court (Dadd,
J.), however, that Judiciary Law 8 14 did not require Judge Noonan’'s
di squalification. The statute mandates disqualification where, inter
alia, the judge “is related by consanguinity or affinity to any party
to the controversy within the sixth degree.” The Assistant District
Attorney who prosecuted defendant was not a party to the controversy
but, rather, was a public servant representing the People in the
crimnal action (see CPL 1.20 [31], [32]; see generally People v

Robi nson, 27 Msc 3d 635, 637). Judge Dadd al so properly concl uded

t hat recusal of Judge Noonan was not required under Rules of the Chief
Admi ni strator of the Courts (22 NYCRR) § 100.3 (E) (1) (e) inasnuch as
the prosecutor was not “within the fourth degree of relationship” to
Judge Noonan. As Judge Noonan’s first cousin once renoved, the
prosecutor was within the fifth degree of relationship (see Advisory
Comm on Jud Ethics Ops 07-06 [2007]). “Absent a |egal

di squalification under Judiciary Law 8 14, [Judge Noonan was] the sole
arbiter of recusal” (People v Mbreno, 70 NY2d 403, 405; see People v
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Patrick, 183 NY 52, 54).

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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WELDON YOUNG, DEFENDANT- APPELLANT.

WAYNE C. FELLE, P.C., WLLIAMSVILLE (WAYNE C. FELLE OF COUNSEL), FOR
DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRI CT ATTORNEY, BUFFALO (N CHOLAS T. TEXI DO
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County (M
WlliamBoller, A J.), rendered February 19, 2010. The judgnent
convi cted defendant, upon a jury verdict, of manslaughter in the first
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of manslaughter in the first degree (Penal Law 8§
125.20 [1]). Contrary to defendant’s contention, Suprene Court
properly determ ned, followi ng a Cardona hearing (see People v
Cardona, 41 Ny2d 333), that a prosecution witness was not an agent of
t he prosecution when he obtained incrimnating information from
defendant with respect to the victinmis death. Although the wtness
had testified in three prior trials after advising the prosecution,
whil e he was incarcerated, that he had information about those
respective crines (see id. at 335), the record supports the court’s
determ nation that the prosecution did not seek information fromthe
wi t ness, but instead passively received the information the day before
the trial began (see People v Davis, 38 AD3d 1170, 1171, |v denied 9
NY3d 842, cert denied 552 US 1065; People v Keith, 23 AD3d 1133, 1134,
v denied 6 NY3d 815). W reject defendant’s further contention that
t he prosecution suborned perjury with respect to the testinony of that
Wi tness (see generally People v Casillas, 289 AD2d 1063, 1064, |v
deni ed 97 Ny2d 752). Although we agree with defendant that the
credibility of the witness was challenged with taped tel ephone calls
fromthe witness to an acquai ntance of the victimthat were admtted
in evidence during defendant’s cross-exam nation of the w tness, we
nevert hel ess conclude that the record does not support a determ nation
that the People knowi ngly presented false testinony (see generally
Peopl e v Dwer, 234 AD2d 942, 943). Rather, the credibility of the
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W tness was properly an issue for the jury, which had the opportunity
to hear his testinony and the taped tel ephone calls (see generally
Peopl e v Bl eakl ey, 69 Ny2d 490, 495).

By failing to object during summation, defendant failed to
preserve for our review his further contention that the prosecutor
commtted reversible error by vouching for the credibility of the
W tness during sunmation (see CPL 470.05 [2]; People v Hll, 82 AD3d
1715, 1715, |v denied 17 NY3d 806). In any event, we concl ude that
t he prosecutor’s remarks were a fair response to defendant’s
sumat i on, which attacked the credibility of the witness (see People v
Foster, 59 AD3d 1008, 1009, |Iv denied 12 Ny3d 816), and a fair comment
on the evidence (see Hill, 82 AD3d at 1715).

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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Appeal from a judgnment of the Suprenme Court, Monroe County
(Francis A Affronti, J.), rendered April 22, 2008. The judgnent
convi cted defendant, upon a jury verdict, of burglary in the second
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmorandum I n appeal No. 1, defendant appeals from a judgnent
convicting himupon a jury verdict of burglary in the second degree
(Penal Law 8 140.25 [2]) and, in appeal No. 2, he appeals froma
j udgment convicting himupon his plea of guilty of burglary in the
third degree (8 140.20). W agree wth defendant in appeal No. 1 that
Suprene Court erred in allowng the People to present the testinony of
a police officer that bolstered the conplainant’s identification
testi nmony, because such testinony “provid[ed] official confirmation of
the conplainant’s identification of the defendant” (People v German,
45 AD3d 861, 862, |v denied 9 NY3d 1034; see People v McCullen, 63
AD3d 1708, 1709, |v denied 13 Ny3d 747). W further concl ude,
however, that the error is harm ess (see generally People v Crinmm ns,
36 NY2d 230, 241-242). “[T]he bolstering testinmony . . . confirned
only the bald fact of the identification. It went into no particulars
of such identification or the means by which the victimreached her
conclusion. Beyond the fact that she did identify him there was
nothing to shore up the reliability or probative worth of her
identification. Unquestionably defendant had been identified; the
erroneously adnmitted bol stering testinmony went no further than to
corroborate that uncontroverted fact” (People v Johnson, 57 NY2d 969,
971). We further note that defense counsel conceded those facts in
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hi s opening statenent and stated that the conplainant told the officer
t hat defendant was the perpetrator

Contrary to the further contention of defendant in appeal No. 1,
view ng the evidence in light of the elenments of the crinme as charged
to the jury (see People v Danielson, 9 NY3d 342, 349), we concl ude
that the verdict is not against the weight of the evidence (see
general ly People v Bl eakley, 69 Ny2d 490, 495). “The credibility of
the victimand the weight to be accorded her testinony were nmatters
for the jury” (People v Halw g, 288 AD2d 949, 949, |v denied 98 Nyad
710; see People v McCray, 96 AD3d 1480, 1480; People v Gay, 15 AD3d
889, 890, |v denied 4 Ny3d 831). Furthernore, “[d]efendant was
identified by the victim who was acquai nted with defendant and knew
hi m by nane” (People v Ortiz, 50 AD3d 336, 336, |v denied 10 NY3d 962;
see Peopl e v Noakes, 57 AD3d 280, 281, |v denied 12 NY3d 786).

Def endant al so contends in appeal No. 1 that the court erred in
admtting evidence of consciousness of guilt and in failing to give a
proper jury instruction with respect to that evidence. Defendant
failed to object on the grounds raised on appeal, and he thus failed
to preserve those contentions for our review (see People v Smth, 90
AD3d 1565, 1567, |v denied 18 NY3d 998; see generally People v
McM |l on, 77 AD3d 1375, 1375-1376, |v denied 16 NY3d 897; People v
Smth, 24 AD3d 1253, 1253, |v denied 6 NY3d 818). W decline to
exerci se our power to review those contentions as a matter of
di scretion in the interest of justice (see CPL 470.15 [6] [a]).

Al t hough we agree with the further contention of defendant in
appeal No. 1 that the prosecutor inproperly shifted the burden of
proof to him based on a comment on sunmmation, we concl ude that the
prosecutor’s “single inproper comment was not so egregious that
def endant was thereby deprived of a fair trial” (People v WIllson, 272
AD2d 959, 960, |v denied 95 NY2d 873). W note in particular that the
court sustai ned defendant’s objection to the inproper coment and
instructed the jury to disregard it, and the jury is presuned to have
foll owed the court’s instructions (see generally People v Wl l ace, 59
AD3d 1069, 1070, |v denied 12 Ny3d 861). Mreover, “the court clearly
and unequi vocal ly instructed the jury that the burden of proof on al
i ssues renmained with the prosecution” (People v Pepe, 259 AD2d 949,
950, |v denied 93 Ny2d 1024; see People v Matthews, 27 AD3d 1115,
1116) .

The sentences inposed in appeal Nos. 1 and 2 are not unduly harsh
or severe. W have considered defendant’s renaining contentions,
including those raised in his pro se supplenental brief, and concl ude
that they are without nerit.

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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Appeal from a judgnment of the Suprenme Court, Monroe County
(Francis A Affronti, J.), rendered May 21, 2008. The judgnent
convi cted defendant, upon his plea of guilty, of burglary in the third
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Sanme Menorandumas in People v Smalls ([appeal No. 1] _ AD3d
[ Nov. 9, 2012]).

Ent er ed: Novenber 9, 2012 Frances E. Caf ar el
Cerk of the Court
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Appeal froman order of the Fam |y Court, Onondaga County (Thomas
Benedetto, R ), entered Decenber 15, 2011 in a proceedi ng pursuant to
Fam |y Court Act article 8  The order directed respondent to, inter
alia, stay away fromthe hone of petitioner until Decenber 15, 2012.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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COUNSEL), FOR PETI TI ONER- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JANET C. SOMVES COF
COUNSEL), FOR RESPONDENT- RESPONDENT.

MARY E. FEI NDT, ATTORNEY FOR THE CHI LDREN, ROCHESTER, FOR JOSHUA K.
RACHEL K., RUTH K. AND STEVEN K

Appeal from an order of the Famly Court, Mnroe County (Patricia
E. Gallaher, J.), entered May 31, 2011 in a proceedi ng pursuant to
Fam |y Court Act article 6. The order, anong other things, awarded
sol e | egal custody of the subject children to respondent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the law, the notion is denied, the petition is
reinstated and the matter is remtted to Famly Court, Mnroe County,
for further proceedings in accordance with the foll ow ng Menorandum
Petitioner, the alleged father of the children in question, appeals
froman order that, inter alia, dismssed his petition seeking a
nodi fication of visitation as set forth in the prior order granting
the parties joint custody, granted respondent nother’s cross petition
seeki ng sol e custody of the children, and vacated all prior orders.
Fam |y Court determ ned that, because the parties were not narried and
there were no acknow edgnents of paternity with respect to the
children (see Famly C Act 8§ 516-a [a]), petitioner |acked standing
to seek relief or to oppose the nother’s cross petition seeking sole
custody. That was error.

As a prelimnary natter, we note that petitioner’s first |anguage
is Swahili and an interpreter appeared on his behalf. Al though
petitioner responded “no” to the court’s questions “so you are not
marri ed” and “you did not do the nmarriage, right,” he previously
stat ed unequi vocally that he and the nother were married in Africa in
a “cultural cerenony” before they emgrated to the United States. The
court interrupted petitioner’s explanation of the “cultural cerenony”
to ask questions before he had conpleted his response to the court’s
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request to describe the cerenony. 1In response to the court’s
guestions, the nother testified that the parties were not married in
Africa or in the United States. Although the court’s determ nation
that petitioner |acked standing should not be disturbed absent a sound
and substantial basis in the record (see generally Matter of Garland v
Goodwi n, 13 AD3d 1059, 1059-1060), we conclude that the determ nation
i's not supported by the requisite sound and substantial basis in the
record in view of petitioner’s contradictory testinony through the
interpreter.

In any event, based upon the doctrine of judicial estoppel, we
conclude that the court erred in granting the nother’s notion seeking
to dismss the petition to nodify visitation and to vacate all prior

orders. In opposition to the notion, petitioner provided the court
wWith prior sworn petitions wherein the nother asserted that petitioner
was the father of the children. Indeed, the nother swore in one

petition that she and petitioner were “married in Africa on 6/28/98,”
which is in direct contravention of her sworn testinony that she and
petitioner were never married. W conclude that judicial estoppel is
properly applied here, where “a party to an action has secured a[n
order] in his or her favor by adopting a certain position and then has
sought to assume a contrary position in another action sinply because
his [or her] interests have changed” (Anonynous v Anonynous, 137 AD2d
739, 741; see generally Secured Equities Invs. v MFarland, 300 AD2d
1137, 1138; Abranovich v Harris, 227 AD2d 1000, 1001). In light of
our decision, we further conclude that the court erred in granting the
cross petition. W therefore reverse the order, deny the notion,
reinstate the petition and remt the matter to Fami |y Court, Monroe
County, for further proceedings on the petition and cross petition
before a different judge.

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Famly Court, Onondaga County
(Sal vatore Pavone, R ), entered Cctober 25, 2011. The order, anong
ot her things, awarded petitioner visitation with the subject child.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |aw by vacating the first and second
ordering paragraphs and as nodified the order is affirnmed w thout
costs, and the matter is remtted to Fam |y Court, Onondaga County,
for further proceedings in accordance with the foll ow ng Menorandum
Petitioner grandfather, the father of respondent nother, commenced
this proceeding seeking visitation with his granddaughter (hereafter,
grandchild). The nother appeals froman order that, inter alia,
granted the petition and awarded the grandfather one weekend per nonth
of overnight visitation with the grandchild. Initially, we reject the
not her’ s contention that the grandchild was deprived of effective
assi stance of counsel in Famly Court (see generally Matter of
Ferguson v Skelly, 80 AD3d 903, 906, |v denied 16 NY3d 710; WMatter of
Sarah A., 60 AD3d 1293, 1294-1295; Matter of West v Turner, 38 AD3d
673, 674). The record does not support the nother’s allegation that
the Attorney for the Child failed to make a recomendation in
accordance with the grandchild s wi shes, or the nother’s inplicit
contention that the Attorney for the Child was bi ased agai nst her (see
generally Matter of N cole W., 296 AD2d 608, 614, |v denied 98 Ny2d
616) .

We reject the nother’s conclusory assertion that Famly Court
erred in concluding that the grandfather had standing to seek
visitation. A grandparent has standing to seek visitation with his or
her grandchildren pursuant to Donmestic Relations Law 8§ 72 (1) where,
inter alia, “circunstances show that conditions exist [in] which
equity would see fit to intervene.” The factors that a court nust
consi der in determ ning whether the grandparent made such a show ng
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include the “nature and basis of the parents’ objection to visitation
. . . [and] the nature and extent of the grandparent-grandchild

rel ati onship” (Matter of Emanuel S. v Joseph E., 78 Ny2d 178, 182; see
Matter of Morgan v Grzesik, 287 AD2d 150, 154). Here, the court
properly concluded that the grandfather had denonstrated a | ong-
standing and loving relationship with the grandchild sufficient to
seek visitation with her.

Upon denonstrating standing to seek visitation, however, a
grandparent nust then establish that visitation is in the best
interests of the grandchild (see Emanuel S., 78 Ny2d at 181). Anpng
the factors to be considered are whether the grandparent and
grandchil d have a preexisting rel ationship, whether the grandparent
supports or underm nes the grandchild s relationship with his or her
parents, and whether there is any aninosity between the parents and
t he grandparent (see Matter of E.S. v P.D., 8 NY3d 150, 157-158).

Ani nosity alone is insufficient to deny visitation. “ ‘It is al nost
too obvious to state that, in cases where grandparents nust use |ega
procedures to obtain visitation rights, sone degree of aninosity

exi sts between them and the party having custody of the
[grandchildren]. Wre it otherwi se, visitation could be achieved by
agreenent’ ” (id. at 157, quoting Lo Presti v Lo Presti, 40 Ny2d 522,
526). Furthernore, “the decision whether . . . an intergenerationa
rel ati onship woul d be beneficial in any specific case is for the
parent to make in the first instance. And, if a fit parent’s decision
: beconmes subject to judicial review, the court nust accord at

| east sonme special weight to the parent’s own determ nation” (Troxel v
Granville, 530 US 57, 70; see Mdrgan, 287 AD2d at 151). Thus, “the
courts should not lightly intrude on the famly rel ationship against a
fit parent’s wishes. The presunption that a fit parent’s deci sions
are in the [grand]child s best interests is a strong one” (E.S., 8
NY3d at 157).

| nasmuch as the court made no finding that the nother was not
fit, and the grandfather did not take a cross appeal fromthe order,
we mnust therefore begin by according “some special weight” to the
not her’ s decision that the grandchild s best interests are not served
by visitation with the grandfather (Troxel, 530 US at 70).
Furthernore, the court’s determ nation concerning whether to award
visitation “ ‘depends to a great extent upon its assessnent of the
credibility of the witnesses and upon the assessnents of the
character, tenperanment, and sincerity of the parents’ ” and
grandparents (Matter of Thomas v Thomas, 35 AD3d 868, 869; see Matter
of Steinhauser v Haas, 40 AD3d 863, 864). The court’s determ nation
concerning visitation wll not be disturbed unless it |acks a sound
and substantial basis in the record (see Thomas, 35 AD3d at 869;
Matter of Keylikhes v Kiejliches, 25 AD3d 801, 801, |v denied 7 NY3d
710).

Here, we conclude that the court’s determ nation | acks a sound
and substantial basis in the record insofar as it grants visitation to
the grandfather. The nother and the grandnother testified to serious
wr ongdoi ng by the grandfather, including, inter alia, illegal drug use
and sal es, and vehicul ar assault upon the nother’s boyfriend. The
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court failed to nake any finding regarding the credibility of those

al l egations, and thus we have no basis upon which to determ ne how

t hose al |l egations, which include serious m sconduct, would inpact the
determ nati on whether visitation with the grandfather is in the
grandchild’ s best interests. Furthernore, there is no evidence in the
record establishing that the grandfather previously has cared for the
grandchil d overnight, or for as extensive a tinme as the full weekend
of visitation awarded by the court. “Gven the . . . deficiencies in
the record . . . , this Court can neither conclude that a sound and
substantial basis exists for Famly Court’s award of [visitation] to
the [grand]father . . . , nor can we accord appropriate weight to the
[court’s credibility determ nations] in conducting our own i ndependent
review (Matter of Rivera v LaSalle, 84 AD3d 1436, 1440). W
therefore nodify the order by vacating the first two ordering

par agr aphs, and we remt the matter to Famly Court for further
proceedi ngs on the petition.

Ent er ed: Novenber 9, 2012 Frances E. Caf ar el
Cerk of the Court
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Appeal from an order of the Suprene Court, N agara County
(Catherine R Nugent Panepinto, J.), entered Decenber 20, 2011. The
order denied the notion of defendant for summary judgnent di sm ssing
t he conpl ai nt.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menor andum  Suprene Court properly denied defendant’s notion for
sumary judgnent seeking dismissal of the conplaint in this enploynent
di scrimnation action. According to plaintiff, defendant unlawfully
di scri m nated agai nst hi m because of his disability resulting fromthe
death of his daughter. An at-will enployee such as plaintiff may
|awful Iy be discharged for any reason other than a statutorily
i nperm ssi bl e reason or, indeed, for no reason (see Matter of State
Div. of Human Rights v County of Onondaga Sheriff’'s Dept., 71 Ny2d
623, 630). Executive Law 8 296 (1) (a) makes it an “unl awf ul
discrimnatory practice” to discharge an individual “because of” his
or her disability.

To prevail on its notion, defendant was required to “denonstrate
either plaintiff's failure to establish every el enent of intentiona
di scrimnation, or, having offered legitimte, nondiscrimnatory
reasons for [its] challenged actions, the absence of a material issue
of fact as to whether [its] explanations were pretextual” (Forrest v
Jewi sh Guild for the Blind, 3 NY3d 295, 305). Here, although
defendant net its burden on the notion of offering a legitimte,
nondi scrim natory reason for firing plaintiff, i.e., a failed drug
test, we agree with plaintiff that on the record before us there are
triable issues of fact concerning whether the reason proffered by
def endant was a pretext for discrimnation (see generally id.).
Plaintiff established that defendant’s substance abuse policy was
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di scretionary as to the discipline inposed for the violation of that
policy, and plaintiff testified at his deposition that defendant’s
presi dent assured himafter he failed the drug test that it was not a
probl em and not to worry. In addition, plaintiff testified at his
deposition that defendant’s president did not discuss the failed drug
test at the neeting when plaintiff was fired. Plaintiff established
that his supervisor and defendant’s president were aware that he was
seei ng therapists and taking nedication for depression and anxiety
since the death of his daughter 14 nonths earlier. Further, plaintiff
testified at his deposition that defendant’s president told himat the
meeti ng when he was fired that he was not the same person he had been
before his daughter died. W conclude that plaintiff established that
there are triable issues of fact “both [whether] the stated reasons
were false and [whether] discrimnation was the real reason” (id.; see
Ferrante v Anmerican Lung Assn., 90 Ny2d 623, 629-630).

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Suprene Court, Erie County (John F.
O Donnell, J.), dated January 21, 2010 in a divorce action. The order
directed defendant to pay plaintiff’'s counsel fees of $3,982.73.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  These consol i dated appeals arise froma matrinoni a
action. In appeal No. 1, defendant contends that Supreme Court erred
in awardi ng counsel fees to plaintiff w thout conducting a hearing.
“That contention is not preserved for our review inasnuch as defendant
failed to request a hearing with respect to the ability of plaintiff
to pay her own counsel fees or the extent and value of the |ega
services rendered to her” (Sharlow v Sharlow, 77 AD3d 1430, 1432).

I n appeal No. 2, defendant contends that the court erred by
i ncreasing the weekly award of mmi ntenance from $75, the anount
recommrended by the Referee, to $200. W reject defendant’s contention
that the court erred in inputing income to him inasnuch as the court
in fact declined to inpute incone to him and the record fails to
support defendant’s further contention that the court erred in failing
to consider his living expenses when it increased the anmount of
mai nt enance recomended by the Referee. W agree wth defendant,
however, that the court failed to “set forth the factors it consi dered
and the reasons for its decision” to increase the anount of
mai nt enance (Donestic Relations Law 8 236 [B] [6] [b]). In view of
the court’s rejection of the Referee’'s reconmendation with respect to
t he amobunt of nmi ntenance, the court’s statement that it was maki ng
the increased award of nmintenance “[f]or the sanme reasons outlined by
the [Rleferee” is not sufficient to satisfy the statutory requirenent
(cf. Boardman v Boardman, 300 AD2d 1110, 1110; MCanna v MCanna, 274
AD2d 949, 949). We therefore nodify the judgnment in appeal No. 2
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accordingly, and we remt the matter to Suprene Court for a new
determ nation of the ampbunt of naintenance, following a hearing if
necessary.

Wth respect to appeal No. 3, we conclude that the court erred in
di sbursing the funds remaining in the escrow account of plaintiff’s
attorney to plaintiff and plaintiff’s attorney. The judgnment in
appeal No. 2 provided that the funds remaining in that account were to
be divided equally between the parties. Further, in view of
def endant’ s objections, the court erred in adopting the disbursenent
proposed by plaintiff’s attorney w thout conducting a hearing (see
general ly Pordum v Pordum [appeal No. 2], 248 AD2d 953, 954). W
therefore nodify the order in appeal No. 3 accordingly, and we remt
the matter to Suprene Court for a hearing concerning the parties’
respective shares of the funds in the escrow account.

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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PRESENT: SCUDDER, P.J., SMTH FAHEY, CARNI, AND VALENTINO, JJ.

LYNN M DELBELLO, PLAI NTI FF- RESPONDENT,
\% MVEMORANDUM AND ORDER

THOVAS M DELBELLO, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

THOVAS M DELBELLO, DEFENDANT- APPELLANT PRO SE

KENNEY SHELTON LI PTAK NOMK LLP, BUFFALO (LAURA J. EMERSON OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County (John F.
O Donnell, J.), entered Decenber 2, 2010 in a divorce action. The
judgnment, inter alia, directed defendant to pay nmintenance to
plaintiff in the amount of $200 per week.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified on the | aw by vacating the anount of maintenance
awar ded and as nodified the judgnent is affirmed w thout costs and the
matter is remtted to Suprene Court, Erie County, for further
proceedi ngs in accordance with the same Menorandumas in Delbello v
Del bello ([appeal No. 1] _ AD3d ___ [Nov. 9, 2012]).

Ent er ed: Novenber 9, 2012 Frances E. Caf ar el
Cerk of the Court
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LYNN M DELBELLO, PLAI NTI FF- RESPONDENT,
\% MVEMORANDUM AND ORDER

THOVAS M DELBELLO, DEFENDANT- APPELLANT.
(APPEAL NO. 3.)

THOVAS M DELBELLO, DEFENDANT- APPELLANT PRO SE

KENNEY SHELTON LI PTAK NOMK LLP, BUFFALO (LAURA J. EMERSON OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (John F.
O Donnell, J.), entered May 12, 2011 in a divorce action. The order
anong ot her things, disbursed funds in the escrow account of
plaintiff’s attorney.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the | aw by vacating the second ordering
par agraph and as nodified the order is affirnmed wi thout costs and the
matter is remtted to Suprene Court, Erie County, for further
proceedi ngs in accordance with the same Menorandumas in Delbello v
Del bello ([appeal No. 1] _ AD3d ___ [Nov. 9, 2012]).

Ent er ed: Novenber 9, 2012 Frances E. Caf ar el
Cerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, FAHEY, CARNI, AND VALENTINO, JJ.

IN THE MATTER OF THE STATE OF NEW YORK
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER

JAMES R CARTER, RESPONDENT- APPELLANT.

JOHN E. TYO, SHORTSVI LLE, FOR RESPONDENT- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (LAURA ETLI NGER OF
COUNSEL), FOR PETI Tl ONER- RESPONDENT.

Appeal from an order of the Suprene Court, Livingston County
(Robert B. Wggins, A J.), entered March 30, 2011 in a proceeding
pursuant to Mental Hygiene Law article 10. The order, anong ot her
t hings, granted the notion of petitioner for a change of venue.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |aw by denying the notion and vacating the
first and second ordering paragraphs and as nodified the order is
affirmed w thout costs.

Menorandum  Respondent appeal s from an order granting
petitioner’s notion for a change of venue from Livingston County to
Broonme County in this Mental Hygiene Law article 10 proceeding. In
support of its notion, petitioner provided the affirmation of its
attorney stating that numerous victins and | aw enforcenent w tnesses
woul d be “greatly inconvenienced” if required to travel from Broone
County to Livingston County. Petitioner also argued in support of the
notion that the underlying crimes, which were commtted nore than 20
years before the petition was filed, were commtted in Broone County
and that respondent had the greatest ties to that county. In
opposition, respondent’s attorney asserted in an affirmation that
petitioner failed to establish good cause for a change of venue, as
required by Mental Hygiene Law 8§ 10.08 (e), because the underlying
crinmes are “deened established and shall not be relitigated” in an
article 10 proceedi ng and thus the conveni ence of victins and | aw
enforcenment wi tnesses does not constitute good cause for a change of
venue (8 10.07 [c]; see 8 10.08 [e]). Respondent’s attorney further
asserted that respondent had |ived outside of New York State his
entire life before relocating to Broonme County with a codefendant and
had no ties to that county. In reply, petitioner provided the
redacted affidavits of two victinse and the affidavit of a police
Wi tness stating that they had been advised that they may be subpoenaed
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to testify and that it would be inconvenient to travel to Livingston
County. Suprene Court granted the notion, determ ning that the
testimony of the proposed wi tnesses, “if necessary, may be an integra
part of the hearing.”

We conclude that petitioner failed to establish good cause for a
change of venue (see Mental Hygiene Law 8§ 10.08 [e]). Although the
conveni ence of wi tnesses nmay constitute good cause (see id.), here
petitioner failed to “set forth specific facts sufficient to
denonstrate a sound basis for the transfer” (Matter of State of New
York v WIllianms, 92 AD3d 1271, 1271-1272; see Matter of State of New
York v Zimrer [appeal No. 2], 63 AD3d 1562, 1562-1563). |Instead,
petitioner’s attorney stated that the victins and | aw enforcenent
Wi tnesses “may” be called, “if necessary,” and further stated in a
concl usory manner that respondent had the greatest ties to Broone
County (see Zimrer, 63 AD3d at 1563).

Respondent further contends that he was denied effective
assi stance of counsel because, in opposition to the notion, his
attorney failed to identify respondent’s proposed w tnesses and the
nature of the expected testinony. W reject that contention. W note
t hat because respondent is subject to civil confinenent, the standard
for determ ning whether effective assistance of counsel was provided
incrimnal matters is applicable here (see Matter of State of New
York v Canpany, 77 AD3d 92, 98, |v denied 15 NY3d 713). Nevert hel ess,
respondent failed to “denonstrate the absence of strategic or other
legitimate explanations” for his attorney’s alleged deficiency (People
v Caban, 5 NY3d 143, 154), and we conclude that his attorney provided
meani ngf ul representation (see generally People v Baldi, 54 Ny2d 137,
147).

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, FAHEY, CARNI, AND VALENTINO, JJ.

BOBBI E D. BROAWN AND JOSEPH BROVWN,
CLAI MANTS- APPELLANTS,

\% MEMORANDUM AND ORDER

Cl TY OF BUFFALO, RESPONDENT- RESPONDENT.

LI PSI TZ GREEN SCI ME CAMBRI A LLP, BUFFALO (JOHN A. COLLI NS OF COUNSEL),
FOR CLAI MANTS- APPELLANTS.

TI MOTHY A. BALL, CORPCRATI ON COUNSEL, BUFFALO (DAVID M LEE OF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Frederick
J. Marshall, J.), entered July 5, 2011. The order denied the
application of claimants for | eave to serve a late notice of claim

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmor andum  Suprene Court properly denied claimants’ application
for leave to serve a |late notice of claim(see General Minicipal Law §
50-e [5]; Santana v Western Regional Of-Track Betting Corp., 2 AD3d
1304, 1304, |v denied 2 NY3d 704). Bobbie D. Brown (clai mant)
all egedly suffered personal injuries when she drove off the roadway up
an enmbanknment at the dead end of Titus Avenue in respondent, City of
Buffalo. Thirteen nonths after the accident, claimnts sought |eave
to serve a late notice of claimthat alleged that claimant’s injuries
resulted fromrespondent’s negligence in failing to provi de adequate
lighting, signs, and/or guardrails at the dead end of Titus Avenue.

Cl ai mants asserted that respondent had actual know edge of the claim
through its police response to the accident and the police accident
report.

“I't is well settled that key factors for the court to consider in
determ ning an application for |l eave to serve a late notice of claim
are whether the claimant[s] [have] denonstrated a reasonabl e excuse
for the delay, whether [respondent] acquired actual know edge of the
essential facts constituting the claimw thin 90 days of its accrua
or within a reasonable tine thereafter, and whether the delay woul d
substantially prejudice [respondent]” (Le Meux v Alden H gh School, 1
AD3d 995, 996). Here, the court did not abuse its discretion in
denying the application inasnmuch as claimants failed to establish a
reasonabl e excuse for the delay or that respondent had “ ‘actua
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know edge of the essential facts constituting the claim " (Folmar v
Lew ston-Porter Cent. School Dist., 85 AD3d 1644, 1645).

Here, claimants asserted as an excuse for their failure to serve
atinmely notice of claimonly that they were unaware of the notice of
claimrequirenent. Thus, claimnts did not establish a reasonable
excuse for their delay (see Le Meux, 1 AD3d at 996). Wth respect to
actual know edge, we note that, “for a [police] report to provide
actual know edge of the essential facts, one nust be able to readily
infer fromthat report that a potentially actionable wong had been
commtted by the public corporation” (Matter of Taylor v County of
Suffol k, 90 AD3d 769, 770; see Matter of Devivo v Town of Carnel, 68
AD3d 991, 992). Here, however, claimants failed to denonstrate that
respondent had “actual know edge of the essential facts constituting
the claini through the police accident report, which stated that
claimant was injured after she failed to “realize” that the street
cane to a dead end (Wencek v County of Chautauqua, 132 AD2d 950, 951;
see Washington v City of New York, 72 Ny2d 881, 883; cf. Innes v
County of Cenesee, 99 AD2d 642, 643, affd 62 Ny2d 779). Furthernore,
“[t]he fact that [respondent’s Police Departnment] had know edge of
this incident, w thout nore, cannot be consi dered actual know edge of
t he clai magainst [respondent]” (Matter of Mtchell v Town of
G eenburgh, 96 AD3d 852, 852-853; see generally WIllianms v Town of
| rondequoit, 59 AD2d 1049, 1050).

Finally, although we agree with claimants that respondent “failed
to substantiate [its] conclusory assertions that [it was]
substantially prejudiced by the [13-nonth] delay” (Terrigino v Village
of Brockport, 88 AD3d 1288, 1288 [internal quotation marks omtted]),
we neverthel ess conclude that the court properly denied clai mants’
application inasnuch as they failed to present a reasonabl e excuse for
t he del ay and respondent |acked tinely know edge of the facts
constituting the claim(see Santana, 2 AD3d at 1304-1305).

Ent er ed: Novenber 9, 2012 Frances E. Caf ar el
Cerk of the Court
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KA 11-01991
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, SCONIERS, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

TI MOTHY P. MEYERS, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, | NC., BUFFALO (ALAN WLLI AMS OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO (DONNA A. M LLI NG OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County (M
WlliamBoller, A J.), rendered Septenber 12, 2011. The judgnent
revoked defendant’s sentence of probation and inposed a sentence of
i mprisonment .

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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TP 12-00871
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, SCONI ERS, AND MARTOCHE, JJ.

IN THE MATTER OF CHRI STOPHER HYNES, PETI TI ONER,
\% ORDER

BRI AN FI SCHER, COWM SSI ONER, DEPARTMENT OF
CORRECTI ONS AND COVMUNI TY SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW ( LEAH RENE NOWOTARSKI
OF COUNSEL), FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (W LLIAME. STORRS OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Supreme Court in the Fourth Judici al
Departnent by order of the Suprenme Court, Wom ng County [Mark H.
Dadd, A J.], entered May 8, 2012) to review a determ nation of
respondent. The determ nation found after a Tier Il hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is disnm ssed.

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, SCONIERS, AND MARTOCHE, JJ.

IN THE MATTER OF JAKOB B.-K. AND NI KCOLY B. -K

CAYUGA COUNTY DEPARTMENT OF SOCI AL SERVI CES, ORDER
PETI TI ONER- RESPONDENT;

STEPHEN K., RESPONDENT- APPELLANT.

W LLI AMS, HEI NL, MOODY & BUSCHVAN, P.C., AUBURN ( RYAN JAMES MJLDOON OF
COUNSEL), FOR RESPONDENT- APPELLANT.

FREDERI CK R WESTPHAL, COUNTY ATTORNEY, AUBURN (CHRI STOPHER M PALERMO
OF COUNSEL), FOR PETI TI ONER- RESPONDENT.

SUSAN B. MARRI S, ATTORNEY FOR THE CHI LDREN, MANLI US, FOR JAKOB B. - K
AND NI KOLY B. - K.

Appeal froman order of the Famly Court, Cayuga County (Thonas
G Leone, J.), entered July 11, 2011 in a proceeding pursuant to
Soci al Services Law 8 384-b. The order termnated the parental rights
of respondent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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CAF 12-00126
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, SCONI ERS, AND MARTOCHE, JJ.

IN THE MATTER OF HERKI MER COUNTY DEPARTMENT OF
SOCI AL SERVI CES, ON BEHALF OF M CHAEL S.,
PETI TI ONER- RESPONDENT;
ORDER
RACHEL W, RESPONDENT- RESPONDENT.
SIMONE M SHAHEEN, ESQ , ATTORNEY FOR THE CHI LD,
APPELLANT.

SIMONE M SHAHEEN, ATTORNEY FOR THE CHI LD, UTI CA, APPELLANT PRO SE.

ROBERT J. MALONE, COUNTY ATTORNEY, HERKI MER (JACQUELYN M ASNCE OF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

ALBERT F. LAWRENCE, GREENFI ELD CENTER, FOR RESPONDENT- RESPONDENT.

Appeal from an order of the Famly Court, Herkinmer County (John
J. Brennan, J.), dated Decenber 15, 2011. The order, anong ot her
things, directed that the subject child be returned to respondent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Famly Court.

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, SCONI ERS, AND MARTOCHE, JJ.

IN THE MATTER OF ALAN V. NERBER,
PETI TI ONER- RESPONDENT,

\% ORDER

LEIGH M BUELL, RESPONDENT- APPELLANT.

DAVID J. FARRUG A, PUBLI C DEFENDER, LOCKPCRT ( MARY- JEAN BOWAN OF
COUNSEL), FOR RESPONDENT- APPELLANT.

LEI GH E. ANDERSON, ATTORNEY FOR THE CHI LD, BUFFALO, FOR ANTHONY N.

Appeal from an order of the Famly Court, N agara County (John F.
Batt, J.), entered Septenber 2, 2011 in a proceedi ng pursuant to
Fam |y Court Act article 6. The order awarded petitioner sole custody
of the parties’ child.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Famly Court.

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, SCONI ERS, AND MARTOCHE, JJ.

IN THE MATTER OF NEW YORK STATE DI VI SI ON OF
HUVAN RI GHTS, ON THE COVPLAI NT OF WLLI AM R
JOHNSQON, PETI Tl ONER,
Vv ORDER

JOHN BRYSON AND NATI ONAL HOTEL, RESPONDENTS.

CARCLI NE J. DOWNEY, BRONX (TONI ANN HOLLI FI ELD OF COUNSEL), FOR
PETI TI ONER.

Proceedi ng pursuant to Executive Law 8 298 (transferred to the
Appel l ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Supreme Court, Steuben County [ Marianne
Furfure, A J.], entered April 3, 2011) to enforce a determ nation of
the New York State Division of Human R ghts.

It is hereby ORDERED that the determ nation is unani nously
confirmed wi thout costs and the petition is granted.

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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PRESENT: SM TH, J.P., FAHEY, SCONI ERS, VALENTINO, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

LAWRENCE J. WALTER, DEFENDANT- APPELLANT.

FRANK J. NEBUSH, JR, PUBLI C DEFENDER, UTICA (PATRI CK J. MARTHAGE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SCOTT D. MCNAMARA, DI STRI CT ATTORNEY, UTICA (STEVEN G COX OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Suprenme Court, Oneida County (Barry
M Donalty, A J.), entered August 8, 2011. The order determ ned that
defendant is a level three risk pursuant to the Sex O fender
Regi stration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  On appeal froman order determning that he is a
| evel three risk pursuant to the Sex O fender Registration Act ([ SORA]
Correction Law 8 168 et seq.), defendant contends that Suprene Court
erred in considering unreliable hearsay when naking its SORA
determi nation. “Because defendant’s eV|dent|ary obj ection[s] :
[were] made on a different ground than the ‘“unreliable hearsay’ ground
he rai ses on appeal, his contention that the court erred in
[ considering the chall enged] evidence is not preserved for our review
(People v Law, 94 AD3d 1561, 1562, |v denied 19 NY3d 809; see People v
Wagg, 41 AD3d 1273, 1273-1274, |v denied 9 NY3d 809; People v Smth,
17 AD3d 1045, 1045, |Iv denied 5 NY3d 705).

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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TP 12-00755
PRESENT: SM TH, J.P., FAHEY, SCONIERS, VALENTINO AND WHALEN, JJ.

IN THE MATTER OF EDWARD SUMMERS, PETI Tl ONER,
\% ORDER

BRI AN FI SCHER, COWM SSI ONER, DEPARTMENT OF
CORRECTI ONS AND COVMUNI TY SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW ( ADAM W KOCH OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (FRANK K. WALSH OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Supreme Court in the Fourth Judici al
Departnent by order of the Suprenme Court, Wom ng County [Mark H.
Dadd, A J.], entered April 20, 2012) to review a determ nation of
respondent. The determ nation found after a Tier Il hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is disnm ssed.

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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PRESENT: SM TH, J.P., FAHEY, SCONI ERS, VALENTINO, AND WHALEN, JJ.

IN THE MATTER OF ALBERTO RODRI GUEZ, PETI TI ONER,
\% ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW ( ADAM W KOCH OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (PETER H. SCHI FF OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel | ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Suprenme Court, Wom ng County [ Mark H.
Dadd, A J.], entered May 8, 2012) to review a determ nation of
respondent. The determ nation found after a Tier IIl hearing that
petitioner had violated an inmate rul e.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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PRESENT: SM TH, J.P., FAHEY, SCONIERS, VALENTINO AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

CORI L. HUBERT, DEFENDANT- APPELLANT.

DAVID J. FARRUG A, PUBLI C DEFENDER, LOCKPCRT (MARY-JEAN BOAWAN OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL J. VI OLANTE, DI STRI CT ATTORNEY, LOCKPORT (LAURA T. BI TTNER OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Niagara County Court (Matthew J.
Mur phy, 111, J.), rendered June 1, 2011. The judgnent convicted
def endant, upon her plea of guilty, of crimnal sale of a controlled
substance in the fifth degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals from a judgnent convicting her
upon her plea of guilty of crimnal sale of a controlled substance in
the fifth degree (Penal Law 8§ 220.31). Contrary to defendant’s
contention, the record establishes that she knowi ngly, voluntarily and
intelligently waived the right to appeal (see generally People v
Lopez, 6 NY3d 248, 256), and that valid waiver forecloses any
chal | enge by defendant to the severity of the sentence (see id. at
255; see generally People v Lococo, 92 Ny2d 825, 827).

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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KA 11-00576
PRESENT: SM TH, J.P., FAHEY, SCONIERS, VALENTINO AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JAVES W LLI AMS, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU CF BUFFALO, | NC., BUFFALO (SHERRY A. CHASE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO (ASHLEY R SMALL OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Erie County Court (Thomas P.
Franczyk, J.), rendered January 5, 2011. The judgnent convicted
def endant, upon a nonjury verdict, of attenpted arson in the second
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a nonjury verdict of attenpted arson in the second degree (Penal
Law 88 110.00, 150.15). Contrary to defendant’s contention, view ng
the evidence in the light nost favorable to the People (see People v
Contes, 60 Ny2d 620, 621), we conclude that the evidence is legally
sufficient to support the conviction (see generally People v Bl eakl ey,
69 NY2d 490, 495). Furthernore, viewing the evidence in light of the
el ements of the crinme in this nonjury trial (see People v Danielson, 9
NY3d 342, 349), we conclude that the verdict is not against the weight
of the evidence (see generally Bl eakley, 69 Ny2d at 495).

Finally, defendant contends that County Court erred in sentencing
himas a second felony offender based upon a prior conviction in the
State of South Carolina. By consenting to the use of that conviction
as a predicate for sentenci ng enhancenent purposes, defendant waived
his right to appellate review of his contention (see generally People
v Wl ker, 96 AD3d 1481, 1482; People v Hicks, 12 AD3d 1044, 1045, |v
deni ed 4 Ny3d 799).

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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PRESENT: SM TH, J.P., FAHEY, SCONI ERS, VALENTINO, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

LARRY J. WLLI AMS, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER ( MARY P. DAVI SON OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( STEPHEN X. O BRI EN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Monroe County
(Francis A Affronti, J.), rendered July 8, 2008. The judgnent
convi cted defendant, upon a jury verdict, of robbery in the second
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant was convicted followng a jury trial of
robbery in the second degree (Penal Law 8 160.10 [2] [b]) for robbing
a bank while holding his hand in his sweatshirt pocket and informng a
teller that he had a gun. Defendant failed to preserve for our review
his contention that the evidence is legally insufficient to establish
that the victimperceived the “display” of a weapon (see People v
Gray, 86 Ny2d 10, 19). In any event, there is no nerit to that
contention. To establish the “dlsplay” el enent of the robbery
statute, “[t]he People nust show that the defendant consciously
di spl ayed sonet hing that could reasonably be perceived as a firearm
with the intent of forcibly taking property, and that the victim
actual ly perceived the display” (People v Lopez, 73 Ny2d 214, 220; see
Peopl e v Baskerville, 60 NYy2d 374, 381). “[T]he display requirenent
has been broadly construed to cover a wi de range of actions which
m ght reasonably create the inpression in the mnd of the victimthat
the robber is armed with a firearni (Lopez, 73 Ny2d at 220-221; see
Baskerville, 60 NY2d at 381-382). Thus, it has been held that a hand
consciously concealed in clothing may satisfy the display requirenent
“if under all the circunstances the defendant’s conduct could
reasonably lead the victimto believe that a gun is being used during
t he robbery” (Lopez, 73 NY2d at 220; see People v Mddleton, 247 AD2d
713, 713, lv denied 92 NY2d 856). Upon our review of the record, we
conclude that the evidence is legally sufficient to establish that the
vi ctim perceived that defendant displayed what appeared to be a
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firearmduring the course of the robbery (see Lopez, 73 Ny2d at
221-222; M ddleton, 247 AD2d at 713-714). Furthernore, although a
finding that defendant did not display a firearm would not have been
unr easonabl e (see generally People v Bl eakl ey, 69 Ny2d 490, 495), we
concl ude that, upon viewing the evidence in light of the el enents of
the crime of robbery in the second degree, it cannot be said that the
jury failed to give the evidence the weight it should be accorded (see
generally People v Dani el son, 9 NY3d 342, 349; Bl eakley, 69 Ny2d at
495) .

We further conclude that the sentence is not unduly harsh or
severe. Contrary to defendant’s contention, “the fact that [Suprene
Court] inposed a nore severe sentence after trial than that offered
during plea negotiations does not denonstrate that defendant was
puni shed for exercising his right to a trial” (People v McCallum 96
AD3d 1638, 1640).

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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Appeal from an order and judgnment (one paper) of the Suprene
Court, Oneida County (Anthony F. Shaheen, J.), entered July 18, 2011
in a personal injury action. The order and judgnent denied the notion
of defendant Matthew Ricci for |eave to amend his answer, granted the
cross notion of plaintiffs for partial sumrary judgnment on liability
agai nst Matthew Ricci and granted the cross notions of defendants Rone
Yout h Hockey Association, Inc., Witestown Youth Hockey Associ ati on,
Inc., Mark Wlbur and Christin Wlbur for summary judgnent on their
cross clains for contribution against Matthew Ricci

It is hereby ORDERED that said appeal fromthe order and judgnent
insofar as it granted the cross notions of defendants Mark W1 bur and
Christin WI bur and defendants Rome Youth Hockey Association, Inc. and
Wi t est own Yout h Hockey Association, Inc. for summary judgnment on
their cross clains for contribution agai nst defendant Matthew Ricci is
unani nously di sm ssed and the order and judgnent is nodified on the
| aw by denying the cross notion of plaintiffs for partial sumrmary
judgnment on the issue of liability with respect to defendant Matthew
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Ricci and as nodified the order and judgnent is affirnmed w thout
costs.

Menorandum Plaintiffs conmmenced this action seeking damages for
injuries sustained by Raynond Pink (plaintiff) when Matthew Ri cc
(defendant) allegedly struck himduring a fight that also invol ved
fell ow spectators at a youth hockey ganme. Defendant thereafter
pl eaded guilty to assault in connection with the fight. On a prior
appeal, we concluded, inter alia, that Suprene Court properly granted
plaintiffs’ nmotion to conpel defendant to respond both to their
di scovery demands, which included requests for copies of all court and
police records fromthe crimnal proceedi ngs agai nst defendant, and to
questioning during his deposition concerning those records (Pink v
Ricci, 74 AD3d 1773, 1774). W also concluded that defendant, through
cross clains he asserted against the remaining defendants, waived his
statutory privilege of confidentiality with respect to those records

(id.).

I n appeal No. 1, defendant appeals from an order and judgnment
t hat deni ed defendant’s notion for |eave to anend his answer to assert
an affirmati ve defense based on the enmergency doctrine, and granted
plaintiffs’ cross notion for partial summary judgnent on liability
agai nst defendant. The order and judgnent also granted the cross
noti ons of defendants Mark W1l bur and Christin Wl bur (collectively,
W burs), and defendants Ronme Youth Hockey Association, Inc. and
Whi t est own Yout h Hockey Association, Inc. (collectively, hockey
associ ations) for summary judgnent on their respective cross clains
agai nst defendant for contribution. |In appeal No. 2, defendant
appeal s froman order that, upon reargunent, adhered to the prior
rulings granting the cross notions of the WIlburs and the hockey
associ ati ons.

We note at the outset that we dism ss the appeal fromthe order
and judgnent in appeal No. 1 insofar as it granted the respective
cross notions of the WIburs and the hockey associations for sumrary
judgnment (see Loafin’ Tree Rest. v Pardi [appeal No. 1], 162 AD2d 985,
985; see also Giffith Gl Co., Inc. v National Union Fire Ins. Co. of
Pittsburgh, Pa., 15 AD3d 982, 983). Turning to the merits of
plaintiffs’ cross notion for partial summary judgnent in appeal No. 1
and the cross notions of the WIlburs and the hockey associ ations for
sumary judgnent, upon reargunent, in appeal No. 2, we reject
defendant’s contention that the court erred in failing to deny the
cross notions as premature. “ ‘[T]he fact that discovery has not been
conpl eted does not provide a basis to defeat [the cross] notion[s]

i nasmuch as [defendant] failed to establish that facts essential to
justify opposition [to the cross notions] may exist but cannot then be
stated” ” (Newman v Regent Contr. Corp., 31 AD3d 1133, 1134-1135; see
CPLR 3212 [f]).

We further conclude in appeal No. 1, however, that the court
erred in granting plaintiffs’ cross notion for summary judgment on
liability. W therefore nodify the order and judgnent in that appeal
accordingly. “A crimnal conviction may be given coll ateral estoppel
effect in a subsequent civil litigation if there is an identity of
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issues and a full and fair opportunity to litigate in the first
action” (Hooks v M ddl ebrooks, 99 AD2d 663, 663). “A yout hful

of fender adjudication is not a judgnment of conviction for a crinme or
any other offense” (CPL 720.35 [1]) but, because defendant
affirmatively placed his conduct at issue by his cross clains agai nst
t he remai ni ng defendants (Pink, 74 AD3d at 1774), his youthful

of f ender adjudi cation nmay be used for coll ateral estoppel purposes
(see Green v Montgonery, 95 Ny2d 693, 701; cf. Royal 3 obe Ins. Co. v
Mottola, 89 AD2d 907, 907-908). Here, plaintiffs established the
requisite “ ‘identity of issue,” ” and defendant had a full and fair
opportunity to litigate the issue of his conduct in the underlying
crimnal matter (see Captain v Hamlton, 178 AD2d 938, 939).
Nevert hel ess, we further conclude that the court erred in granting
plaintiffs’ cross notion for partial summary judgnent on liability,
i.e., negligence and proxi mate cause (see Stevens v Zukowski, 55 AD3d
1400, 1401), because plaintiffs failed to establish that defendant’s
conduct was the sole proximte cause of plaintiff’s injuries (see
Strychal ski v Dailey, 65 AD3d 546, 547; cf. Kraner v Giffin, 156 AD2d
973, 973-974).

We al so conclude in appeal No. 2 that the court, upon reargunent,
erred in adhering to its prior decision granting the cross notions of
the Wl burs and the hockey associations for summary judgnent on their
cross cl ai ns agai nst defendant for contribution. “The right to
contribution exists anobng persons who are subject to liability for the
same injury” (Vincent C. Al exander, Practice Commentaries, MKinneys
Cons Laws of NY, Book 7B, CPLR C1401:2, at 504), and reflects a “right
of apportionnent anong tortfeasors based on their actual degrees of
fault as determ ned by the fact-finder” (CPLR Cl1401:1, at 502;
see CPLR 1401, 1402). Here, there has been no apportionnent of fault
and, in view of the triable issues of fact as to the fault of the
various parties, we conclude that the court should have denied the
cross notions for summary judgnent on the contribution cross clains
agai nst defendant (see generally Walter v United Parcel Serv., Inc.,
56 AD3d 1187, 1188; Anderson v Jefferson-Utica Goup, Inc., 26 AD3d
760, 761; Young v Buffalo Col or Corp., 255 AD2d 920, 921). W
speci fy, however, that our denial of the cross notions seeking sumrary
j udgnment on the cross clains for contribution is without prejudice to
renewal at an appropriate tine.

Finally, contrary to defendant’s contention in appeal No. 1, we
conclude that the court properly denied his notion seeking | eave to
assert an affirmative defense based on the energency doctri ne.

“ ‘“Generally, leave to amend a pl eading should be freely granted in

t he absence of prejudice to the nonnoving party where the anendnent is
not patently lacking in merit . . . , and the decision whether to
grant |leave to anend a conplaint is commtted to the sound discretion
of the court’ ” (Carro v Lyons Falls Pulp & Paper, Inc., 56 AD3d 1276,
1277; see CPLR 3025 [b]; Edenwald Contr. Co. v Gty of New York, 60
NY2d 957, 959). Here, the proposed anendnment is lacking in nerit (see
generally Manufacturers & Traders Trust Co. v Reliance Ins. Co., 8
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AD3d 1000, 1001; Christiano v Chiarenza, 1 AD3d 1039, 1040).

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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Appeal from an order of the Suprene Court, Oneida County (Anthony
F. Shaheen, J.), entered Novenber 21, 2011 in a personal injury
action. The order, upon reargunment, reaffirmed a prior order granting
the cross notions of defendants Rone Youth Hockey Association, Inc.,
Wi t est own Yout h Hockey Association, Inc., Mark Wl bur and Christin
W bur for summary judgnment on their cross clains for contribution
agai nst def endant Matthew Ri cci

It is hereby ORDERED t hat the order so appealed fromis
unani mously reversed on the | aw wi thout costs and the cross notions of
defendants Mark W/l bur and Christin WIbur and defendants Rone Youth
Hockey Association, Inc. and Whitestown Youth Hockey Association, Inc.
for summary judgnment on their cross clains for contribution against
def endant Matthew Ricci are denied

Sanme Menorandumas in Pink v Ricci ([appeal No. 1] _ AD3d
[ Nov. 9, 2012]).

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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R M CHAEL TANTILLO, DI STRICT ATTORNEY, CANANDAI GUA (BRI AN D. DENNI S
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Ontario County Court (WIIliamF.
Kocher, J.), rendered February 3, 2010. The judgnment convicted
def endant, upon his plea of guilty, of attenpted burglary in the first
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals from a judgnent convicting him
upon his plea of guilty, of attenpted burglary in the first degree
(Penal Law 88 110.00, 140.30 [3]). Defendant’s contention that he was
deni ed effective assistance of counsel does not survive the guilty
pl ea where, as here, “ ‘there is no showi ng that the plea bargaining
process was infected by any allegedly ineffective assistance or that
def endant entered the plea because of his attorney[’s] allegedly poor
performance’ ” (People v Jackson, - AD3d __, _ [Cct. 5, 2012],
qguoting People v Burke, 256 AD2d 1244, 1244, |v denied 93 Ny2d 851).
We reject defendant’s further contention that the sentence is unduly
harsh and severe.

Ent er ed: Novenber 9, 2012 Frances E. Caf ar el
Cerk of the Court
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TI MOTHY TURNER, DEFENDANT- APPELLANT.

DAVI SON LAW OFFI CE PLLC, CANANDAI GUA (MARY P. DAVI SON OF COUNSEL), FOR
DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( MATTHEW DUNHAM OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (Richard A
Keenan, J.), rendered July 6, 2006. The judgnment convicted defendant,
upon a jury verdict, of crimnal possession of a controlled substance
in the third degree, crimnal sale of a controlled substance in the
third degree and operating a notor vehicle without a |icense.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of, inter alia, crimnal possession of a
controll ed substance in the third degree (Penal Law 8§ 220.16 [1]).
View ng the evidence in light of the elenents of the crinmes as charged
to the jury (see People v Danielson, 9 NY3d 342, 349), we reject
defendant’s contention that the verdict is against the weight of the
evi dence (see People v Bl eakley, 69 NY2d 490, 495). *“[R]esolution of
issues of credibility, as well as the weight to be accorded to the
evi dence presented, are prinmarily questions to be determ ned by the
jury” (People v Hernandez, 288 AD2d 489, 490, |v denied 97 NY2d 729;
see People v Sorrentino, 12 AD3d 1197, 1197-1198, |v denied 4 Ny3d
748; People v Hernandez, 288 AD2d 489, 490, |v denied 97 Ny2d 729).

Ent er ed: Novenber 9, 2012 Frances E. Caf ar el
Cerk of the Court
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Appeal froma judgnent of the Monroe County Court (Richard A
Keenan, J.), rendered Decenber 23, 2008. The judgnent convicted
def endant, upon his plea of guilty, of assault in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmorandum  On appeal froma judgnent convicting himupon his
plea of guilty of assault in the second degree (Penal Law 8 120.05
[1]), defendant contends that his waiver of the right to appeal is not
valid and chal l enges the severity of the sentence. Although we agree
wi th defendant that the waiver of the right to appeal is invalid
because the perfunctory inquiry made by County Court was “insufficient
to establish that the court ‘engage[d] the defendant in an adequate
colloquy to ensure that the waiver of the right to appeal was a
knowi ng and voluntary choice’ " (People v Brown, 296 AD2d 860, 860, Iv
deni ed 98 Ny2d 767; see People v Hamlton, 49 AD3d 1163, 1164), we
nevert hel ess conclude that the sentence is not unduly harsh or severe.

Ent er ed: Novenber 9, 2012 Frances E. Caf ar el
Cerk of the Court
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TAVARA L. BUTLER, ALSO KNOWN AS TAMARA LYNN
BUTLER, DEFENDANT- APPELLANT.

BRI DGET L. FI ELD, ROCHESTER, FOR DEFENDANT- APPELLANT.

LAWRENCE FRI EDMAN, DI STRI CT ATTORNEY, BATAVIA (WLLIAM G ZI CKL OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Genesee County Court (Robert C.
Noonan, J.), rendered Septenber 15, 2011. The judgnent convicted
def endant, upon her plea of guilty, of driving while intoxicated, a
m sdeneanor, and aggravated unlicensed operation of a notor vehicle in
the first degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirnmed.

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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JOHN A, HERBOWY, ROVE, FOR DEFENDANT- APPELLANT.
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Appeal from a judgment of the Herkinmer County Court (Patrick L
Kirk, J.), rendered June 14, 2007. The judgnent convicted defendant,
upon a jury verdict, of rape in the first degree, assault in the third
degree and unlawful inprisonnent in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of rape in the first degree (Penal Law § 130. 35
[1]), assault in the third degree (8 120.00 [1]), and unl awful
i nprisonnment in the second degree (8 135.05). W reject the
contention of defendant that County Court erred in keeping him
shackl ed during trial. The court ordered defendant to wear shackl es
at trial after conducting a hearing on the issue and nmaki ng “findings
on the record” concerning the necessity for such restraints (People v
Buchanan, 13 NY3d 1, 4). W conclude that the court’s articul ated
concern with the level of security in the courtroomand courtroom
decorum based on defendant’s prior conduct, justified the court’s
deci sion to keep defendant shackled during trial (see People v Rouse,
79 NY2d 934, 935). The court mnimzed the possibility of prejudice
by instructing the jury, during its prelimnary instructions, to
di sregard the restraints (see id.).

Upon our review of the record, we further conclude that the
evidence is legally sufficient to support the conviction (see
general ly People v Bl eakley, 69 Ny2d 490, 495). Moreover, although a
finding that defendant did not commt the crinmes of which he was
convi cted woul d not have been unreasonable (see generally id.), we
concl ude that, upon viewing the evidence in light of the el enents of
the crimes as charged to the jury, it cannot be said that the jury
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failed to give the evidence the weight it should be accorded (see
generally People v Dani el son, 9 NY3d 342, 349). W further concl ude
that the sentence is not unduly harsh or severe. Finally, we have
consi dered the contentions raised by defendant in his pro se

suppl emental brief and conclude that none warrants nodification or
reversal of the judgnent.

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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Appeal froma judgnent of the Livingston County Court (Dennis S.
Cohen, J.), rendered Novenber 6, 2008. The judgnent convicted
def endant, upon his plea of guilty, of grand larceny in the fourth
degree, attenpted grand larceny in the fourth degree and endangering
the welfare of a child.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of grand larceny in the fourth degree (Penal
Law § 155.30 [1]), attenpted grand larceny in the fourth degree (88
110. 00, 155.30 [1]) and endangering the welfare of a child (8 260.10
[1]). Contrary to defendant’s contention, the record establishes that
he know ngly, voluntarily and intelligently waived the right to appeal
(see generally People v Lopez, 6 Ny3d 248, 256). That valid waiver
enconpasses his further contention that County Court erred in refusing
to suppress his statenent to the police (see People v Kenp, 94 Ny2d
831, 833). W note, however, that the certificate of conviction
incorrectly reflects that defendant was sentenced under the second
count of the indictnment to a termof incarceration of two years for
attenpted grand larceny in the fourth degree. The certificate of
conviction nust therefore be anended to reflect that he was sentenced
to a definite termof incarceration of one year under that count (see
Peopl e v Saxton, 32 AD3d 1286, 1286-1287).

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Suprene Court, Onondaga County
(Deborah H. Karalunas, J.), entered April 27, 2011. The order granted
the notion of defendants for summary judgnent dism ssing the
conpl ai nt.

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum In this personal injury action, plaintiff appeals
froman order granting the notion of defendants for |eave to anmend the
answer to assert the affirmative defenses of res judicata and
col |l ateral estoppel and for summary judgnent dism ssing the conpl aint
based on those doctrines. W reject plaintiff’s contention that those
doctrines do not apply to the facts before us. W note at the outset
that the doctrines of res judicata and collateral estoppel “are
applicable to give conclusive effect to the quasi-judicial
determ nations of adm nistrative agencies” (Ryan v New York Tel. Co.
62 NY2d 494, 499; see Yoonessi v State of New York, 289 AD2d 998,

1000, Iv denied 98 Ny2d 609, cert denied 537 US 1047). Furthernore,
contrary to plaintiff’s contention, defendants “ ‘denonstrate[d] the

identicality and decisiveness of the issue’ ” decided in the prior
adm ni strative proceeding, and plaintiff failed to establish “ ‘the
absence of a full and fair opportunity to litigate the issue in [the]
prior . . . proceeding’ ” (Parker v Blauvelt Volunteer Fire Co., 93

NY2d 343, 349, quoting Ryan, 62 NY2d at 501).

Contrary to plaintiff’s further contention, Suprene Court did not
abuse or inprovidently exercise its discretion in granting that part
of defendants’ notion for |eave to anend the answer. “Leave to anend
the pleadings ‘shall be freely given' absent prejudice or surprise
resulting directly fromthe delay” (MCaskey, Davies & Assoc. v New
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York City Health & Hosps. Corp., 59 Ny2d 755, 757, quoting CPLR 3025
[b]; see Bryndle v Safety-Kleen Sys., Inc., 66 AD3d 1396, 1396) and,
here, plaintiff failed to establish either prejudice or surprise
resulting fromthe del ay.

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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CA 12-00689
PRESENT: SCUDDER, P.J., FAHEY, CARNI, VALENTINO, AND MARTOCHE, JJ.

CHRI STI NE L. PALERMO, PLAI NTI FF- RESPONDENT,
\% ORDER

JOSEPH A, PALERMO, DEFENDANT- APPELLANT.

MAUREEN A. PI NEAU, ROCHESTER, FOR DEFENDANT- APPELLANT.

HURW TZ LAW P.C., ROCHESTER (JAYME HURW TZ CF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Monroe County (Richard
A. Dollinger, A J.), entered Novenber 15, 2011. The order, inter
alia, denied the notion of defendant to dism ss the conpl aint.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs for reasons stated in the decision
at Suprene Court.

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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CA 12-00653
PRESENT: SCUDDER, P.J., FAHEY, CARNI, VALENTINO, AND MARTOCHE, JJ.

KENNETH L. CRACAS,
PLAI NT1 FF- RESPONDENT- APPELLANT,

\% ORDER

KERRI A. CRACAS,
DEFENDANT- APPELLANT- RESPONDENT.

LI SA BETH OLDER, NEW YORK CI TY, FOR DEFENDANT- APPELLANT- RESPONDENT.

ROSS & GOULD- ROSS, ROCHESTER (DAVID G ROSS OF COUNSEL), FOR
PLAI NT1 FF- RESPONDENT- APPELLANT.

STEPHEN R. WARNER, ATTORNEY FOR THE CHI LDREN, SODUS, FOR RYAN C. AND
DYLAN C.

Appeal and cross appeal froman order of the Suprene Court,
Monroe County (Richard A Dollinger, A J.), entered Novenber 23, 2011.
The order, inter alia, granted plaintiff sole |legal custody of the
parties’ children.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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PRESENT: SCUDDER, P.J., FAHEY, CARNI, VALENTINO, AND MARTOCHE, JJ.

DANI EL P. SZCZUKOWSKI, PLAI NTI FF- RESPONDENT,
\% MVEMORANDUM AND ORDER

PROGRESSI VE NORTHEASTERN | NSURANCE COVPANY,
DEFENDANT- APPELLANT.

HURW TZ & FINE, P.C., BUFFALO (DAN D. KOHANE OF COUNSEL), FOR
DEFENDANT- APPELLANT.

SAKONBKI & MARKELLO, LLP, ELMA (JOSEPH A. SAKOWSBKI OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from a judgment (denom nated order and judgnent) of the
Suprene Court, Chautauqua County (Janes H. Dillon, J.), entered
Decenber 13, 2011 in a declaratory judgnment action. The judgnent,
inter alia, declared that defendant is obligated to provi de coverage
to its insured in the underlying action.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously reversed on the | aw wi thout costs and judgnent is granted
in favor of defendant as foll ows:

It is ADJUDGED AND DECLARED t hat defendant is not
obligated to provide coverage to its insured in the
under | yi ng acti on.

Menorandum  Def endant appeals froma judgnent declaring that it
is obligated to provide insurance coverage to its insured in the
under |l yi ng personal injury action. Plaintiff was involved in a one-
vehi cl e accident on April 22, 2005 when he tried to avoid colliding
with a vehicle driven by defendant’s insured. It is undisputed that
defendant’ s insured did not provide notice of the accident to
def endant and that defendant received notice of the accident fromits
agent when the insured provided the agent with the sumobns and
conplaint in the underlying action, which was comenced on Decenber 6,
2005. Suprene Court erred, followng a nonjury trial, ininplicitly
determning that the insured was justified in failing to provide
def endant with notice because she reasonably believed that she was not
liable (cf. Argentina v Otsego Mut. Fire Ins. Co., 86 NY2d 748, 751).
The insured or the party otherw se seeking to inpose the obligation to
provi de coverage “bears the burden of establishing the reasonabl eness
of the proffered excuse” (Great Canal Realty Corp. v Seneca Ins. Co.
Inc., 5 NY3d 742, 744) and, here, neither the insured nor plaintiff
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all eged that the insured’s failure to report the accident to defendant
was reasonable. In any event, we note that the insured was issued a
citation for failure to yield the right of way and she was aware that
plaintiff had sustained serious injuries. W therefore concl ude that
the insured was not justified in believing that there would not be a
| awsuit, and thus the delay in notifying defendant was not reasonable.

It is also undisputed that plaintiff did not exercise his
“i ndependent right” to notify defendant of the accident (Potter v
North Country Ins. Co., 8 AD3d 1002, 1004). “[T]he injured party has
t he burden of proving that he, she, or counsel, acted diligently in
attenpting to ascertain the identity of the insurer, and thereafter
expeditiously notified the insurer” (Spentrev Realty Corp. v United
Natl. Specialty Ins. Co., 90 AD3d 636, 637). Here, although plaintiff
pronmptly sought | egal counsel, he admtted that he did not attenpt to
ascertain the identity of the insurer and that he did not notify
def endant of the accident.

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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CA 11-02246
PRESENT: SCUDDER, P.J., FAHEY, CARNI, VALENTINO, AND MARTOCHE, JJ.

IN THE MATTER OF RI CHARD ROBLES,
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

ANDREA W EVANS, CHAI RNMOVAN, NEW YORK STATE
DI VI SI ON OF PAROLE, RESPONDENT- RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW ( ADAM W KOCH OF
COUNSEL), FOR PETI TI ONER- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (ALLYSON B. LEVINE OF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from a judgnment of the Suprene Court, Won ng County (Mark
H Dadd, A . J.), entered June 23, 2011 in a proceeding pursuant to CPLR
article 78. The judgnent dism ssed the petition.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs.

Menorandum  Petitioner appeals froma judgnment dismssing his
petition seeking to annul the Parole Board' s determ nation denying him
parol e release. “This appeal nust be dism ssed as nobot because the
determ nation expired during the pendency of this appeal, and the
Parol e Board deni ed petitioner’s subsequent request for parole
rel ease” (Matter of Patterson v Berbary, 1 AD3d 943, 943, appeal
di sm ssed and |v denied 2 NY3d 731; see Matter of Ansari v Travis, 9
AD3d 901, 901, Iv denied 3 NY3d 610).

Ent er ed: Novenber 9, 2012 Frances E. Caf ar el
Cerk of the Court
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CA 12-00915
PRESENT: SCUDDER, P.J., FAHEY, CARNI, VALENTINO, AND MARTOCHE, JJ.

STI LLWATER HYDRO PARTNERS, LP
PLAI NTI FF- APPELLANT,

\% MEMORANDUM AND ORDER

STI LLWATER HYDRO ASSOCI ATES, LLC,
DEFENDANT - RESPONDENT.

MELVIN & MELVI N, PLLC, SYRACUSE ( ELI ZABETH A. GENUNG CF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

JOSHUA A. SABO, TROY, FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Cayuga County (Mark H
Fandrich, A J.), entered August 15, 2011 in a declaratory judgnment
action. The order, insofar as appealed from denied plaintiff’'s
nmotion for summary judgnent.

It is hereby ORDERED t hat the order insofar as appealed fromis
unani mously reversed on the | aw wi thout costs, the notion is granted,
and judgnent is granted in favor of plaintiff as foll ows:

It is ADJUDGED AND DECLARED t hat defendant is not
entitled to the use of the escrow funds to pay for the cost
of replacing the trash rack cl eaner.

Menorandum Plaintiff appeals froman order denying its notion
seeking sunmary judgnent in this declaratory judgnment action. W
agree with plaintiff that Supreme Court erred in denying the notion.
The parties entered into an asset purchase agreenent (APA) for
def endant’ s purchase of a hydroelectric plant fromplaintiff. The APA
i ncl uded an escrow agreenent as security for the performance of the
APA. At issue is whether defendant is entitled to the use of the
escrow funds of $75,000 to pay for the cost of replacing the trash
rack cl eaner, which became inoperable within six nonths after the
closing. It is axiomatic that “a witten agreenent that is conplete,
cl ear and unanbi guous on its face nust be enforced according to the
plain meaning of its ternms” (Geenfield v Philles Records, 98 Ny2d
562, 569; see WWW Assoc. v Gancontieri, 77 Ny2d 157, 162). Here,
al though the parties correctly agree that the APA is unanbi guous, they
di sagree with respect to the “plain neaning of its terns” (G eenfield,
98 NY2d at 569). Paragraph 3.2 states in relevant part: “Suitability
of Assets: Disclainer. Subject to matters set forth in Schedule 3.2,
the Purchased Assets . . . are suitable for the purposes for which




- 2- 1213

CA 12-00915
t hey have been operated . . . and to Seller’s Know edge are not
currently in need of replacenment or material repair” (italicized
enphasi s added). Schedule 3.2 states in relevant part: “Trash rack
cl eaner is also wearing out and nmay need replacenent.” W concl ude

that, by its ternms, the APA excludes fromthe warranty of suitability
the matters set forth in schedule 3.2, including the trash rack
cl eaner at issue.

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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KAH 11- 02050
PRESENT: CENTRA, J.P., PERADOTTO, SCONI ERS, VALENTINO, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK EX REL.
JAMAR G LMORE, PETI Tl ONER- APPELLANT,

\% ORDER

HARCLD D. GRAHAM SUPERI NTENDENT, AUBURN
CORRECTI ONAL FACI LI TY, RESPONDENT- RESPONDENT.

TI MOTHY J. BRENNAN, AUBURN, FOR PETI TI ONER- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY ( MARLENE O. TUCZI NSKI OF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from a judgnment (denoni nated order) of the Suprene Court,
Cayuga County (Thonas G Leone, A J.), entered June 29, 2011 in a habeas
corpus proceeding. The judgnment denied and dism ssed the petition.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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KA 11-02319
PRESENT: CENTRA, J.P., PERADOTTO, SCONI ERS, VALENTINO, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

CORDDEREAL M TOWPKI NS, DEFENDANT- APPELLANT.

ADAM H. VAN BUSKI RK, AURORA, FOR DEFENDANT- APPELLANT.

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN ( CHRI STOPHER T. VALDI NA OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Cayuga County Court (Thomas G Leone,
J.), rendered June 9, 2011. The judgnent revoked defendant’s sentence
of probation and i nposed a sentence of inprisonnent.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirned.

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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CA 12-00916
PRESENT: CENTRA, J.P., PERADOTTO, SCONI ERS, VALENTINO, AND MARTOCHE, JJ.

KIMM COCO, | ND VIDUALLY AND AS EXECUTRI X CF
THE ESTATE OF JOSEPH COCO, DECEASED,
PLAI NTI FF- APPELLANT,

\% ORDER

TOM OF | RONDEQUOI T, TOWN OF | RONDEQUA T
H STORI C PRESERVATI ON COMM SSI ON, PATRI CI A
WAYNE, DEFENDANTS- RESPONDENTS,

ET AL., DEFENDANTS.

KNAUF SHAW LLP, ROCHESTER (AMY K. KENDALL OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

HARTER SECREST & EMERY LLP, ROCHESTER (JULI A GREEN SEWRUK OF COUNSEL),
FOR DEFENDANTS- RESPONDENTS.

Appeal from an order and judgnment (one paper) of the Suprenme Court,
Monroe County (Evelyn Frazee, J.), entered July 22, 2011. The order and
j udgnment granted the notion of defendants Town of Irondequoit, Town of
| rondequoit Hi storic Preservation Comm ssion and Patricia Wayne to
di sm ss the conplaint and dism ssed the conpl ai nt agai nst those
def endant s.

It is hereby ORDERED that the order and judgnent so appeal ed from
is unani nmously affirnmed without costs for reasons stated in the decision
at Suprene Court.

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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CA 11-02582
PRESENT: CENTRA, J.P., PERADOTTO, SCONI ERS, VALENTINO, AND MARTOCHE, JJ.

JOHN D. JUSTI CE, CLAI MANT- APPELLANT,
\% ORDER

STATE OF NEW YORK, DEFENDANT- RESPONDENT.
(CLAIM NO. 116230.)

JOHN D. JUSTI CE, CLAI MANT- APPELLANT PRO SE.

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (PAUL GRCENWEGEN OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Court of C ains (Renee Forgensi
M narek, J.), entered Novenber 17, 2011. The order denied claimant’s
notions to conpel disclosure and granted defendant’s notion for a
protective order.

It is hereby ORDERED t hat the order so appealed fromis unani nously
affirmed wi t hout costs.

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1236

KA 11-01631
PRESENT: SCUDDER, P.J., SM TH, CENTRA, LINDLEY, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JACOB STUMP, DEFENDANT- APPELLANT.

BRI DGET L. FI ELD, ROCHESTER, FOR DEFENDANT- APPELLANT.

LAVWRENCE FRI EDMAN, DI STRICT ATTORNEY, BATAVIA (WLLIAM G ZI CKL OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Genesee County Court (Robert C
Noonan, J.), rendered July 28, 2011. The judgnent convicted
def endant, upon his plea of guilty, of rape in the first degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously nodified on the | aw by vacating the DNA databank fee and
sex offender registration fee and as nodified the judgnent is
af firnmed.

Menorandum  On appeal froma judgnent convicting himas a
juvenil e of fender upon his guilty plea of rape in the first degree
(Penal Law 8 130.35 [1]), defendant contends that his bargai ned-for
sentence of inprisonnment of 3 to 9 years is unduly harsh and severe
and that County Court erred in directing himto pay a DNA dat abank fee
and a sex offender registration fee. Based on our review of the
record, we conclude that there is no basis upon which to nodify the
sentence of inprisonment in the interest of justice (see CPL 470.15
[2] [c]), but we agree with defendant that the sentence should be
vacated insofar as it directed himto pay those fees.

“Penal Law § 60.00 (2) provides that the ‘sole provision of
article 60 ‘that shall apply in the case of an offense commtted by a
juvenile offender is section 60.10 . . . and no other provisions of
this article shall be deenmed or construed to apply in any such case.
Where statutory | anguage is clear and unanbi guous, a court is
constrained to give effect to the plain neaning of the words used”’
(Peopl e v McFadden, 205 AD2d 560, 560; see People v Hurd, 220 AD2d
454, 454; WIlliam C. Donnino, Practice Conmentary, MKinney' s Cons
Laws of NY, Book 39, Penal Law 8§ 60.10). Section 60.10 (1) provides
that a juvenile offender who is convicted of a crine may be sentenced
to atermof inprisonnent in accordance with section 70.05 or may be
sent enced upon a youthful offender finding in accordance with section
60.02. Here, it is undisputed that there was no youthful offender
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finding. Section 60.10 (2) provides that subdivision 60.10 (1)
appl i es when sentencing a juvenile offender “notw thstanding the
provi sions of any other law that deals with the authorized sentence
for persons who are not juvenile offenders” other than when
considering the use of a juvenile offender conviction as a predicate
of fense. Al though neither Hurd nor MFadden invol ved DNA dat abank or
sex offender registration fees, the reasoning of those cases applies
herein. Section 60.10 (1) does not permt the inposition of any fines
or fees on a juvenile offender and, because section 60.10 is the sole
provi sion that applies to juvenile offenders, the court erred in

i mposi ng the DNA dat abank and sex offender registration fees. W
therefore nodify the judgnment accordingly.

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, CENTRA, LINDLEY, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

REG NALD ABRAMS, DEFENDANT- APPELLANT.

REG NALD ABRAMS, DEFENDANT- APPELLANT PRO SE

W LLI AM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (VICTORIA M WHI TE
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (WIIiamD.
VWal sh, J.), rendered July 6, 2010. The judgnent convicted defendant,
upon his plea of guilty, of crimnal possession of a weapon in the
second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmorandum  On his pro se appeal froma judgnent convicting him
upon his plea of guilty of crimnal possession of a weapon in the
second degree (Penal Law § 265.03 [3]), defendant contends that County
Court erred in denying those parts of his omibus notion seeking
suppression of the weapon and his statenents to the police. Al though
the court’s bench decision denyi ng defendant’s suppression requests is
an order within the nmeaning of CPL 710.70 (2) and thus it is the
proper subject of appellate review (see People v El ner, 19 NY3d 501,
507-509), we reject defendant’s contentions.

We anal yze defendant’s contentions pursuant to the four-tiered
framework for citizen-police encounters set forth in People v De Bour
(40 Ny2d 210, 223; see People v Moore, 6 NY3d 496, 498-499; People v
Hol | man, 79 Ny2d 181, 184-185). |In addition, we “accord great weight
to the determ nation of the hearing court with its particul ar
advant age of having seen and heard the w tnesses” (People v WIIians,
202 AD2d 976, 976, |v denied 83 Ny2d 916). Consequently, where, as
here, the hearing court’s findings are supported by the record, they
will not be disturbed (see People v McLee, 249 AD2d 995, 995, |v
deni ed 92 Ny2d 901).

The evidence at the suppression hearing establishes that two
Syracuse police officers were patrolling an area in which there had
recently been a series of burglaries involving the theft of
el ectroni cs equi pnment. They observed defendant, who appeared to be
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carrying a |l aptop conmputer under his arm The officers stopped their
vehi cl e and began to wal k toward defendant, but had not yet spoken to
him At that point, the officers had engaged in, at nost, a |level one
i ntrusi on by approachi ng defendant in order to seek information based
on sone objective credi ble reason not necessarily indicative of
crimnality (see Holl man, 79 Ny2d at 185; De Bour, 40 NY2d at 223;
Peopl e v Rodriguez, 82 AD3d 1614, 1615, |v denied 17 NY3d 800).

Before the officers took any other action, however, defendant said
“[t]hey’'re just jeans,” and held up the object he was carrying. As he
did so, the officers clearly observed the outline of a handgun in
defendant’s sweatshirt. Furthernore, as they continued to approach
def endant but before they spoke, defendant turned and ran, dropping

t he handgun as he fled. The officers pursued himand took himinto
custody. Consequently, when the officers seized defendant, they had
reasonabl e suspicion to believe that he had commtted a crine (see
Peopl e v Leung, 68 Ny2d 734, 736-737; De Bour, 40 Ny2d at 223; People
v Lowe, 237 AD2d 903, 904, Iv denied 89 Ny2d 1096).

Contrary to defendant’s further contention, the court did not
abuse its discretion in denying his request for a new attorney w thout

conducting a hearing. “The decision to allow a defendant to
substitute counsel is largely within the discretion of the court to
which the application is made . . . [Furthernore, c]Jontrary to

defendant’s inplicit contention, he did not establish that there was a
conpl ete breakdown in comunication with h[is] attorney” (People v
Jackson, 85 AD3d 1697, 1699, |v denied 17 NY3d 817 [internal quotation
marks omtted]; see People v Kobza, 66 AD3d 1387, 1388-1389, |v denied
13 NY3d 939; see generally People v Linares, 2 NY3d 507, 510-511).

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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KA 10- 00694
PRESENT: SCUDDER, P.J., SM TH, CENTRA, LINDLEY, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

YUSUF HASSEM ALSO KNOWN AS YUSUF A. HASSEM
ALSO KNOMWN AS LOQUI'S L. REED, ALSO KNOMW AS LQUI S
REED, ALSO KNOWN AS YUSEF HASSEM ALSO KNOMWN AS
ANTE L. DAVI S, DEFENDANT- APPELLANT.

BRI DGET L. FI ELD, ROCHESTER, FOR DEFENDANT- APPELLANT.

LAWRENCE FRI EDVAN, DI STRI CT ATTORNEY, BATAVIA (WLLIAM G ZICKL OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Genesee County Court (Robert C
Noonan, J.), rendered March 17, 2010. The judgnment convicted
def endant, upon a jury verdict, of grand larceny in the fourth degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  Def endant appeals froma judgnent convicting him
following a jury trial of grand larceny in the fourth degree (Penal
Law 8§ 155.30 [1]). We reject defendant’s contention that the
conviction is not supported by legally sufficient evidence. *“[E]ven
in circunstantial evidence cases, the standard for appellate review of
| egal sufficiency issues is ‘whether any valid |line of reasoning and
perm ssible inferences could |lead a rational person to the concl usion
reached by the [factfinder] on the basis of the evidence at trial,
viewed in the light nost favorable to the People’” ” (People v Hi nes,
97 Ny2d 56, 62, rearg denied 97 NY2d 678), a standard that was net
here. Defendant was found guilty of stealing $2,000 in cash froma
woman whom he had just nmet. The victimtestified that she had the
cash in her | ap when defendant was present in her car and hugged her,
and she realized alnost inmediately after he had |eft the car that it
was gone. Viewing the evidence in light of the elenents of the crine
as charged to the jury (see People v Danielson, 9 NY3d 342, 349), we
rej ect defendant’s further contention that the verdict is against the
wei ght of the evidence (see generally People v Bl eakl ey, 69 Ny2d 490,
495). Even assum ng, arguendo, that a different verdict would not
have been unreasonabl e (see Dani el son, 9 NY3d at 348), we concl ude
that the jury did not fail to give the evidence the weight it should
be accorded (see People v Johnson, 94 AD3d 1563, 1564, |v denied 19
NY3d 962; see generally Bl eakley, 69 Ny2d at 495). Upon our review,
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we “nust give [g]reat deference . . . [to the factfinder’ s]
opportunity to view the w tnesses, hear the testinony and observe
deneanor” (People v Flagg, 59 AD3d 1003, 1004, |v denied 12 Ny3d 853
[internal quotation marks omtted]).

Def endant failed to preserve for our review his contention that
he was denied a fair trial by prosecutorial msconduct on sunmation
(see People v Wight, 85 AD3d 1642, 1643, |v denied 17 NY3d 863) and,
in any event, that contention is without nerit. Contrary to
defendant’s contention, the prosecutor did not inpermssibly shift the
burden of proof to defendant or vouch for a police officer who
testified. “ ‘The prosecutor nade no reference to defendant’s failure
to testify, and the coments he did make were not of such character as
woul d naturally and reasonably be interpreted by the jury as adverse
comment on defendant’s failure to take the stand” ” (People v
Spagnual o, 5 AD3d 995, 997, |Iv denied 2 NY3d 807, quoting People v
Bur ke, 72 Ny2d 833, 836, rearg denied 72 NY2d 953). Moreover, the
prosecutor’s comment that the officer investigated the case “rather
well” was “a fair response to the summation of defense counsel, who
had attacked the credibility [of the officer]” (People v West, 4 AD3d
791, 792).

Finally, the sentence is not unduly harsh or severe in |ight of
defendant’ s extensive crimnal history involving simlar crines.

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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JACKSON SHOL, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU CF BUFFALO, | NC., BUFFALO ( KAREN RUSSO- MCLAUGHLI N
OF COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO (ASHLEY R SMALL OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Erie County Court (Thomas P.
Franczyk, J.), rendered Septenber 1, 2010. The judgnent convicted
def endant, upon a jury verdict, of burglary in the first degree and
crimnal contenpt in the first degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himfollowng a
jury trial of burglary in the first degree (Penal Law § 140.30 [3])
and crimnal contenpt in the first degree (8 215.51 [b] [vi]),
def endant contends that County Court should have granted his notion to
di sm ss the indictnment because the integrity of the grand jury
proceedi ng was inpaired. That contention, however, is “not preserved
for our review because defendant did not nove to dismss the
i ndi ctment pursuant to CPL 210.35 (5)” (People v Wrknman, 277 AD2d
1029, 1031, |v denied 96 NY2d 764; see People v Beyor, 272 AD2d 929,
930, Iv denied 95 Ny2d 832; People v Sheltray, 244 AD2d 854, 854, |v
denied 91 Ny2d 897). 1In any event, defendant’s contention |acks
merit. A grand jury proceeding is defective when it “fails to conform
to the requirenments of article one hundred ninety [concerning grand
jury proceedings] to such degree that the integrity thereof is
i npai red and prejudice to the defendant may result” (CPL 210.35 [5]
[ enphasi s added]; see People v Darby, 75 Ny2d 449, 454). Although a
“def endant need not denonstrate actual prejudice under this statutory
schenme to prevail” (People v Sayavong, 83 Ny2d 702, 709), * ‘dism ssal
of an indictnment under CPL 210.35 (5) nust neet a high test and is
l[imted to instances of prosecutorial msconduct, fraudul ent conduct
or errors which potentially prejudice the ultimte decision reached by
the [g]rand [jJury " (Sheltray, 244 AD2d at 855; see People v Huston,
88 Ny2d 400, 409). Here, there was no “articulable ‘Ilikelihood of’ or

‘potential for’ prejudice” (People v Adessa, 89 NY2d 677, 686).
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The brief reference to a prior incident of donestic violence
bet ween defendant and the conplainant did not inpair the integrity of
the proceedings or result in potential prejudice to defendant “in
[ ight of the overwhel m ng evidence before the grand jury that he
commtted the crinmes charged” (People v Ramrez, 298 AD2d 413, 413, |v
deni ed 99 Ny2d 563; see People v Rivas, 260 AD2d 583, 583-584, |v
deni ed 93 Ny2d 1025; People v McCreary, 186 AD2d 1070, 1071, |v denied
80 Ny2d 1028). Furthernore, we conclude that the prosecutor conducted
an adequate voir dire of the grand juror who indicated that she was
possi bly aware of the prior incident (see e.g. People v Monserrate, 24
Msc 3d 1229[A], 2009 NY Slip Op 51665[ U], *5-6; cf. People v Revette,
48 AD3d 886, 887-888).

Al t hough defendant contends that the People failed to establish
that he used or threatened to use a dangerous instrunent during the
commi ssion of the burglary and thus that the evidence is legally
insufficient to support the burglary conviction, he “nade only a
general notion to dismss and thus failed to preserve his contention
for our review (People v Johnson, 43 AD3d 1422, 1422, |v denied 9
NY3d 1035; see People v Gray, 86 Ny2d 10, 19). 1In any event, the
evidence, viewed in the light nost favorable to the prosecution (see
Peopl e v Contes, 60 Ny2d 620, 621), is legally sufficient with respect
to the use or threatened use of a dangerous instrunent. The evidence
at trial established that, when defendant broke into the conplainant’s
apartnent, he possessed a wooden or netal “baseball cue,” which he
used to “smash[]” through various doors in the residence, including a
wooden bedroom door. Such evidence is legally sufficient to establish
that the object used by defendant was an “instrunent, article or
substance . . . which, under the circunstances in which it [was] used

or threatened to be used, [was] readily capabl e of causing death
or other serious physical injury” (Penal Law 8 10.00 [13]; see People
v Carter, 53 Ny2d 113, 116; Matter of Shakiea B., 53 AD3d 1057, 1059;
People v Giffin, 24 AD3d 972, 973, |v denied 6 NY3d 834; see
generally People v Bl eakl ey, 69 Ny2d 490, 495). “View ng the evidence
in light of the elenents of the crinmes as charged to the jury . . . ,
and affording the appropriate deference to the jury's credibility
determnations . . . , we reject defendant’s [further] contention that
the verdict is against the weight of the evidence” (People v Ml ler
93 AD3d 1305, 1305-1306; see People v Danielson, 9 NY3d 342, 348-349;
Bl eakl ey, 69 NY2d at 495).

Finally, we conclude that the sentence is not unduly harsh or
severe.

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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GECRCE E. JOHNSON, DEFENDANT- APPELLANT.

JOSEPH T. JARZEMBEK, BUFFALO, FOR DEFENDANT- APPELLANT.

LAVWRENCE FRI EDMAN, DI STRICT ATTORNEY, BATAVIA (WLLIAM G ZI CKL OF
COUNSEL), FOR RESPONDENT.

Appeal from a resentence of the Genesee County Court (Robert C.
Noonan, J.), rendered March 15, 2011. Defendant was resentenced upon
his conviction of assault in the first degree and attenpted assault in
the first degree.

It is hereby ORDERED that the resentence so appealed fromis
unani mously affirmed (see People v Lingle, 16 NY3d 621).

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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VI CTOR GASTON, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, | NC., BUFFALO (ALAN WLLI AMS OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO (DAVID A HERATY OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Erie County Court (Thomas P.
Franczyk, J.), rendered May 5, 2010. The judgnent convicted
def endant, upon a jury verdict, of assault in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmor andum  Def endant appeal s froma judgnent convicting him
upon a jury verdict of assault in the second degree (Penal Law §
120.05 [2]). Defendant failed to preserve for our review his
contention that the evidence is legally insufficient because the
testinmony of the victimwas incredible as a matter of |aw (see People
v Hol | oway, 97 AD3d 1099, 1099, Iv denied 19 NY3d 1026; People v
Brown, 67 AD3d 1369, 1369-1370, Iv denied 14 Ny3d 886) and, in any
event, that contention is without nerit. The victims testinony “was
not incredible as a matter of |law inasnuch as it was not inpossible of
belief, i.e., it was not manifestly untrue, physically inpossible,
contrary to experience, or self-contradictory” (People v Harris, 56
AD3d 1267, 1268, |v denied 11 NY3d 925). Viewi ng the evidence in
light of the elenents of the crinme as charged to the jury (see People
v Dani el son, 9 NY3d 342, 349), we reject defendant’s further
contention that the verdict is against the weight of the evidence (see
general ly People v Bl eakl ey, 69 Ny2d 490, 495). “Were, as here,
witness credibility is of paranount inportance to the determ nation of
guilt or innocence, [we] nust give ‘[g]reat deference . . . [to the
factfinder’s] opportunity to view the w tnesses, hear the testinony
and observe deneanor’ ” (People v Harris, 15 AD3d 966, 967, |v denied
4 NY3d 831, quoting Bl eakley, 69 NY2d at 495). Although an acquittal
woul d not have been unreasonabl e given the inconsistencies in the
victims testinony (see People v Kilbury, 83 AD3d 1579, 1580-1581, Iv
deni ed 17 Ny3d 860; People v Hill, 74 AD3d 1782, 1782, |v denied 15
NY3d 805), it cannot be said that the jury failed to give the evidence
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the weight it should be accorded (see generally Bl eakley, 69 NY2d at
495) .

We reject defendant’s contention that County Court erred in
denying his notion to sever the two assault counts. The two counts
bot h charged assault in the second degree, although under different
subdi vi sions, and involved the sanme victim Even assum ng, arguendo,
that those counts were not properly joinable pursuant to CPL 200. 20
(2) (b), we neverthel ess conclude that they were properly joinable
pursuant to CPL 200.20 (2) (c) because they “are defined by the sane
or simlar statutory provision and consequently are the sane or
simlar in law,” and defendant failed to show good cause for severance
(see CPL 200.20 [3]; see generally People v Mahboubi an, 74 Ny2d 174,
183). Indeed, the fact that defendant was acquitted of one count
indicates that the jury was able to consider the proof concerning each
count separately (see People v Davis, 19 AD3d 1007, 1007).

Contrary to defendant’s contention, he was not denied a fair
trial by erroneous evidentiary rulings. The court properly sustained
two objections to irrelevant questions that defense counsel asked the
vi ctimduring cross-exam nation (see generally People v Baker, 294
AD2d 888, 889, |v denied 98 Ny2d 708). Defendant failed to preserve
for our review his further contention that certain comments in the
prosecutor’s opening and cl osing statenents deprived himof a fair
trial (see CPL 470.05 [2]; People v Brown, 94 AD3d 1461, 1462, |v
deni ed 19 NY3d 995), and in any event his contention is without nerit.
“Absent bad faith or undue prejudice, reversal is not required because
the prosecutor fails to prove every statenent or representation nade
during an opening statenent” (People v Evans, 242 AD2d 948, 949, |v
denied 91 Ny2d 834). The majority of the prosecutor’s coments on
sumat i on to which def endant objects on appeal were within the
“ ‘broad bounds of rhetorical conmment perm ssible in closing
argunent’ ” (People v WIllianms, 28 AD3d 1059, 1061, affd 8 NY3d 854,
guoting People v Gall oway, 54 Ny2d 396, 399) and, in any event, they
were “ ‘either a fair response to defense counsel’s summation or fair
comment on the evidence’ ” (People v Geen, 60 AD3d 1320, 1322, Iv
denied 12 Ny3d 915). Those comments that were arguably beyond those
bounds and were not fair response or fair conment were not so
egregious as to deprive defendant of a fair trial (see People v
Fi ggins, 72 AD3d 1599, 1600, Iv denied 15 NY3d 893; People v Rivera,
281 AD2d 927, 928, |v denied 96 Ny2d 906).

We reject the contention of defendant that he was denied
ef fecti ve assi stance of counsel. |Inasnmuch as defendant was not denied
a fair trial by any alleged instances of prosecutorial m sconduct,
defense counsel’s failure to object to those conmments does not
constitute ineffective assistance of counsel (see People v Lyon, 77
AD3d 1338, 1339, |v denied 15 NY3d 954). |In addition, defendant
failed to “denonstrate the absence of strategic or other legitinate
expl anations” for defense counsel’s notion to preclude the People from
i ntroducing certain evidence that defendant now cl ai nrs woul d have
hel ped his defense (People v Garcia, 75 Ny2d 973, 974). Defendant’s
contention that defense counsel was ineffective in failing to inform
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himin a tinmely manner of his right to appear and testify before the
grand jury is based on matters outside the record and thus nust be

rai sed by way of a notion pursuant to CPL 440.10 (see People v Bryant,
1 AD3d 966, 966). We have reviewed the remaining instances of alleged
i neffective assistance of counsel raised by defendant and concl ude

t hat he received neani ngful representation (see generally People v

Bal di, 54 Ny2d 137, 147).

Finally, the sentence is not unduly harsh or severe.

Ent er ed: Novenber 9, 2012 Frances E. Caf ar el
Cerk of the Court
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IN THE MATTER OF JESSI CA LElI GH MARSH,
PETI TI ONER- APPELLANT,

\% ORDER

JASON M CHAEL HARDY, RESPONDENT- RESPONDENT.

PAUL M DEEP, UTICA, FOR PETI TI ONER- APPELLANT.

MULDOON & GETZ, ROCHESTER ( MARGARET MCMULLEN OF COUNSEL), FOR
RESPONDENT- RESPONDENT.

MARK P. MALAK, ATTORNEY FOR THE CHI LD, CLINTQN, FOR EVAN M H.

Appeal from an order of the Famly Court, Oneida County (Brian M
Mga, J.HQO), entered April 8, 2011 in a proceeding pursuant to
Fam |y Court Act article 6. The order, inter alia, awarded primary
physi cal custody of the parties’ child to respondent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs for reasons stated in the decision
at Famly Court.

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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I N THE MATTER OF COW SSI ONER OF CATTARAUGUS
COUNTY DEPARTMENT OF SOCI AL SERVI CES, ON BEHALF
OF KAREN E. JORDAN, PETI TI ONER- RESPONDENT,
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ERIC M JORDAN, RESPONDENT- APPELLANT.

SCHAVON R. MORGAN, MACHI AS, FOR RESPONDENT- APPELLANT.

STEPHEN D. M LLER, OLEAN, FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Famly Court, Cattaraugus County
(M chael L. Nenno, J.), entered July 18, 2011 in a proceedi ng pursuant
to Famly Court Act article 4. The order denied respondent’s witten
objections to an order issued by the Support Magistrate.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner conmenced this proceeding seeking to
recover child support arrears, and respondent father cross-petitioned
for a downward nodification of his support obligation. Contrary to
the father’s contention, Famly Court properly denied his objections
to the Support Magistrate's order that, after a hearing, granted the
petition and denied the cross petition.

Wth respect to the petition, “[t]here is a presunption that a
[ parent] has sufficient neans to support his or her . . . mnor
children . . . , and the evidence that [the parent] failed to pay
support as ordered constitutes ‘prima facie evidence of a willful
violation” ” (Matter of Christine LLM v Wodek K [appeal No. 2], 45
AD3d 1452, 1452; see Famly O Act 88 437, 454 [3] [a]; Matter of
Powers v Powers, 86 NY2d 63, 68-69), “shifting to [the parent] the
burden of going forward” (Powers, 86 Ny2d at 69). To neet that
burden, the father was required to “offer sone conpetent, credible
evidence of his inability to make the required paynents” (id. at 69-
70). \Were, as here, a parent “testifie[s] that he [or she] was
unable to neet [the] support obligation because physical [or nental]
disabilities interfered with his [or her] ability to naintain
enploynment, . . . [the parent nust] offer conpetent nedical evidence
to substantiate that testinony” (Matter of Fogg v Stoll, 26 AD3d 810,
810-811; see Matter of Yanpbnaco v Fey, 91 AD3d 1322, 1323, |v denied
19 NY3d 803). The father failed to offer such evidence, and further
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failed to establish that the disability that allegedly prevented him
fromworking continued to exist at the tinme of the hearing.
Consequently, the court properly confirmed that part of the Support
Magi strate’s order that granted the petition.

The court also properly confirnmed that part of the Support
Magi strate’s order that denied the father’s cross petition. Wen a
party seeking to nodify a support obligation alleges that “ ‘the
change in circunstances is the | oss of enploynent, a party seeking a
downward nodi fication nust make a good-faith effort at seeking
re-enpl oynent commensurate with his or her qualifications and
experience’ ” (Matter of Gay v Gay, 52 AD3d 1287, 1288, |v denied 11
NY3d 706). Additionally, when a party loses a job due to injury or
illness, “ ‘the party has the sanme obligation to find sone other type
of enploynment, unless that party can denonstrate that he or she is
unable to performother work’ ” (id.). Here, the father failed to
establish either that he nade a good faith effort to seek other
enpl oynment or that he is unable to perform other work, and he thus
failed to neet his burden on the cross petition.

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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WLLIAM F. WH TE, | NDI VI DUALLY AND AS EXECUTOR
OF THE ESTATE OF BONNIE L. WHI TE, DECEASED,
PLAI NTI FF- APPELLANT,

\% ORDER

FRANK B. | ACOVANGELO, AS ADM NI STRATOR OF THE
ESTATE OF THAD BOSS, M D., DECEASED, ET AL.,
DEFENDANTS,

AND TARA J. MAHAR, M D., DEFENDANT- RESPONDENT.

DEMPSEY & DEMPSEY, BUFFALO (HELEN K. DEMPSEY OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

WARD GREENBERG HELLER & REI DY LLP, ROCHESTER (DANI EL P. PURCELL OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Steuben County
(Marianne Furfure, A J.), entered June 30, 2011. The order granted
the notion of defendants for summary judgnent dismssing all clains
agai nst defendant Tara J. Mahar, M D.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court
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DANI EL MANCUSO, AS EXECUTOR OF THE ESTATE OF
ROSE M KIJ, DECEASED, PLAI NTI FF- RESPONDENT,
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KALEI DA HEALTH, DO NG BUSI NESS AS M LLARD
FI LLMORE GATES HOSPI TAL, ET AL., DEFENDANTS,
AND TWN CI TY AVMBULANCE CORPCORATI ON
DEFENDANT- APPELLANT.

MACDONALD & HAFNER, ESQS., BUFFALO (PHYLI SS A. HAFNER OF COUNSEL), FOR
DEFENDANT- APPELLANT.

BROAN CHI ARl LLP, LANCASTER (DAVID W OLSON OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (Donna M
Siwek, J.), entered July 13, 2011. The order, insofar as appeal ed
from denied that part of the notion of defendant Twin Gty Anbul ance
Cor poration seeking dismssal of plaintiff’s seventh cause of action.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff comrenced this action agai nst numerous
defendants alleging, inter alia, that their negligence caused the
wrongful death of Rose M Kij (decedent). 1In addition, plaintiff
alleged in the seventh cause of action that Twn Cty Anbul ance
Cor poration (defendant) “was negligent in the nmedical transportation
services that it provided to [decedent].” Defendant noved pursuant to
CPLR 3211 and 3212 for an order dism ssing the anmended conpl ai nt
against it based upon the statute of limtations and plaintiff’s
failure to attach a certificate of nerit to the amended conpl ai nt
(see CPLR 3012-a). Suprene Court granted that part of the notion
seeking dismssal of the claimfor wongful death agai nst defendant in
the fourth cause of action, but it denied that part of the notion
seeking dism ssal of the seventh cause of action, concluding that such
cause of action sounded in ordinary negligence. W now affirm

Plaintiff’s sole basis for liability against defendant in the
seventh cause of action is that defendant failed to deliver to the
hospital a nedication list that was prepared by a nenber of decedent’s
famly and given to defendant’s enpl oyees by that famly nenber.

While we agree with defendant that a mstake in taking a patient’s
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medi cal history is a claimthat sounds in nmedical mal practice (see
generally Bleiler v Bodnar, 65 NY2d 65, 72), the claimhere concerns
the “failure to communicate significant nmedical findings to a .
treating physician,” and that claimsounds in ordinary negligence
(Mosezhni k v Berenstein, 33 AD3d 895, 898; see d asheen v Long Is.

D agnosti c | magi ng, 306 AD2d 515, 515, Iv denied 3 NY3d 612; Yaniv v
Taub, 256 AD2d 273, 274). Because the seventh cause of action sounds
in ordinary negligence, it is governed by the three-year statute of
[imtations found in CPLR 214 and is thus tinmely. Furthernore, “[i]n
ordi nary negligence, a nedical affidavit setting out merit is
unnecessary” (Matter of Caracci v State of New York, 178 AD2d 876,
877, see generally CPLR 3012-a).

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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IN THE MATTER OF ONTARI O SQUARE REALTY CORP.,
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

ASSESSOR OF THE TOAN OF FARM NGTQN, DONNA
LAPLANT, RESPONDENT- RESPONDENT.

PANZARELLA & CO A, P.C., ROCHESTER (CHAD M HUMVEL OF COUNSEL), FOR
PETI TI ONER- APPELLANT.

BOYLAN CODE LLP, ROCHESTER (SHEI LA M CHALI FOUX OF COUNSEL), FOR
RESPONDENT- RESPONDENT.

Appeal from an order of the Suprenme Court, Ontario County
(Kenneth R Fisher, J.), entered January 26, 2011 in a proceedi ng
pursuant to RPTL article 7. The order granted the notion of
respondent to dismiss the petition.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner conmenced this RPTL article 7 proceeding
seeking review of the real property tax assessnment of its property.
Suprene Court properly granted respondent’s notion to dism ss the
petition on the ground that petitioner failed to serve the notice of
petition and petition within the applicable time period provided in
CPLR 306-b. In opposing the notion, petitioner’s attorney submtted
an affirmati on seeking an extension of tinme for service in the
interest of justice. Contrary to petitioner’s contention, it “was
required to serve a notice of cross notion in order to obtain the
affirmative relief of an extension of tinme to serve the [petition with
a notice of petition or an order to show cause] upon [respondent]
pursuant to CPLR 306-b” (Lee v Colley G oup McMntebello, LLC, 90 AD3d
1000, 1000-1001; see DeLorenzo v Gabbino Pizza Corp., 83 AD3d 992,
993). In any event, the court properly considered all of the rel evant
factors in determ ning whether to extend the tine for service in the
interest of justice (see CPLR 306-b; Leader v Maroney, Ponzini &
Spencer, 97 Ny2d 95, 105-106; Brown v WIlson Farnms, Inc., 52 AD3d
1324, 1324-1325), and the court properly denied petitioner’s request
for that relief (see Eggleston v AC. & S., Inc., 17 AD3d 1167, 1167-
1168) .

Entered: Novenber 9, 2012 Frances E. Cafarel
Clerk of the Court
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IN THE MATTER OF NI AGARA FRONTI ER TRANSI T
METRO SYSTEM | NC., PETI Tl ONER- APPELLANT,

\% MEMORANDUM AND ORDER

AVALGAVATED TRANSI T LOCAL UNI ON 1342 AND
VI NCENT G CREHAN, RESPONDENTS- RESPONDENTS.

DAVID J. STATE, BUFFALO (WAYNE R. GRADL OF COUNSEL), FOR
PETI TI ONER- APPELLANT.

REDEN & O DONNELL, LLP, BUFFALO (TERRY M SUCGRUE OF COUNSEL), FOR
RESPONDENTS- RESPONDENTS.

Appeal from a judgnment and order (one paper) of the Suprene
Court, Erie County (Deborah A Chines, J.), entered January 6, 2012 in
a proceeding pursuant to CPLR article 75. The judgnent and order
denied the petition to stay arbitration.

It is hereby ORDERED that the judgnment and order so appeal ed from
is unani nously affirmed w thout costs.

Menorandum  Petitioner and Amal gamated Transit Local Union 1342
(respondent) are parties to a series of successive collective
bar gai ni ng agreenents governing the terns and conditions of enpl oynent
of bargaining unit enployees. Here, one of those enpl oyees began
enpl oynment with petitioner as a bus operator in 2004, and in 2010 was
involved in an accident follow ng which she submtted a workers’
conpensation benefits claim |In the course of processing the claim
petitioner |earned that, in Septenber 2000, the enployee had been
i nvolved in an autonobile accident, resulting in cervical and | unbar
spine injuries that carried a diagnosis of total disability for
approxi mately one year, and a “pernmanent partial disability”
thereafter. The enployee did not disclose those injuries in the
medi cal history portion of her enploynment application in 2004.
Petitioner annulled her enploynment on the ground that she had provided
false information in her application, whereupon respondent filed a
gri evance on behal f of the enployee. Petitioner then conmenced this
proceedi ng under CPLR article 75 seeking a stay of arbitration on the
ground that the enployee’ s enploynent was void ab initio based on
mat erial om ssions in her enploynent application, and there was no
agreenent between the parties to arbitrate the dism ssal of an
enpl oyee whose enpl oynent was void ab initio.
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Suprene Court properly denied the petition. Contrary to
petitioner’s contention, it did not have a common-law right to void
t he enpl oyee’s enploynent ab initio. Any preexisting injuries that
t he enpl oyee had woul d not automatically disqualify her from her
position; rather, any such preexisting injuries nmust actually
“interfere[] with the ability to control and safely operate a bus” (15
NYCRR 6. 10; see generally Matter of Richie v Coughlin, 148 AD2d 178,
182- 183, appeal dism ssed 75 NY2d 765, |v denied 75 Ny2d 707, cert
deni ed 498 US 824). Thus, because any disqualification would be
di scretionary, the enpl oyee “nust be afforded ‘a neani ngf ul
opportunity to invoke the discretion of the decision nmaker [as] a
precondition to his [or her] termination” ” (Prue v Hunt, 157 AD2d
160, 165, affd 78 Ny2d 364).

Ent er ed: Novenber 9, 2012 Frances E. Caf arel
Cerk of the Court
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IN THE MATTER OF PHI LI P TAYLOR,
PETI TI ONER- APPELLANT,

\% ORDER

ANDREA W EVANS, CHAI RNMOVAN, NEW YORK STATE
DI VI SI ON OF PAROLE, RESPONDENT- RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW ( LEAH RENE NOWOTARSKI
OF COUNSEL), FOR PETI TI ONER- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY CGENERAL, ALBANY ( MARLENE O. TUCZI NSKI
OF COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from a judgnment of the Suprene Court, Won ng County (Mark
H Dadd, A J.), entered July 14, 2011 in a proceeding pursuant to CPLR
article 78. The judgnent denied the petition.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs as noot (see Matter of Ansari v Travis, 9 AD3d 901, |v
deni ed 3 Ny3d 610).

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1270

CA 11-02243
PRESENT: SM TH, J.P., CARNI, LINDLEY, SCONIERS, AND WHALEN, JJ.

IN THE MATTER OF UELL T. NORMAN,
PETI TI ONER- APPELLANT,

\% ORDER

ANDREA W EVANS, CHAI RNMOVAN, NEW YORK STATE
DI VI SI ON OF PAROLE, RESPONDENT- RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW ( LEAH RENE NOWOTARSKI
OF COUNSEL), FOR PETI TI ONER- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (KATE H. NEPVEU OF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from a judgnment of the Suprene Court, Won ng County (Mark
H Dadd, A J.), entered June 17, 2011 in a proceeding pursuant to CPLR
article 78. The judgnent denied the petition.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs as noot (see Matter of Ansari v Travis, 9 AD3d 901, |v
deni ed 3 Ny3d 610).

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1271

CA 12-00731
PRESENT: SM TH, J.P., CARNI, LINDLEY, SCONIERS, AND WHALEN, JJ.

IN THE MATTER OF THE ESTATE OF PERCY PERRY,

DECEASED.

REV. BARNEY B. PERRY, SR, ORDER
PETI TI ONER- APPELLANT;

TRACEE MEGNA, EXECUTRI X OF THE ESTATE OF
PERCY PERRY, DECEASED, RESPONDENT- RESPONDENT.

REV. BARNEY B. PERRY, SR., PETI TI ONER- APPELLANT PRO SE.

GARY R GAFFNEY, BUFFALO, FOR RESPONDENT- RESPONDENT.

Appeal from an order of the Surrogate’s Court, Erie County
(Barbara Howe, S.), entered July 15, 2011. The order denied the
petition seeking to have petitioner designated the adm nistrator of
the estate of Percy Perry.

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed w thout costs for reasons stated in the decision
by the Surrogate.

Ent er ed: Novenber 9, 2012 Frances E. Cafarell
Cerk of the Court



MOTI ON NO. (1985/95) KA 12-01735. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V JCHN SESSI ON, DEFENDANT- APPELLANT. -- Mdtion for wit of
error coram nobi s deni ed. PRESENT: SCUDDER, P.J., CENTRA, FAHEY,

PERADOTTO, AND SCONI ERS, JJ. (Filed Nov. 9, 2012.)

MOTI ON NO. (1090/08) KA 05-02009. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V CHRI STOPHER L. POOLE, DEFENDANT- APPELLANT. (APPEAL NO. 1.)
-- Motion for wit of error coram nobis denied. PRESENT: SMTH, J.P.,

FAHEY, PERADOITO, SCONI ERS, AND WHALEN, JJ. (Filed Nov. 9, 2012.)

MOTI ON NO. (1585/09) KA 07-02429. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V AHM R COLE, DEFENDANT- APPELLANT. -- Mdtion for wit of error
coram nobi s deni ed. PRESENT: SCUDDER, P.J., SM TH, CARNI, AND LI NDLEY,

JJ. (Filed Nov. 9, 2012.)

MOTI ON NO. (713/10) KA 08-01142. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V ROBERT E. ANTHONY, DEFENDANT- APPELLANT. -- Mdtion for wit of
error coram nobi s deni ed. PRESENT: SCUDDER, P.J., SM TH, CENTRA,

SCONI ERS, AND MARTOCHE, JJ. (Filed Nov. 9, 2012.)

MOTI ON NO (150/12) KA 11-00148. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V DARNELL CARTER, DEFENDANT- APPELLANT. -- Mdtion for reargunent

of the appeal is granted and, upon reargunent, the menorandum and order



entered June 15, 2012 (96 AD3d 1520) is anended by deleting the ordering
par agr aph and substituting the follow ng ordering paragraph, “It is hereby
ORDERED t hat the judgnent so appealed fromis affirnmed,” and by del eting
the third paragraph of the nmenorandum and substituting the follow ng

par agraph, “The sentence is not unduly harsh or severe.” PRESENT:

SCUDDER, P.J., SM TH, SCONI ERS, AND MARTOCHE, JJ. (Filed Nov. 9, 2012.)

MOTI ON NO. (774/12) KA 11-00357. -- THE PEOPLE OF THE STATE OF NEW YORK
RESPONDENT, V JUSTIN T. WOODARD, DEFENDANT- APPELLANT. -- Mdtion for wit of
error coram nobi s deni ed. PRESENT: SCUDDER, P.J., SM TH, FAHEY, LI NDLEY,

AND MARTOCHE, JJ. (Filed Nov. 9, 2012.)

MOTI ON NO. (922/12) KA 11-00452. -- THE PEOPLE OF THE STATE OF NEW YORK
RESPONDENT, V BRANDON Bl BBES, DEFENDANT- APPELLANT. -- Motion for reargunent
of the appeal is granted to the extent that, upon reargunent, the

menor andum and order entered Septenber 28, 2012 (98 AD3d 1267) is anended
by deleting the first sentence of the fourth paragraph of the nmenorandum
and substituting the follow ng sentence: “W reject defendant’s further
contention that Suprenme Court erred in permtting a prosecution witness to
testify that, on the day after the incident, defendant told her that he
would “cap [the victin] and her daughter’ because he would not go to jail
for a crime he did not commt, and that defendant then pulled up his shirt

and revealed ‘like a little gun or sonething like that in his waist.’

PRESENT: CENTRA, J.P., PERADOTTO, CARN, LINDLEY, AND SCON ERS, JJ.



(Filed Nov. 9, 2012.)

MOTI ON NO. (934/12) CA 11-01650. -- IN THE MATTER OF THE ESTATE OF STEVEN
MAKI TRA, SR., DECEASED. WLLIAMT. MAKI TRA, AS EXECUTOR OF THE ESTATE OF
STEVEN MAKI TRA, SR., DECEASED, PETI TI ONER- RESPONDENT; STEVEN A. MAKI TRA,
JR., OBJECTANT- APPELLANT; PATRI CK MCALLI STER, ESQ , GUARDI AN AD LI TEM FOR
SHANEGLASS, RESPONDENT. -- Mdtion for reargunment granted to the extent that

a new oral argunent of this appeal is added to this Court’s day cal endar at
9:30 a.m on Wednesday, Decenber 5, 2012. PRESENT: CENTRA, J.P.

PERADOTTO, CARNI, LINDLEY, AND SCONI ERS, JJ. (Filed Nov. 9, 2012.)
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