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VI LLAGE OF | LIOQN, ET AL., PLAINTIFFS,
AND VI LLAGE OF HERKI MER, PLAI NTI FF- APPELLANT,

\% MEMORANDUM AND ORDER

COUNTY OF HERKI MER, | NDI VI DUALLY AND AS
ADM NI STRATOR OF HERKI MER COUNTY SELF- | NSURANCE
PLAN, DEFENDANT- RESPONDENT,

ET AL., DEFENDANTS.

(APPEAL NO. 3.)

LONGSTREET & BERRY, LLP, SYRACUSE ( MARTHA L. BERRY OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

H NMVAN, HOMRD & KATTELL, LLP, BI NGHAMION (ALBERT J. MLLUS, JR, OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from a judgment of the Suprenme Court, Oneida County
(Anthony J. Paris, J.), entered Septenber 21, 2011. The judgnent,
inter alia, awarded noney damages to defendant County of Herkiner,

i ndi vidually and as adm ni strator of Herkimer County Self-Insurance
Plan, on its anmended and suppl enental countercl ai is.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menorandum  The Village of Herkiner (plaintiff) is a forner
menber of the Herkimer County Self-Insurance Plan (Plan), which was
created in 1956 pursuant to article 5 of the Wrkers’ Conpensation
Law. In 2005, plaintiffs commenced this action against, inter alia,
def endant County of Herkiner, individually and as Pl an adm ni strator
(County), after a dispute devel oped between the County and its
municipalities with respect to the Plan’s future. As relevant to this
appeal, the County noved for summary judgnent on its anended and
suppl emental counterclainms. Suprene Court granted the notion and
directed an inquest on danages, and we affirmed (Village of Ilion v
County of Herkinmer, 63 AD3d 1549). At the ensuing inquest, a jury
awar ded the County $1, 617,528 in damages against plaintiff, to which
the court later added, inter alia, $833,580.87 in prejudgnment
i nterest.

The instant appeals are from various papers entered in connection
wi th the damages inquest, including the final judgnent rendered upon
the jury verdict. Because plaintiff’s right to appeal fromthe
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interlocutory orders challenged in appeal Nos. 1 and 2 was term nated
by the entry of the judgnent challenged in appeal No. 3 (see Matter of
Aho, 39 Ny2d 241, 248), we dism ss the appeals fromthe orders in
appeal Nos. 1 and 2 (see Colonial Sur. Co. v Lakeview Advisors, LLC,
93 AD3d 1253, 1254). W necessarily considered the parties’
contentions with respect to those interlocutory orders in connection
with appeal No. 3, however (see id.; see also CPLR 5501 [a] [1]), and
we now affirmthe judgnent thereby chall enged.

The court did not err in declining to instruct the jury to
di scount any damage award that it rendered; “discounting is perforned
by the trial court and juries are specifically instructed . . . to
award a full anobunt of future damages, wi thout a reduction to present
value” (Toledo v Iglesia N Christo, 18 NY3d 363, 368; see CPLR 4111
[e]). [In any event, contrary to plaintiff’s contention, the County’s
award of damages did not actually constitute conpensation for future
| osses; by its verdict, the jury found that plaintiff owed the County
$1, 617,528 as of Decenber 31, 2005, a sumthat it thereafter
wrongfully withheld. Inasnuch as there is no basis for discounting
the award of damages, the court’s award of prejudgnent interest on
t hose danages is neither a windfall nor a penalty (cf. MIbrandt v
Green Refractories Co., 79 Ny2d 26, 31; see generally Tol edo, 18 NY3d
at 368-369). Rather, it is fair conpensation for the period in which
plaintiff held noney that rightfully belonged to the County (see Love
v State of New York, 78 Ny2d 540, 544). Moreover, the court did not
abuse its discretion in setting the rate of the prejudgnment interest
awarded at 9% the maxinum permtted by | aw (see General Municipal Law
§ 3-a[1l]). That rate is “presunptively fair and reasonabl e,
not wi t hst andi ng any cont enporaneous grant of judicial discretion to
i npose a | esser anmount” (Rodriguez v New York City Hous. Auth., 91
NY2d 76, 81), and plaintiff failed to rebut the presunption here (see
Denio v State of New York, 7 NY3d 159, 168-169). W have consi dered
plaintiff’s remaining contentions and conclude that they |ack nerit.

Entered: February 1, 2013 Frances E. Cafarel
Clerk of the Court



