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SUPREME COURT OF THE STATE OF NEW YORK
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CA 11-02215
PRESENT: SM TH, J.P., PERADOTTO, CARNI, SCON ERS, AND WHALEN, JJ.

CHASI TY PRESNELL, PLAI NTI FF- RESPONDENT,
\% ORDER

NEW YORK CENTRAL MUTUAL | NSURANCE COMPANY,
DEFENDANT- APPELLANT.

BAXTER SM TH & SHAPI RO, P.C., WEST SENECA (LOU S B. DI NGELDEY, JR, OF
COUNSEL), FOR DEFENDANT- APPELLANT.

CELLI NO & BARNES, BUFFALO (ELLEN B. STURM OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, N agara County
(Matthew J. Murphy, 111, A J.), entered Septenber 26, 2011. The
order, anong other things, granted that part of the notion of
plaintiff seeking to conpel a further deposition of Jean Ostrander.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.

Ent er ed: March 22, 2013 Frances E. Cafarell
Cerk of the Court
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VWNYG HOUSI NG DEVELOPMENT FUND COMPANY | NC.
AND WNY GROUP L. P., DEFENDANTS- RESPONDENTS.
VWNYG HOUSI NG DEVELOPMENT FUND COMPANY | NC. ,
AND WNY GROUP L. P., TH RD- PARTY

PLAI NTI FFS- RESPONDENTS,

V

CATENARY CONSTRUCTI ON CORP., THI RD- PARTY
DEFENDANT - RESPONDENT.

MODI CA & ASSCCI ATES, ATTORNEYS, PLLC, ROCHESTER ( STEVEN V. MODI CA OF
COUNSEL), FOR PLAI NTI FF- APPELLANT.

THE LAWFIRM OF JANNICE M | ATlI, P.C, ROCHESTER (JANICE M |ATI OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS AND THI RD- PARTY PLAI NTI FFS-
RESPONDENTS.

LAW OFFI CE OF LAURIE G OGDEN, ROCHESTER (GARY J. O DONNELL OF
COUNSEL), FOR THI RD- PARTY DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Monroe County (David
M chael Barry, J.), entered February 24, 2012. The order, insofar as
appealed from denied plaintiff’s notion for partial summary judgnent.

It is hereby ORDERED t hat the order so appealed fromis affirned
wi t hout costs.

Mermorandum  Plaintiff commenced this Labor Law and conmon-| aw
negl i gence acti on seeking damages for injuries he sustained when he
fell froma scaffold at a construction site owned by defendants-third-
party plaintiffs (defendants). The accident occurred while plaintiff
was attenpting to attach an outrigger to the scaffold. As he reached
over the side of the scaffold to attach the outrigger, plaintiff fel
fromthe scaffold and | anded on the ground sone 30 feet bel ow,
sustai ning a broken fenmur, anong other injuries. Follow ng discovery,
plaintiff nmoved for partial summary judgnent on liability on his Labor
Law 8 240 (1) cause of action, and defendants cross-noved for summary
judgment dismssing that claim Suprene Court denied the notion and
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cross notion, and plaintiff appeals. W now affirm

To establish a violation of Labor Law 8§ 240 (1), a plaintiff nust
show not only that he fell at a construction site, but also that he or
she did so because of the absence or inadequacy of a safety device
(see Bl ake v Nei ghborhood Hous. Servs. of N Y. Cty, 1 Ny3d 280, 288-
289; Narducci v Manhasset Bay Assoc., 96 Ny2d 259, 267; Felker v
Corning Inc., 90 Ny2d 219, 224; see generally Otiz v Varsity
Hol di ngs, LLC, 18 NY3d 335, 340). Here, plaintiff contends that he is
entitled to judgnent on liability under Labor Law 8§ 240 (1) as a
matter of | aw because defendants failed to provide himw th adequate
safety devices that could have prevented his fall, nanely, a safety
belt and |anyard. Plaintiff further contends that it is irrelevant
whet her a wood safety railing and cross braces were present on the
scaffold when he fell because those itens are not safety devices and,
in any event, they would not have prevented himfromfalling even if
they were in place.

W agree with defendants, however, that the scaffold itself and
the safety railing and cross braces on it constitute safety devices,
and that the evidence subnmitted by plaintiff raises an issue of fact
whet her the safety devices provided by defendants afforded hi m proper
protection, or whether additional devices were necessary (see
generally Brown v Concord Nurseries, Inc., 37 AD3d 1076, 1077). The
evi dence submitted by plaintiff also raises an issue of fact whether
he intentionally renoved the safety railing and cross braces fromthe
scaffold and whet her such conduct by plaintiff was the sole proximte
cause of his injuries (see generally Gove v Cornell Univ., 17 NY3d
875, 877; Lovall v Gaves Bros., Inc., 63 AD3d 1528, 1530). Although
plaintiff asserts that he could not have attached the outrigger in the
manner suggested by defendants, there was evidence to the contrary,
including the testinony of a worker at the site who clainmed to have
seen plaintiff install outriggers in that manner approxi nately 50
ti mes before the accident (see Traver v Valente Hones, Inc., 20 AD3d

856, 857-858). In any event, the evidence submtted by defendants in
opposition to the notion raises triable issues of fact to defeat the
nmotion, “i.e., ‘there is a plausible view of the evidence—enough to

rai se a fact question—that there was no statutory violation and that
plaintiff’s owmn acts or om ssions were the sol e cause of the
accident” ” (Mller v Spall Dev. Corp., 45 AD3d 1297, 1298, quoting
Bl ake, 1 Ny3d at 289 n 8).

Finally, even assum ng, arguendo, that the court should have
consi dered the denonstrative evidence submtted by plaintiff in reply,
we conclude that the error is harm ess because that evidence would not
have changed the outcone of plaintiff’s notion (see generally Mtter
of Chaut auqua County Dept. of Social Servs. v Rita MS., 94 AD3d 1509,
1514) .

Al'l concur except WHALEN, J., who dissents and votes to reverse
the order insofar as appealed fromin accordance with the foll ow ng
Menorandum  Respectfully, | disagree with the majority that
plaintiff’s notion for partial summary judgnment on liability on the
Labor Law 8§ 240 (1) cause of action was properly denied. | therefore
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di ssent, and would grant plaintiff’s notion. Plaintiff was at risk of
falling in two distinct ways here. First, he was at risk of falling
off the scaffold while he assisted the masons and perfornmed his
general work duties. Second, he was at risk of falling fromthe
specific task of placing the outriggers. Wile the wooden safety
railing and cross braces may have been adequate to protect plaintiff
during his general work duties, they were not adequate to protect him
fromthe risks associated with installing the outriggers, especially
given the placenent of the pallet in his work area. There is an issue
of fact whether the cross braces and wooden railing were in place when
plaintiff fell. However, even if they were then in place, we note
that plaintiff testified at his deposition that he was working bel ow
the railing height when installing the outriggers. Plaintiff
testified that he would not have fallen while installing the
outriggers had he been given a safety net, safety harness or at | east
a belt with a | anyard.

The Court of Appeals’ analysis in Felker v Corning Inc. (90 Ny2d
219) is instructive here. There, the Court wote that the injured
plaintiff was exposed to two distinct elevation-related risks
associated with the painting task he was directed to perform The
first was having to paint at an el evated hei ght over eight feet off
the ground, and the Court determ ned that a stepladder was adequate as
a safety device for the injured plaintiff with respect to this risk
(id. at 224). The Court then wote that a second risk was created
when the injured plaintiff was required to reach over an eight-foot
al cove wall and work over an el evated, open area. The Court held that
it was the contractor’s conplete failure to provide any safety device
to the injured plaintiff to protect himfromthis second risk of
falling over the alcove wall that led to liability under Labor Law §
240 (1).

As previously stated, in the present case before this Court
plaintiff was al so exposed to two distinct elevation-related risks.
The first was his general work assisting the masons on the scaffold
and carrying supplies. The second risk was the specific task of

| eani ng out over the scaffold to install the outriggers. It is
undi sputed that a pallet was placed in plaintiff’s work area which
forced himto install the outriggers in an awkward manner. It is also

undi sputed he was not provided a harness or lanyard to protect him
fromthe risk of |eaning out over the scaffold to install the
outriggers. Plaintiff was not provided with a safety device to
protect himfromthe risk of falling fromthe scaffolding to the
ground and thus was entitled to partial summary judgnent on liability
on his Labor Law 8§ 240 (1) cause of action (see Yost v Quartararo, 64
AD3d 1073, 1074-1075).

| also respectfully disagree with the majority that an issue of
fact exists whether plaintiff’'s conduct was the sol e proxi mate cause
of his injuries because he nmay have renoved the railing and cross
braces. Wether or not the railing and/ or cross braces were there
when plaintiff fell is irrelevant because plaintiff could not use them
as safety devices due to the location of the pallet. Plaintiff’s
conduct cannot possibly be found to be the sol e proxi nate cause of
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this acci dent because he did not place the pallet in his work area,
and the pallet caused himto be in a precarious position while
attenpting to install the outrigger.

Ent er ed: March 22, 2013 Frances E. Cafarell
Cerk of the Court
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\% MEMORANDUM AND ORDER
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Appeal from an order of the Famly Court, Erie County (Sharon M
Lovallo, J.), entered August 1, 2011 in a proceedi ng pursuant to
Fam |y Court Act article 6. The order, inter alia, granted sole
custody of the subject child to petitioner.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner father conmmenced this proceedi ng seeking
to nodify the parties’ joint custody arrangenent pursuant to which
respondent nother had primary physical residence of the parties’
children in California. The father resides in New York. The nother
appeal s froman order nodifying that custody arrangenent by awardi ng
the father sole custody of the parties’ youngest child (child).

Contrary to the nother’s contention, we conclude that Famly
Court had exclusive, continuing jurisdiction to determ ne custody
pursuant to Donestic Relations Law 8§ 76-a. It is undisputed that the
initial child custody determ nation was rendered in New York, and we
conclude that there is “anple evidence of a significant connection by
the child with this state for Famly Court to retain jurisdiction”
(Matter of H ssamv Mancini, 80 AD3d 802, 803, |v denied in part and
dism ssed in part 16 NY3d 870; see Donestic Relations Law § 76-a [ 1]
[a]). The father’s extensive parenting tinme took place in New York,
the child has extended famly in this state, and her nedical and
dental providers are |ocated here (see H ssam 80 AD3d at 803; Matter
of Sutton v Sutton, 74 AD3d 1838, 1839).

We also reject the nother’s contention that the court should have
di sm ssed the nodification petition on the ground that New York is an
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i nconveni ent forum (see Donestic Relations Law 8 76-f). There was
substantial evidence in this state fromwhich to nake a custody
determ nation i nasmuch as the father, the child, the child s treating
t herapist, the child s extended famly, and the child s nedical and
dental providers are located in New York (see Sutton, 74 AD3d at 1839-
1840). In addition, the New York courts were nore famliar with the
parties and the child than the California courts, and the court
permtted the nother to appear electronically for all proceedi ngs
except the fact-finding hearing (see Matter of Belcher v Lawence, 98
AD3d 197, 202; Sutton, 74 AD3d at 1840; see generally Mtter of

Ant hony B. v Priscilla B., 88 AD3d 590, 590).

Contrary to the contention of the nother, we conclude that the
court properly determned that “the father established the requisite
change in circunstances to warrant an inquiry into whether the best
interests of the child would be served by nodi fying the existing
custody arrangenent” (Matter of Burrell v Burrell, 100 AD3d 1545,
1545). We further conclude that there is a sound and substanti al
basis in the record to support the court’s determnation that it was
in the child s best interests to award sole custody to the father (see
generally Matter of Deborah E.C. v Shawn K., 63 AD3d 1724, 1725, |lv
denied 13 NY3d 710; Matter of Jereny J.A v Carley A, 48 AD3d 1035,
1036; Matter of Khaykin v Kanayeva, 47 AD3d 817, 817). Although the
child lived in California with her nother for approximately five
years, the quality of the parties’ respective hone environnents, the
parties’ ability to provide for the child s enotional and intellectual
devel opnment, the financial status of the parties, and the needs and
expressed desires of the child all support the court’s custody
determ nation (see Eschbach v Eschbach, 56 Ny2d 167, 172-173; Fox v
Fox, 177 AD2d 209, 210). The child, who was 13 years old at the tine
of the hearing, expressed her desire to reside with the father and,
given her age and relative maturity, her wi shes “were entitled to
substantial weight” (Matter of Louis M v Adm nistration for
Children's Servs., 69 AD3d 633, 634; see Matter of Sanuel S. v
Dayawat hie R, 63 AD3d 746, 747). W thus conclude that the court’s
best interests determ nation was “based on [a] careful weighing of the
appropriate factors . . . , including the court’s firsthand assessnent
of the character and credibility of the parties and their wtnesses,”
and we see no basis to disturb that determ nation (Matter of Arnstrong
v Robi nson, 66 AD3d 1365, 1365, |v denied 13 NY3d 713 [internal
guotation marks omtted]; see Matter of Tisdale v Anderson, 100 AD3d
1517, 1517-1518).

The not her further contends that the court’s finding that she
willfully violated the divorce judgnent is not supported by the weight
of the evidence. Initially, we note that there is no finding of
contenpt against the nother in the order appealed from and there is
no other order in the record containing such a finding. Rather, in
its bench decision on the father’s nodification and cont enpt
petitions, the court found the nother in contenpt of court, and stated
that it would consider the nother’s violation of the divorce judgnent
as “relevant to [its] findings in the custody and visitation matter.”
There is thus no appeal able civil contenpt determ nation (see Mtter
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of Culton v Culton, 277 AD2d 935, 936; see generally Fang v Honme Depot
USA, Inc., 99 AD3d 1236, 1236; Ceddes Fed. Sav. & Loan Assn. v
Ferrante, 244 AD2d 965, 965).

In any event, we reject the nother’s contention that the court’s
finding of a willful violation is not supported by the weight of the
evi dence. |ndeed, the evidence, including the nother’s own testinony,
supported the court’s finding that the nother failed to conply with
that part of the divorce judgnent regarding travel expenses for
visitation (see Matter of Keefe v Adam 85 AD3d 1225, 1227; Matter of
Brown v Marr, 23 AD3d 1029, 1030-1031). To the extent that the nother
chal l enges the court’s consideration of her violation of the divorce
judgnment in nmaking its custody determ nation, we conclude that the
court had discretion to consider that violation as part of its best
interests analysis (see West v Vanderhorst, 92 AD3d 615, 616; Matter
of Seacord v Seacord, 81 AD3d 1101, 1103-1104).

Finally, the father’s contention that the court should have
i nposed contenpt sanctions agai nst the nother and awar ded hi m
attorney’s fees is not properly before us inasnmuch as he abandoned his
cross appeal (see generally Bennett v McGorry, 34 AD3d 1290, 1291
Matijiw v New York Cent. Mut. Fire Ins. Co., 292 AD2d 865, 866).

Ent er ed: March 22, 2013 Frances E. Caf arel
Cerk of the Court
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DONLON, TRAVI S & FI SHLI NGER, UNI ONDALE ( CHRI STI NE GASSER OF COUNSEL) ,
FOR DEFENDANT- APPELLANT.
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Appeal from an order of the Suprene Court, Onondaga County
(Anthony J. Paris, J.), entered March 2, 2012 in a personal injury
action. The order denied the notion of defendant Jordan-El bridge
Central School District for sumary judgnent.

It is hereby ORDERED t hat the order so appealed fromis nodified
on the law by granting the notion in part and dism ssing the conpl ai nt
agai nst def endant Jordan-El bridge Central School District, as
anplified by the bill of particulars, insofar as it alleges negligence
based upon violations of the Vehicle and Traffic Law and as nodified
the order is affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking danages for
injuries sustained by her 12-year-old daughter when she was struck by
a vehicle owned and operated by defendant Sharon T. \Wat her st one.
Shortly before the accident, plaintiff’s daughter, a student in sixth
grade at Jordan-El bridge Central School District (defendant), was
wai ting at her school bus stop at the end of her driveway when the
school bus driver m stakenly passed her. The bus continued a short
di stance and then turned around and approached the child on the
opposite side of the road. The bus driver testified at his deposition
that he intended to turn around again and pick up the child at her
stop. The child, however, crossed the road in an effort to catch the
bus on the opposite side of the road, and Wat herstone’s vehicle
struck her. Follow ng discovery, defendant noved for sunmary judgnent
di sm ssing the conplaint and cross claimagainst it, contending, inter
alia, that it owed no duty of care to the child because she was not in
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defendant’ s custody or control when the accident occurred, and that
its alleged negligence was not a proxi mate cause of the accident.
Suprene Court denied the notion, concluding that, under the “unique
and extraordinary facts and circunstances” of this case, defendant
owed a duty to the child and that issues of fact exist with respect to
proxi mate cause. W agree and conclude that, under the facts
presented here, defendant breached its duty to transport the child to
school in a safe manner.

It is axiomatic that a school district that undertakes to
transport children to school “nust perform[that undertaking] in a
careful and prudent manner” (Pratt v Robinson, 39 NY2d 554, 561; see
McDonald v Central Sch. Dist. No. 3 of Towns of Romulus, Varick &
Fayette, Seneca County, 179 Msc 333, 335, affd 264 App Div 943, affd
289 NY 800). We recognize the well-established principle that “the
duty owed by a school to its students . . . stens fromthe fact of its
physi cal custody over thent (Pratt, 39 NY2d at 560; see Dalton v
Menm nger, 67 AD3d 1350, 1350-1351). W reject plaintiff’s contention
t hat defendant owed the child a duty of care in these circunstances by
virtue of her status as a special education student with an
i ndi vi dual i zed education program (IEP). Wth respect to her special
transportation needs, the child s IEP required only that defendant
provi de transportation to school. The IEP did not place her within
defendant’s “ ‘orbit of authority’ ” while she waited for the school
bus (Troy v North Collins Cent. Sch. Dist., 267 AD2d 1023, 1023), nor
did the IEP give rise to a duty on the part of defendant to ensure
that the child was safe while waiting for the bus outside her hone
(cf. id.). W neverthel ess conclude under the facts presented here
that the child was within the orbit of defendant’s authority such that
def endant owed a duty to the child based upon the actions of
defendant; i.e., the bus arrived at the bus stop, passed it, and the
driver turned around to pick up the child. Thus, “the injury occurred
during the act of busing itself, broadly construed” (Pratt, 39 NY2d at
561; cf. Norton v Canandaigua Cty Sch. Dist., 208 AD2d 282, 286, |lv
deni ed 85 NY2d 812, rearg denied 86 Ny2d 839). “ ‘[T]he risk
reasonably to be perceived defines the duty to be obeyed, and risk
inmports relation’” ” (Palka v Servicemaster Myt. Servs. Corp., 83 Nyad
579, 585, quoting Palsgraf v Long Is. RR Co., 248 NY 339, 344, rearg
denied 249 Ny 511). \Were, as here, it was reasonably foreseeabl e
that the child would be placed “into a foreseeably hazardous setting
[ defendant] had a hand in creating,” defendant owed a duty to the
child (Ernest v Red Cr. Cent. Sch. Dist., 93 Ny2d 664, 672, rearg
deni ed 93 NY2d 1042; cf. Pratt, 39 Ny2d at 560-561; Norton, 208 AD2d
at 287).

We further conclude that the court properly denied the notion on
the ground that there is an issue of fact whether defendant’s all eged
negli gence was a proxi mate cause of the accident. “ ‘Proximte cause
is a question of fact for the jury where[, as here,] varying
i nferences are possible’ ” (Ernest, 93 NY2d at 674).

We agree with defendant, however, that the court erred in denying
that part of its notion seeking to dism ss the conplaint against it,
as anplified by the bill of particulars, insofar as it alleges that
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def endant was negligent based on its violation of various Vehicle and
Traffic Law sections. Defendant established its entitlenent to
judgnent in that respect, and plaintiff failed to raise an issue of
fact (see generally Zuckerman v City of New York, 57 Ny2d 557, 561).
We therefore nodify the order accordingly.

Al'l concur except CarNl and LINDLEY, JJ., who dissent in part and
vote to reverse in accordance with the follow ng Menorandum We
respectfully dissent in part. W agree with the majority that Suprene
Court properly determined that issues of fact exist with respect to
negl i gence and proxi nate cause. W further agree that the court erred
in denying that part of the notion of Jordan-El bridge Central School
District (defendant) seeking dism ssal of the conplaint, as anplified
by the bill of particulars, to the extent that the conplaint alleges
t hat defendant was negligent based on its violation of various
provi sions of the Vehicle and Traffic Law. Unlike the majority,
however, we concl ude that defendant owed no duty of care to
plaintiff’s daughter. W therefore would reverse the order and grant
inits entirety defendant’s notion for sumary judgnent dism ssing the
conpl aint and cross claimagainst it.

It is well settled that the duty owed by defendant to the child
was “coextensive with and concomtant to its physical custody of and
control over the child” (Pratt v Robinson, 39 NY2d 554, 560; see
Norton v Canandaigua Cty Sch. D st., 208 AD2d 282, 285-286, |v denied
85 NY2d 812, rearg denied 86 NY2d 839). At the tinme of the accident,
def endant had not assuned physical custody of the child and she thus
remai ned “out of the orbit of its authority” (Pratt, 39 NY2d at 560).
Def endant thus owed no duty to the child in this situation, “and,
absent duty, there can be no liability” (Norton, 208 AD2d at 288).

W reject plaintiff’s contention that defendant assuned a duty to
the child as a consequence of the “potentially hazardous situation”
al l egedly created by the school bus driver in turning the bus around
after mssing the bus stop (Ernest v Red C. Cent. Sch. Dist., 93 Nyvad
664, 671, rearg denied 93 Ny2d 1042). Unlike the defendant school
district in Ernest, here defendant did not release the child fromits
custody and control into a situation of imrediate and foreseeabl e
danger (cf. id. at 671-672; MDonald v Central School Dist. No. 3 of
Towns of Romul us, Varick & Fayette, Seneca County, 179 M sc 333, 335-
336, affd 264 App Div 943, affd 289 Ny 800). In fact, the child was
never in defendant’s custody or control on the day of the accident.
I nstead, the child was and renmained in the custody and care of
plaintiff, her nother, who was at hone at the tinme of the accident.
Plaintiff has cited no cases, and we could find none, where a school
district was found to owe a duty of care to a child who was not inits
custody at the tine of the injury or who was not rel eased fromthe
school district’s custody into a hazardous condition that caused the
child s injury.

Finally, as the majority concludes, the child s individualized
education programdid not give rise to a duty on the part of defendant
to ensure that she was safe while waiting outside her home for the bus
to arrive in the norning (cf. Troy v North Collins Cent. Sch. Dist.,
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267 AD3d 1023, 1023).

Ent er ed: March 22, 2013 Frances E. Cafarell
Cerk of the Court
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M CHAEL JAFFE, NEW YORK CI TY, FOR NEW YORK STATE TRI AL LAWERS
ASSCCl ATI ON, AM CUS CURI AE.

Appeal from an order of the Suprene Court, Erie County (Paula L.
Feroleto, J.), entered January 23, 2012. The order, anong ot her
t hings, granted that part of plaintiffs’ notion seeking summary
j udgnent agai nst defendants Arthur Hilger and Sally Bisher.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs (see Hughes v Nussbauner, C arke & Velzy, 140 AD2d 988;
Chase Manhattan Bank, N. A v Roberts & Roberts, 63 AD2d 566, 567; see
al so CPLR 5501 [a] [1]).

Ent er ed: March 22, 2013 Frances E. Cafarell
Cerk of the Court
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Appeal from a judgment of the Suprenme Court, Erie County (Paul a
L. Feroleto, J.), entered January 23, 2012. The judgnent awarded
plaintiffs the sum of $30, 230, 533. 15 agai nst defendants Arthur Hil ger
and Sally Bisher.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified on the |aw by denying plaintiffs’ notion in its
entirety and as nodified the judgnent is affirmed w thout costs, and
the matter is remtted to Suprenme Court, Erie County, for further
proceedi ngs in accordance with the follow ng Opini on by FaHey, J.:

This appeal arises fromthe refusal of Arthur Hilger and Sally
Bi sher (collectively, defendants), who were officers of nonparty
McGonigle and Hill Roofing, Inc. (M&H), to seek insurance coverage
fromnonparty New York State | nsurance Fund (SIF), M&H s insurer, wth
respect to a judgnment plaintiff Town of Amherst (Town) has agai nst MH
(Town judgnent). There is no dispute that M&H, which is now
di ssol ved, had insurance coverage under a workers’ conpensation and
enployers’ liability policy that was issued to it by SIF (hereafter,
SIF policy) and that was effective at the tinme of the underlying | oss.
There is also no dispute that SIF has not paid the Town judgnment on
behal f of M&H only because of defendants’ intractable refusal to
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request that SIF satisfy that judgnment. For the reasons set forth
bel ow, plaintiffs conmenced this action agai nst defendants and

def endant Aaron Hilger (collectively, Hlgers) in an effort to force
the Hilgers to ensure SIF s conpliance with the terms of the SIF

policy.

Plaintiffs noved for summary judgnent seeking, inter alia, a
noney judgment against the Hilgers and an order directing the Hilgers
to take all necessary actions to ensure that SIF conplies with the SIF
policy. The Hilgers, in turn, cross-noved for sunmary judgnent
di sm ssing the conplaint. Suprene Court granted that part of the
cross notion seeking sunmary judgnent di sm ssing the conplaint agai nst
Aaron Hil ger and otherw se denied the cross notion. The court also
granted plaintiffs’ notion insofar as it related to defendants and
awarded plaintiffs judgnent in the anount of $30,230,533.15. On
def endants’ appeal, we conclude that the judgnent should be nodified
by denying plaintiffs’ notion in its entirety, and we remt the matter
to Suprene Court for further proceedings in accordance wth our
concl usi ons herein.

On February 21, 2002, Peter E. Bissell, who is not a party to
this action, fell froma |adder that was not properly secured
(hereafter, accident) and “sustained serious injuries, including
bilateral |lower extremty paraparesis and paralysis of the ankles and
feet” (Bissell v Town of Amherst, 41 AD3d 1228, 1229, |v denied 14
NY3d 703). At the tinme of the accident, Bissell was working on a
bui | di ng owned by the Town as a roofer enployed by M&H, a New York
corporation. The father of Arthur Hlger was the president of M&H and
died in or before 2004. Arthur Hlger was a vice-president of M&H and
is the brother of Sally Bisher, who was the secretary of MH.

After the accident, Bissell and his wife conmenced a | awsuit
agai nst the Town alleging, inter alia, Labor Law violations and
common-| aw negligence. The Town commenced a third-party action
agai nst M&H, which was consolidated with the main action. That action
was before us on several occasions (Matter of Bissell v Town of
Amherst, 79 AD3d 1638, affd 18 NY3d 697; Bissell v Town of Amherst, 56
AD3d 1144, |v denied in part and dismssed in part 12 Ny3d 878; 41
AD3d 1228, |v denied 14 NY3d 703; 32 AD3d 1287; 6 AD3d 1229). On the
prior appeals we, inter alia, affirmed an order denying the Town' s
notion to set aside a jury verdict on liability pursuant to Labor Law
8§ 240 (1) (Bissell, 32 AD3d at 1287), affirmed that part of a judgnent
determ ning that Bissell sustained a grave injury in the accident
(Bissell, 56 AD3d at 1147) and affirnmed a judgnent, i.e., the Town
judgnent, directing M&H to indemify the Town for all anobunts the Town
pai d pursuant to a judgnment issued in Bissell’s favor in the main
action (Bissell v Town of Anmherst, 56 AD3d 1149, 1149).

Plaintiff Granite State Insurance Conpany (Granite State) had
issued a liability insurance policy in the anobunt of $10 million to
the Town that was effective at the tine of Bissell’s accident and that
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covered the loss resulting fromthat incident. The Town satisfied the
judgrment issued in favor of Bissell in the anbunt of $23,552, 070,
usi ng i nsurance funds provided under the Granite State policy,

together with self-insurance funds provided by the Town.

M&H, in turn and as noted, was insured at the tine of the
acci dent under the SIF policy. According to defendants, the SIF
policy was the only insurance available to M&H with respect to the
acci dent because there was no contract between M&H and the Town at the
time of that incident that would have triggered coverage for

contractual indemification under M&H s general liability policy.
Moreover, the SIF policy contains no policy Iimt for damages MH nust
pay because of bodily injury to its enployees, i.e., it provides
unlimted coverage for comon-law i ndemification. |In view of the
judgnent in favor of the Town agai nst M&H on the issue of common-| aw
indemmi fication (see Bissell, 56 AD3d at 1146), a | ogical m nd woul d

think that SIF would have i ndemified the Town and rei nbursed G anite
State, and this matter woul d have been resol ved.

Logic, however, did not prevail. MH ceased doing business in
May 2002, which was three nonths after the accident, and was di ssol ved
on July 12, 2004. There is no dispute that SIF has no valid defense
allowing it to disclaimcoverage for M&H, and indeed it has not
di scl ai med coverage for M&H with respect to the Bissell action.
Further, it is uncontested that the SIF policy provides that the
i nsured’s bankruptcy or insolvency will not relieve SIF of its
coverage obligations. Nevertheless, M&H has never demanded that SIF
pay the Town judgnent and, according to Aaron Hilger! and defendants,
has no intention of doing so. To date, SIF has not paid the Town
judgment, and thus the Hilgers' refusal to seek coverage from SIF for
M&H forced plaintiffs to satisfy a judgnment for which M&H is
ultimately responsible (cf. Olikowski v Cornerstone Conmunity Fed.
Credit Union, 55 AD3d 1245, 1248, |v dism ssed 11 Ny3d 915), and for
which SIF has a contractual obligation to insure M&H

By summons and conplaint filed Novenber 3, 2010, plaintiffs
commenced this action against the Hilgers, alleging that the Hilgers
di ssol ved and |iquidated M&H wi t hout satisfying the Town judgnent.
The conpl ai nt contai ned two causes of action: the first alleged that
the Hilgers breached their fiduciary duties to plaintiffs to take al
steps necessary to ensure that the |lawful debts of M&H were paid, and
the second alleged that the Hlgers “caused M&H to be |iquidated in
viol ati on of Business Corporation Law [a]Jrticle 10,” which provides
for non-judicial dissolution. |In the wherefore clause of the
conplaint, plaintiffs sought, inter alia, an order directing the
Hilgers to “take all necessary steps” to ensure SIF s conpliance with

Unl i ke defendants, Aaron Hilger had no role in M&H s
di ssolution and was not an officer of that conpany when it was
di ssolved. As such and as noted, the court granted sumrary
j udgnment di sm ssing the conpl aint agai nst him
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the ternms of the SIF policy and a judgnment against the Hilgers
personal ly for the anount the Town paid on the judgnent Bissell took
against it, together with interest.

On January 10, 2011, SIF sent a letter to the Hilgers confirmng
t hat

“I'SIF] will pay for the |legal fees and

di sbursenents incurred in [the Hlgers’'] defense
in[this] lawsuit. In addition, [SIF] wll pay
for any danmages awarded against [the Hilgers] in
[this] action except for any damages attri butable
to activities or actions taken by [any of the

Hi | gers] as officers and/or enpl oyees of [ MH|
determined to be in violation of |aw "?

Two days later, the Hilgers answered the conplaint, alleging that they
had “fulfilled all of their |egal obligations and obligations they may
have had under the [SIF] policy.”

The matter subsequently proceeded from di scovery to notion
practice, where plaintiffs noved and the Hilgers cross-noved for
summary judgnment. The subm ssions with respect to the notion and
cross notion denonstrate, inter alia, that coverage for MH under the
SIF policy was effective at the tine of the accident; that, despite
M&H s di ssolution, the Hilgers never requested that SIF i ndemify MH
relative to the Town judgnent and had no intention of doing so; that
M&H s rights and duties under the SIF policy cannot be transferred
without SIFs witten consent; that M&H s creditors were paid upon its
di ssolution; and that the Hlgers were insulated by SIF from any
personal liability resulting fromthis |awsuit.

Di scovery did not establish a notive for the Hilgers’ refusal to
seek coverage from SIF, but at the oral argument of this appeal
defendants’ attorney indicated that their recalcitrance was borne of
“aninmosity” toward the Town. |In any event, follow ng oral argunment on
the notion and cross notion, the court issued an order that reflects
the court’s rational unbrage with the Hilgers’ refusal to seek
coverage for M&H from SIF with respect to the Town judgnent. The
court issued a judgnent agai nst defendants in the anount of
$23, 552,070 and awarded statutory interest in the anmount of
$6, 678, 463. 15, thus yielding a judgnent in the aggregate anmount of
$30, 230, 533. 15.

This letter was nodified by correspondence fromSIF to the
Hi | gers’ counsel dated August 11, 2011, wherein SIF stated that
it “wll pay for any damages awarded against [the Hilgers] in
[this] action.” The record does not speak to the issue whether
the nodification was intended to protect the Hilgers fromthe
danger that SIF s obligation to indemify them would not accrue
because the Hilgers could not satisfy a $23 m|lion judgnent
agai nst them (see Olikowski, 55 AD3d at 1248).
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|V

Bef ore addressing the nerits, we acknow edge plaintiffs’ concern
regarding the viability of an action against SIF in the Court of
Clainms as a catalyst for this action. Plaintiffs’ attorney indicated
that plaintiffs have a clai mpending against the State of New York and
SIFin the Court of Clains,® but noted that SIF is not subject to the
provi sions of Insurance Law § 3420 (cf. Bowker v NVR Inc., 39 AD3d
1162, 1163-1164), thus conplicating plaintiffs’ efforts to satisfy
their judgnent against M&H. On this point, Lang v Hanover Ins. Co. (3
NY3d 350) is instructive:

“Insurance Law 8 3420 . . . grants an injured
party a right to sue [a] tortfeasor’s insurer [in
derogation of the common | aw], but only under
[imted circunstances—the injured party nust first
obtain a judgnent against the tortfeasor, serve
the [insurer] with a copy of the judgnent and
awai t paynment for 30 days. Conpliance with
[those] requirements is a condition precedent to a
di rect action against the insurance conpany” (id.
at 354; see Insurance Law 8 3420 [a] [2]; [b] [1],
[2]; cf. CPLR 3001 [anmended in 2008 to provide,
inter alia, that “(a) party who has brought a
claimfor personal injury or wongful death

agai nst another party nmay maintain a declaratory

j udgnment action directly against the insurer of
such other party”]; Insurance Law 8§ 3420 [a] [ 6]

[ sane] ).

The latitude the Insurance Law affords to a claimant to sue a
private insurer of a tortfeasor does not, however, subject SIF to
| egal action brought by a claimant, or in this case an i ndemitee of
an SIF insured. Indeed, “[SIF] is exenpt fromthe requirenents of
| nsurance Law 8 3420 (a) and (b) due to Insurance Law 8 1108 (c)”
(National Union Fire Ins. Co. of Pittsburgh, Pa. v State of New York
72 AD3d 620, 621, |v denied 16 NY3d 703 [internal quotation marks
omtted]; see Kennore-Tonawanda School Dist. v State of New York, 38
AD3d 203, 203, |v denied 10 NY3d 702). Plaintiffs thus have a
legitimate concern that, as nonparties to the SIF policy, they |ack
standing to sue SIF, and they otherw se have no access to the coverage
contained in the SIF policy by virtue of the intransigence of M&H in
di ssolving itself and refusing to seek coverage fromSIF (see Mraglia
v State Ins. Fund, 32 Msc 3d 471, 475). That concern expl ai ns
plaintiffs’ effort to seek recourse fromthe Hilgers individually
t hrough this action, and there can be no dispute that M&H s
di ssolution and the Hlgers’ recalcitrance in refusing to seek from
SIF the insurance coverage owed M&H by SIF with respect to the Town
judgnment is grossly inequitable and threatens a mscarriage of justice
(see generally Wrkers’ Conpensation Law 8 76 [1] [providing that SIF

3The parties note that the action in the Court of dains has
been stayed pending the outcone of this litigation.
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was created, in part, to provide coverage for conmon-|aw

i ndemmi fication to enployers of injured workers]; 2 Steven Plitt et
al ., Couch on Insurance 3d 8 31:49 [1995] [“(w) here the contract of

i nsurance provides for liability to third persons, the insurer and the
i nsured cannot term nate such a contract by their voluntary action to
the prejudice of a claimants’ rights which have already vested’]).

V

The problemw th this appeal, however, lies not in the facts, but
in the | aw under which plaintiffs seek renmuneration from defendants
and the shape in which plaintiffs have cast this action, and that
segue brings us to the nerits. Plaintiffs did not nove for sunmmary
j udgnment under any particular statute and, as noted, attack defendants
under two theories: the alleged violation of Business Corporation Law
article 10, and the purported breach of defendants’ fiduciary duty to
plaintiffs to ensure that M&H s obligations were paid. W concl ude
that neither theory has nerit.

Turning first to the alleged violation of Business Corporation
Law article 10, we note that Business Corporation Law 8 1007 (a)
provides that, at any tinme after dissolution, a “corporation may give
a notice requiring all creditors and claimants . . . to present their
claims in witing” (enphasis added). The failure to provide such
notice would allow a creditor with an unlitigated cl ai mthat
preexi sted dissolution to sue the dissolved corporation even after
di ssolution (see 8§ 1006 [a] [4]; [b]; see also Matter of Ford v
Pul mrosan Safety Equip. Corp., 52 AD3d 710, 711; Stop-Fire, Inc. v Fire
Equi p. Mg. Corp., 47 AD2d 591, 591-592). Here, however, the Town’s
cl ai m agai nst M&H was the subject of litigation at the time of M&H s
di ssolution and thus could not be barred by the Business Corporation
Law even if notice of the dissolution had been provided to plaintiffs
by M&H (see § 1007 [b]). Consequently, plaintiffs’ contention with
respect to the harmflowing fromthe defendants’ alleged violation of
t he Busi ness Corporation Law is of no nonent.

We next turn to plaintiffs’ allegation that defendants breached a
fiduciary duty to plaintiffs in failing to ensure that M&H s
obligations were paid upon its dissolution. Plaintiffs’ contention
t hat defendants’ refusal to ask for coverage for M&H under the SIF
policy constitutes a failure to act in good faith, although al nost
certainly accurate, is |likew se not actionable in this context.
Pursuant to Business Corporation Law § 715 (h), “[a]n officer shal
performhis duties as an officer in good faith and with that degree of
care with which an ordinarily prudent person in a |like position would
use under simlar circunstances.” An action against an officer for
m sconduct, however, is circunscribed by Business Corporation Law §
720, which limts the relief available in such an action to an
accounting (see 8 720 [a] [1]), the setting aside of an unl aw ul
conveyance, assignment or transfer of corporate assets (see 8§ 720 [a]
[2]), and the enjoinder of a proposed unlawful conveyance, assignnent
or transfer of corporate assets (see §8 720 [a] [3]). |Indeed, Business
Corporation Law 8 720 “may not be utilized to obtain a noney judgnment
in an action at law (Ai Baba Creations v Congress Textile Printers,
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41 AD2d 924, 924). Inasnmuch as plaintiffs’ contentions concerning
defendants’ viol ation of Business Corporation Law article 10 and
breach of fiduciary duty lack nmerit, we conclude that the court erred
in granting that part of plaintiffs’ notion with respect to

def endant s.

\

Qur inquiry, however, does not end at this juncture. Plaintiffs
correctly note that Business Corporation Law 8 1008, which is entitled
“[JjJurisdiction of suprenme court to supervise dissolution and
liquidation,” vests Suprene Court with broad powers to “make all such
orders as it may deem proper in all matters in connection with the
di ssolution or the winding up of the affairs of the corporation” (8§
1008 [a]). Included in those powers is the authority to “suspend or
annul the dissolution or continue the liquidation of the corporation
under the supervision of the court” (id.), as well as the ability to
determine the validity of the dissolution (see § 1008 [a] [1]); to
determ ne the validity of any clains presented agai nst the corporation
(see § 1008 [a] [3]); to deternmine the liability of an officer for the
liabilities of the corporation (see § 1008 [a] [5]); and to make
orders with respect to the paynent, satisfaction or conprom se of
cl ai s agai nst the corporation (see 8 1008 [a] [6]).

Moreover, “the court nay at any stage of a case and on its own
notion determ ne whether there is a nonjoinder of necessary parties”
(Matter of Lezette v Board of Educ., Hudson City School Dist., 35 Nyvad
272, 282), and under the circunstances of this case M&H is a necessary
party (see CPLR 1001 [a]; see generally Matter of Jim Ludtka Sporting
Goods, Inc. v City of Buffalo School Dist., 48 AD3d 1103, 1104, Iv
denied 11 NY3d 704). W therefore remt the matter to Suprenme Court
toallowit to join M&H as a necessary party (see CPLR 1001 [b];
cf. CPLR 1003), convert the action to a special proceeding pursuant to
Busi ness Corporation Law 8 1008 (see CPLR 103 [c]; see also Port
Chester Elec. Constr. Corp. v Atlas, 40 Ny2d 652, 653-654) and
exercise its authority under that statute, which includes the power to
force MBH to seek coverage fromSIF with respect to the Town judgnent
(see Business Corporation Law 8 1008 [a] [8]).

In view of our determ nation, and regardless of our sentinents
with respect to the equities, we do not address the parties’ remaining
contentions, except to note that, for the reasons set forth herein,
the court properly denied those parts of the Hilgers’ cross notion
seeki ng summary judgnent di sm ssing the conplaint agai nst def endants.

VI |

Accordi ngly, we conclude that the judgment should be nodified by
denying plaintiffs’ notion inits entirety, and we remt the matter to
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Suprene Court for further proceedings in accordance with this opinion.

Ent er ed: March 22, 2013 Frances E. Cafarell
Cerk of the Court
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\% ORDER

PARM NDER S. SOCH, MANDEEP ( MAKHAN) SI NCH,
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DEFENDANTS- RESPONDENTS- APPELLANTS.

WOCDS OVI ATT G LMAN LLP, ROCHESTER (WARREN B. ROSENBAUM OF COUNSEL),
FOR PLAI NTI FFS- APPELLANTS- RESPONDENTS.

HARRI S BEACH PLLC, PITTSFORD (A. VI NCENT BUZARD OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS- APPELLANTS.

Appeal and cross appeal froman order of the Suprene Court,
Monroe County (Matthew A. Rosenbaum J.), entered April 24, 2012. The
order denied plaintiffs’ notion and defendants’ cross notion for
sumary j udgnent .

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Ent er ed: March 22, 2013 Frances E. Cafarell
Cerk of the Court
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Appeal from an order of the Suprene Court, Erie County (John M
Curran, J.), entered Decenber 21, 2011. The order denied the notion
of defendants Ri zwana Lilani, MD., Andrew Bognanno, MD., Leizl F
Sapi co, MD., denment Ayanbadejo, MD., Venkata Puppala, MD. and Erie
County Medical Center Corporation to dism ss the conplaint against
def endant s- appel | ant s.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Opi ni on by Scubber, P.J.:
I

In May 2009 Charlene E. dinton (decedent) sought treatnent at
def endant Erie County Medical Center Corporation (ECMCC). She was
admtted to ECMCC on May 7, 2009 and was di scharged on May 12, 2009.
Approxi mately five days |ater, decedent was transported by anbul ance
to ECMCC, and she died the next day. |In August 2009, plaintiff served
a notice of claimon ECMCC only, nam ng ECMCC as the sol e def endant.
Plaintiff thereafter commenced this action against, inter alia,

Ri zwana Lilani, MD., Andrew Bognanno, MD., Leizl F. Sapico, MD.

Cl enent Ayanbadejo, M D., and Venkata Puppala, MD. (collectively,

Enpl oyee Def endants) and ECMCC (col |l ectively, defendants). Defendants
thereafter noved to dism ss the conplaint against the Enployee

Def endants on the grounds that the Enpl oyee Defendants were neither
served with the notice of claimnor naned in the notice of claim(see
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generally General Muinicipal Law 8 50-e). Suprene Court denied the
moti on and, for the reasons that follow, we conclude that the order
shoul d be affirned.

First, as defendants correctly conceded at oral argument of this
appeal , CGeneral Municipal Law 8§ 50-e does not require service of a
notice of claimon the Enpl oyee Defendants as a condition precedent to
t he comencenent of this action. ECMCC is a public benefit
corporation (see Public Authorities Law § 3628 et seq.) and,
therefore, it is undisputed that the provisions of General Minici pal
Law 8 50-e apply (see Public Authorities Law 8 3641 [1] [a]; see e.qg.
Stanfield v Nohejl, 182 AD2d 1138, 1138). GCeneral Municipal Law § 50-
e (1) (b) provides, in pertinent part, that

“[s]ervice of the notice of claimupon an . :
enpl oyee of a public corporation shall not be a
condition precedent to the commencenent of an
action or special proceeding agai nst such person.
If an action or special proceeding is comrenced
agai nst such person, but not against the public
corporation, service of the notice of claimupon
t he public corporation shall be required only if
the corporation has a statutory obligation to

i ndemmi fy such person under this chapter or any
ot her provision of |aw (enphasis added).

It is undisputed that plaintiff served the notice of claimon
ECMCC i n accordance with the provisions of section 50-e (1) (b).
| nasnmuch as the statute unanbi guously states that service upon the
enpl oyees of ECMCC, i.e., the Enpl oyee Defendants, is not a condition
precedent to the commencenent of an action against the individual
enpl oyees, there is no nerit to defendants’ initial contention on
their notion that the failure to serve the Enpl oyee Defendants with
the notice of claimrequires dism ssal of the conplaint against them
(see generally Public Authorities Law 8§ 3641 [1] [a]; Schiavone v
County of Nassau, 51 AD2d 980, 981, affd 41 Ny2d 844; Sandak v Tuxedo
Uni on School Dist. No. 3, 308 NY 226, 230; Delgado v Connolly, 246
AD2d 484, 485). W thus note that, to the extent that our prior
decision in Rew v County of N agara (73 AD3d 1463, 1464) suggests that
service of a notice of claimupon an enpl oyee of a public corporation
is a condition precedent to comencenent of the action against such
enpl oyee, that decision is no longer to be foll owed.

Second, defendants contend that, although service of the notice
of claimon the Enpl oyee Defendants was not required, plaintiff was
neverthel ess required to nane those individual defendants in the
notice of claimas a condition precedent to the commencenent of an
action against them Despite precedent supporting that contention, we
agree with Suprene Court that there is no such requirenent.
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The requirenents for a notice of claimare found in General
Muni ci pal Law 8 50-e (2), which states:

“The notice shall be in witing, sworn to by or on
behal f of the clainmant, and shall set forth: (1)
t he nane and post-office address of each clai mant,
and of his [or her] attorney, if any; (2) the
nature of the claim (3) the tine when, the place
where and the manner in which the claimarose; and
(4) the itens of damage or injuries clainmed to
have been sustained so far as then practicable .

The notice of claimfiled by plaintiff against ECMCC cont ai ned
all of the required information. Defendants correctly contend,
however, that precedent fromthis Departnent and others requires that
all of the Enpl oyee Defendants al so be nanmed in the notice of claim
Wi | e recogni zing the inportance of stare decisis, we now concl ude
that our prior cases were wongly deci ded.

In both Rew (73 AD3d at 1464) and Cropsey v County of Ol eans
| ndus. Dev. Agency (66 AD3d 1361, 1362), this Court wote that Ceneral
Muni ci pal Law 8 50-e bars the commencenent of an action against an
i ndi vi dual who has not been naned in a notice of claimwhere such
notice is required by law. The decision in Rew cited only Cropsey for
that proposition, and the decision in Cropsey cited only Tannenbaum v
City of New York (30 AD3d 357, 358) in support of its statement to the
same effect. In deciding Tannenbaum the First Departnent cited only
Wiite v Averill Park Cent. Sch. Dist. (195 Msc 2d 409, 411 [Sup C
Renssel aer County 2003] [Janmes B. Canfield, J.]) in support of its
statenent that section 50-e “makes unauthorized an acti on agai nst
i ndi vi dual s who have not been named in a notice of clainf (Tannenbaum
30 AD3d at 358).

We can find no cases before Wiite with such a holding. |ndeed,
in Travelers Indem Co. v Cty of Yonkers (142 Msc 2d 334, 336), one
of the only reported cases addressing the issue prior to the decision
in Wiite, the court wote that it was “not aware of any provision in
the General Municipal Law [that] would require the plaintiff to nane
any officer, appointee or enployee in a notice of claimwhere the
muni ci pality was so naned as a party.” Because Wite appears to be
the first case to inpose such a requirenent, we begin our analysis
wi th that case.

The decision in Wite is devoid of any |egal authority supporting
the Justice’ s view that individual enployees nust be naned in a notice
of claimas a condition precedent to the comencenent of an action
agai nst them The Justice who authored the decision in Wite
concl uded that, w thout nam ng the individual enployees, the
muni ci pal ity does not have “enough information to enable [it] to
adequately investigate the clainf (195 Msc 2d at 411). He thus
concluded that “permtting plaintiffs to prosecute causes of action
agai nst individuals who were not nanmed in the[] notice of claimis
contrary both to the letter and the purpose of [CGeneral Muinicipal Law
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§ 50-e]” (id. at 412).1

Al t hough Waite has been cited in nunerous published and
unpubl i shed trial |evel cases, the first Appellate Division case to
cite Wiite is Tannenbaum (30 AD3d at 358). |In that case, the First
Depart nment wrote:

“Ceneral Municipal Law § 50-e nmakes unaut hori zed
an action against individuals who have not been
named in a notice of claim(see [Wite, 195 M sc
2d at 411]), thus warranting dismssal of the
state clains against [the individual defendants]
(see Matter of Rattner v Planning Comm. of Vil.
of Pleasantville, 156 AD2d 521, 526 [1989], Iv
di smissed 75 Ny2d 897 [1990])” (id. at 358).

As noted above, the decision in Wite cited no | egal authority
for its holding and, although the First Departnent also cited to
Rattner (156 AD2d at 526),2 that case does not stand for the
proposition that individual enployees nust be nanmed in a notice of
claim Rattner nerely held in relevant part that a notice of claim
pursuant to General Municipal Law 8 50-e is required for actions
agai nst individual parties where “it is clear that the [clains] were
brought against themin their official capacities” (id. at 526). That
i s because the purpose of a notice of claimis to permt governnental
authorities to investigate clains expeditiously (see Rosenbaumv City
of New York, 8 NY3d 1, 11; see generally Sandak, 308 NY at 232).

White and, subsequently, Tannenbaum have been foll owed by
other trial |evel cases (see e.g. Alnas v Loza, 2011 NY Slip Op
32721[ U] [Sup C, NY County]; Guzman v Gty of New York, 2011 NY
Slip Op 30797[U] [Sup C, NY County]; Martire v City of New York,
2009 NY Slip Op 31648[U [Sup T, NY County]; Gay v Gty of New
York, 2006 NY Slip Op 30417[U [Sup C, NY County], adhered to on
rearg 2007 NY Slip Op 34198[ U [Sup C, NY County]; T.P. ex rel
Patterson v Elnsford Union Free Sch. Dist., 2012 W 5992748, *8
[ SD NY]; Edwards v Jericho Union Free School Dist., 2012 W
5817281, *9 [ED NY]; Al exander v Westbury Union Free Sch. Dist.,
829 F Supp 2d 89, 110 [ED NY 2011]; Dilworth v Gol dberg, MD.,
2011 W 4526555, *6 [SD NY]; DC v Valley Cent. Sch. Dist., 2011
W. 3480389, *1 [SD NY]; Schafer v Hicksville Union Free Sch.
Dist., 2011 W 1322903, *11 [ED NY]).

’2In their reply brief, defendants contend that, because the
Court of Appeals dism ssed the plaintiff’s application for |eave
to appeal, they thus affirned the appellate court’s order. That
contention |l acks nmerit because a denial or dismssal of an
application for | eave to appeal is not the equival ent of an
affirmance (see e.g. Matter of Conservative Party of State of
N.Y. v New York State Bd. of Elections, 88 Ny2d 998, 998; Parillo
v Sal vador, 276 AD2d 1000, 1001, I|v denied 96 Ny2d 702; Matter of
Quirk v Evans, 116 M sc 2d 554, 556).
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Where the governnental entity would be required to indemify the

i ndi vi dual enpl oyees naned in a |awsuit, that governnmental entity nust
be afforded the sanme opportunity to investigate the clainms mde

agai nst the individuals. Thus, the issue in Rattner (156 AD2d at 526)
was whether a notice of claim to be served on the public corporation,
was required at all, not whether the notice of claimneeded to nane

t he specific individual enployees.

The First Department has recently reaffirnmed its position in
Tannenbaum stating that an action could not proceed agai nst
i ndi vi dual defendants “because they were not nanmed in the notice of
claimi (Cdeghorne v City of New York, 99 AD3d 443, 446). |In that
decision, the only case cited by the Court was Tannenbaum

Y

Qur first foray into the subject matter was our decision in
Cropsey. |In that case the plaintiff appealed froman order that,
inter alia, granted that part of the defendants’ notion to dism ss the
conplaint inits entirety as to an enployee of the defendant County of
Ol eans Industrial Devel opnment Agency. |In determning that Suprene
Court properly granted that part of the notion, we wote, “ ‘CGeneral
Muni ci pal Law 8 50-e nmakes unaut horized an action agai nst individuals
who have not been named in a notice of clainm where such a notice of
claimis required by |law (Cropsey, 66 AD3d at 1362, quoting
Tannenbaum 30 AD3d at 358).

I n our next decision addressing the issue, we were called upon to
deci de whether a trial court properly denied an individual deputy’s
notion to dismss the conplaint against him(Rew, 73 AD3d at 1464).

We w ot e:

“Ceneral Municipal Law 8§ 50-e bars an action

agai nst an i ndividual who has not been naned in a
notice of claimonly where such notice is required
by law [citing Cropsey, 66 AD3d at 1362]. The
nam ng of a county enployee in the notice of

claim and thus the service of the notice of claim
upon the enployee, ‘is not a condition precedent
to the commencenent of an action against such
person unless the county is required to i ndemify
such person’ ” (id. at 1464, quoting Bardi v
Warren County Sheriff’s Dept., 194 AD2d 21, 23-24,
citing 8 50-e [1] [b]).®

W ultimately held in Rew that a notice of claimwas not required by
| aw because the defendant County of N agara had no duty to indemify
t he individual deputy. The conduct of the deputy, as alleged by the
plaintiff, “ “amount[ed] to [an] intentional tort[ ]’ that [fell]
outside the scope of his enploynent and thus [was] not enconpassed

\W¢ have previously addressed the erroneous statenent
regardi ng service, supra.
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within the duty to indemify” (id. at 1464).

There is no doubt that, despite the absence of any statutory
provi sion so hol di ng, numerous cases have held that, where a notice of
claimis required by law, a plaintiff nust, as a condition precedent
to the cormencenent of an action against individual enployees of a
public corporation, nane those enployees in the notice of claim |In
support of her position that individual enployees need not be nanmed in
a notice of claim plaintiff notes the absence of any such requirenent
in General Municipal Law 8 50-e and quotes from Schi avone (51 AD2d at
981) for the proposition that,

“[oln a purely practical basis, it is obvious
that, uniquely in medical malpractice actions, a
potential claimnt nay be unable to ascertain the
perpetrators of the alleged mal practice within the
90-day notice period.”

Schi avone dealt with a conflict between County Law fornmer § 52
(2), which then required service of the notice of claimon al
i ndi vi dual enpl oyees as a condition precedent to the commencenent of
an action, and General Minicipal Law 8 50-d, which dealt with actions
agai nst gover nnent - enpl oyed physicians and required that service of a
notice of claimbe made pursuant to General Muinicipal Law 8 50-e,
i.e., only upon the nunicipal corporation (Schiavone, 51 AD2d at 981).
The Second Departnent determned that the failure to serve a notice of
cl ai mon resident physicians did not preclude the subsequent action
against them (id.). Relying on Sandak, the Court wote that, “[a]s in
Sandak, the physicians in the instant case all egedly perforned the
acts conpl ai ned of; they needed no advance notice, as does a
muni ci pality, to investigate facts of which they were unaware or to
obtain informati on which subsequently nmi ght cease to be avail abl e”

(id.).

The underlying issue in Schiavone concerned service of the notice
of claimon the resident physicians, but the Court’s rationale, i.e.,
recogni zing that a plaintiff may not have an opportunity to identify
the perpetrators of the tort in such a short period of tinme, applies
equally to whether those individuals nust be naned in a notice of
claim

V

The question for this Court is whether we should follow our prior
deci si ons, based on the doctrine of stare decisis.

“The doctrine of stare decisis recognizes that

| egal questions, once resolved, should not be
reexam ned every tinme they are presented . . . The
doctrine . . . rests upon the principle that a
court is an institution, not nmerely a collection
of individuals, and that governing rules of |aw do
not change nerely because the personnel of the
court changes . . . Stare decisis is the preferred
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course because it pronotes the evenhanded,

predi ctabl e, and consi stent devel opnent of | egal
principles, fosters reliance on judicial

deci sions, and contributes to the actual and
perceived integrity of the judicial process”
(Matter of Philadelphia Ins. Co. [Uica Natl. Ins.
Group], 97 AD3d 1153, 1155 [internal quotation
marks omitted]).

Wil e stare decisis is the preferred course, that doctrine "“does
not enjoin departure from precedent or preclude the overruling of
earlier decisions” (Matter of Sinonson v Cahn, 27 NY2d 1, 3; see Dufel
v Green, 198 AD2d 640, 640-641, affd 84 Ny2d 795). W previously
w ot e that,

“I'i]n our view, ‘[a]lthough due deference should
be accorded the doctrine of stare decisis in order
to pronote consistency and stability in the

deci sional law, we should not blindly follow an
earlier ruling [that] has been denonstrated to be
unsound sinply out of respect for that doctrine’

‘[ T] he doctrine of [stare decisis], like
al nost every other legal rule, is not without its
exceptions. It does not apply to a case where it

can be shown that the | aw has been m sunder st ood
or m sapplied, or where the former determ nation
is evidently contrary to reason. The authorities
are abundant to show that in such cases it is the
duty of courts to re-exam ne the question’ ” (Kash
v Jewi sh Hone & Infirmary of Rochester, NY.,

Inc., 61 AD3d 146, 150; see Runsey v New York &
New England R R Co., 133 NY 79, 85; see also
Matter of Eckart, 39 Ny2d 493, 498-499).

Al t hough “[p]recedents involving statutory interpretation are
entitled to great stability” (People v Hobson, 39 NY2d 479, 489; see
Matter of Chalachan v City of Binghanmton, 81 AD2d 973, 974, affd 55
NY2d 989), we conclude that the courts have nisapplied or
m sunderstood the law in creating, by judicial fiat, a requirenent for
notices of claimthat goes beyond those requirenents set forth in the

statute. |If the legislature had intended that there be a requirenent
that the individual enployees be named in the notices of claim it
could easily have created such a requirenent. Indeed, the absence of

such a requirenent has previously been noted (see Verponi v City of
New York, 31 Msc 3d 1230 [A], 2011 Ny Slip Op 50908 [U], *5). It is
a well-settled rule of statutory construction that, “where as here the
statute describes the particular situations in which it is to apply,
“an irrefutable inference nust be drawn that what is omtted or not

i ncluded was intended to be omtted or excluded ” (Patrolnen’s
Benevol ent Assn. of City of NY. v City of New York, 41 NY2d 205, 208-
209, quoting MKinney' s Cons Laws of NY, Book 1, Statutes, 8§ 240).

| nasnmuch as the notice of claimrequirenents are “in derogation of [a]
plaintiff’s comon-law rights,” the statute creating such a

requi renent should be strictly construed in the plaintiff’s favor
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(Sandak, 308 Ny at 230).
Finally, as the Court of Appeals has often stated:

“The test of the sufficiency of a Notice of Caim
is nerely ‘“whether it includes information
sufficient to enable the [rmunicipality] to
investigate’ . . . ‘Nothing nore may be required
Thus, in determ ning conpliance with the
requi renents of General Municipal Law 8 50-e,
courts should focus on the purpose served by a
Notice of Claim whether based on the claimant’s
description nunicipal authorities can |locate the
place, fix the time and understand the nature of
the accident” (Browmn v Cty of New York, 95 Ny2d
389, 393; see e.g. Rosenbaum 8 NY3d at 10-11
OBrien v Gty of Syracuse, 54 Ny2d 353, 358).

The underlyi ng purpose of the statute nay be served w t hout
requiring a plaintiff to nane the individual agents, officers or
enpl oyees in the notice of claim W share the concern enunciated in
Schi avone (51 AD2d at 981) that plaintiffs may not be able to neet
that judicially-created requirenent.

\

Therefore, to the extent that our decisions in Rew (73 AD3d at
1464) and Cropsey (66 AD3d at 1362) held that General Municipal Law 8
50-e bars an action against individuals who have not been nanmed in a
notice of claim where such a notice is required by |aw, those cases
are no longer to be followed. Accordingly, we conclude that the order
denyi ng defendants’ notion to dism ss the conpl aint against the
Enpl oyee Defendants should be affirned.

In view of our determ nation that the order should be affirned,
we do not address plaintiff’s remaining contention.

Ent er ed: March 22, 2013 Frances E. Caf arel
Cerk of the Court
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CAF 12-00151
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, SCON ERS, AND WHALEN, JJ.

IN THE MATTER OF ALISSIA E. C.
ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES,
PETI TI ONER- RESPONDENT;
MEMORANDUM AND ORDER
LI SA M E., RESPONDENT,
AND ANGELO B., RESPONDENT- APPELLANT.
(APPEAL NO. 1.)

WLLIAM D. BRODERI CK, JR., ELMA, FOR RESPONDENT- APPELLANT.
JOSEPH T. JARZEMBEK, BUFFALO, FOR PETI TI ONER- RESPONDENT.
DAVI D C. SCHOPP, ATTORNEY FOR THE CHI LD, THE LEGAL Al D BUREAU OF

BUFFALO, | NC., BUFFALO (CHARLES D. HALVORSEN OF COUNSEL), FOR ALISSIA
E. C

Appeal from an order of the Famly Court, Erie County (Lisa Bloch
Rodwi n, J.), entered Decenber 29, 2011 in a proceedi ng pursuant to
Fam |y Court Act article 10. The order adjudged that respondent
Angel o B. negl ected the subject child.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs.

Menorandum As limted by his brief, respondent father appeals
fromdi spositional orders entered in these child neglect proceedi ngs
insofar as they bring up for review related orders of protection that
were issued with respect to the subject children. W take judicial
notice of the fact that, during the pendency of these appeals, Famly
Court vacated the relevant orders of protection and entered new orders
of protection that will expire in Novenber 2013 (see generally Mtter
of Mchael B., 80 Ny2d 299, 318; Matter of Deamari W [Howard W], 83
AD3d 1489, 1489). Because “[n]o appeal lies froma vacated .
order” (Matter of N agara Mhawk Power Corp. v Town of Tonawanda
Assessor, 219 AD2d 883, 883), we dism ss these consolidated appeals
(see generally Matter of Justeen T., 17 AD3d 1148, 1148).

Ent er ed: March 22, 2013 Frances E. Caf ar el
Cerk of the Court
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CAF 12-00152
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, SCON ERS, AND WHALEN, JJ.

IN THE MATTER OF | SABEL |.G AND JAI LENE G
ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES,
PETI TI ONER- RESPONDENT;
MEMORANDUM AND ORDER
LI SA M E., RESPONDENT,
AND ANGELO B., RESPONDENT- APPELLANT.
(APPEAL NO. 2.)

WLLIAM D. BRODERI CK, JR., ELMA, FOR RESPONDENT- APPELLANT.
JOSEPH T. JARZEMBEK, BUFFALO, FOR PETI TI ONER- RESPONDENT.
DAVI D C. SCHOPP, ATTORNEY FOR THE CHI LDREN, THE LEGAL Al D BUREAU CF

BUFFALO, | NC., BUFFALO (CHARLES D. HALVORSEN OF COUNSEL), FOR | SABEL
| .G AND JAILENE G

Appeal from an order of the Famly Court, Erie County (Lisa Bloch
Rodwi n, J.), entered Decenber 29, 2011 in a proceedi ng pursuant to
Fam |y Court Act article 10. The order adjudged that respondent
Angel o B. negl ected the subject children.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs.

Same Menorandumas in Matter of Alissia EC. (___ AD3d __ [ Mar.
22, 2013]).
Ent er ed: March 22, 2013 Frances E. Cafarell

Cerk of the Court
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CAF 12-00153
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, SCON ERS, AND WHALEN, JJ.

IN THE MATTER OF MARI O A. B.
ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES,
PETI TI ONER- RESPONDENT;

MEMORANDUM AND ORDER
ANGELO B., RESPONDENT- APPELLANT,
AND LI SA E., RESPONDENT.
(APPEAL NO. 3.)

WLLIAM D. BRODERI CK, JR., ELMA, FOR RESPONDENT- APPELLANT.
JOSEPH T. JARZEMBEK, BUFFALO, FOR PETI TI ONER- RESPONDENT.
DAVI D C. SCHOPP, ATTORNEY FOR THE CHI LD, THE LEGAL Al D BUREAU OF

BUFFALO, | NC., BUFFALO (CHARLES D. HALVORSEN OF COUNSEL), FOR MARI O
A B.

Appeal from an order of the Famly Court, Erie County (Lisa Bloch
Rodwi n, J.), entered Decenber 29, 2011 in a proceedi ng pursuant to
Fam |y Court Act article 10. The order adjudged that respondent
Angel o B. negl ected the subject child.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs.

Same Menorandumas in Matter of Alissia EC. (___ AD3d __ [ Mar.
22, 2013]).
Ent er ed: March 22, 2013 Frances E. Cafarell

Cerk of the Court
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CA 12-01326
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, SCON ERS, AND WHALEN, JJ.

MARI A L. JAQUDE, PLAI NTI FF- APPELLANT,
\% ORDER
MATTHEW E. HANNAH, L. P. PARNASSOS AND RI TA J.

Bl ONDO, DEFENDANTS- RESPONDENTS.
(APPEAL NO 1.)

LAWRENCE A. SCHULZ, ORCHARD PARK, FOR PLAI NTI FF- APPELLANT.

HARRI S BEACH PLLC, PITTSFORD (A. VI NCENT BUZARD OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS MATTHEW E.  HANNAH AND L. P. PARNASSOS.

HAGELI N KENT LLC, BUFFALO (VI CTOR WRI GHT OF COUNSEL), FOR
DEFENDANT- RESPONDENT RI TA J. Bl ONDO.

Appeal from an order of the Suprene Court, Erie County (Donna M
Siwek, J.), entered June 15, 2012 in a personal injury action. The
order settled the record on appeal with respect to plaintiff’s appeal
fromthe order and judgnent (one paper) filed on April 1, 2011.

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed w t hout costs.

Ent er ed: March 22, 2013 Frances E. Cafarell
Cerk of the Court
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PRESENT: CENTRA, J.P., PERADOTTO, CARNI, SCONIERS, AND WHALEN, JJ.

CHRI STI NE HOLLY GRI FFI' N, PLAI NTI FF- RESPONDENT,
\% MEMORANDUM AND ORDER

M CHAEL DAVI D CGRI FFI' N, DEFENDANT- APPELLANT.

TI MOTHY E. | NGERSOLL, ATTORNEY FOR THE CHI LDREN
RESPONDENT.

KATHLEEN P. REARDON, ROCHESTER, FOR DEFENDANT- APPELLANT.
MAUREEN A. PI NEAU, ROCHESTER, FOR PLAI NTI FF- RESPONDENT.

TI MOTHY E. | NGERSOLL, ATTORNEY FOR THE CHI LDREN, ROCHESTER, FOR
ABI GAIL G, MARGARET G AND BENJAM N G

Appeal from an order of the Suprene Court, Monroe County (Kenneth
R Fisher, J.), entered February 14, 2012. The order, anong ot her
t hi ngs, nodified defendant’s visitation schedul e.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the | aw by vacating the first ordering
par agraph and as nodified the order is affirnmed w thout costs, the
order entered Novenber 14, 2011 insofar as it determ ned that
plaintiff established a change of circunstances is vacated, and the
anended order entered Decenber 8, 2011 is vacated in its entirety.

Menorandum  Plaintiff nother commenced this action seeking,
inter alia, a nodification of certain provisions with respect to the
parties’ access arrangenent set forth in their settlenent agreenent,
whi ch was incorporated in the judgnment of divorce; an upward
nmodi fication of defendant father’s child support obligation; and an
award of attorney’s fees. Followi ng a hearing, Suprenme Court issued a
deci sion and order entered Novenmber 14, 2011 (Novenber 2011 order) in
which it determ ned that defendant violated certain ternms of the
settlement agreenent and that plaintiff was therefore entitled to an
upward nodi fication of defendant’s child support obligation. The
court further determned that plaintiff established a change in
circunstances sufficient to warrant a nodification of the access
provisions in the settlement agreenent and that she was entitled to an
award of attorney’s fees. The court also issued an anmended order
entered Decenber 8, 2011 (Decenber 2011 order) in which it set forth
the nodified access provisions and an order entered February 7, 2012
in which it calculated defendant’s increased child support obligation
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(February 2012 order). Defendant appeals from an order entered
February 14, 2012 (final order) that, inter alia, incorporated the
Novenber 2011, Decenber 2011 and February 2012 orders.

At the outset, we reject plaintiff’s contention that certain
i ssues raised by defendant with respect to the nodification of the
access schedul e are not appeal abl e because they were the subject of a
consent order, i.e., the Decenber 2011 order. Although the Decenber

2011 order states at the end that it is a “[s]tipulation,” it states
at the beginning that it is an order entered after the court heard
“testinmony and . . . consider[ed] . . . evidence in this matter, in

the best interests of the children.” Additionally, the Novenber 2011
order states that the anended access provisions were the result of the
nodi fi cati on proposed by the Attorney for the Children. Notably, “no
agreenent or stipulation was placed upon the record during the .
[action]” and “the court issued a witten decision, a fact that
supports the notion that the determ nation was nade on the nerits”
(Matter of Schunk, 136 AD2d 904, 905; see generally CPLR 2104). Thus,
the record before us “does not clearly indicate that the [rel evant]
order was nmade by consent” (Schunk, 136 AD2d at 905).

We agree with defendant that the court erred in nodifying certain
access provisions in the settlenent agreenent. An existing access
arrangenent nmay be nodified only “upon a showi ng that there has been a
subsequent change of circunmstances” (Famly G Act 8§ 467 [b] [ii]),
which plaintiff failed to establish here (cf. Matter of Vasquez v
Barfield, 81 AD3d 1398, 1399). W therefore nodify the final order
accordingly. W further vacate the Novenber 2011 order insofar as it
determ ned that plaintiff established a change in circunstances
warranting a nodification of the access provisions in the settlenent
agreenent and the Decenber 2011 order inits entirety.

Def endant’ s contentions that the court erred in using his 2010
tax returns to calculate his child support obligation and that it
abused its discretion in not granting a dowward departure fromthe
Child Support Standards Act (CSSA) are raised for the first tine on
appeal and thus are not properly before us (see C esinski v Town of
Aurora, 202 AD2d 984, 985). In any event, those contentions |ack
merit. The settlenent agreenent provided that defendant woul d be
entitled to pay less than his required pro rata share of child support
pursuant to the CSSA in exchange for providing health insurance for
the children without any contribution fromplaintiff. The settlenent
agreenent required that, in the event that defendant “is not providing
the health insurance coverage for the children, then the parties shal
recal cul ate child support in accord with the [CSSA] and strictly apply
t he applicable percentages to the parties’ total conbined parental
inconme.” At the hearing, defendant admtted that he was no | onger
provi ding health insurance for the children and that he had stopped
reinbursing plaintiff for the health insurance premuns in July 2010.
Thus, the recal cul ation provisions of the settlenent agreenment were
triggered thereby requiring that defendant’s child support obligation
be cal culated in accordance with the CSSA. Wth respect to the
court’s use of the parties’ 2010 tax returns (see generally Donestic
Rel ations Law 8 240 [1-b] [b] [5] [i]; Matter of Kellogg v Kell ogg,
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300 AD2d 996, 996), the record does not indicate that the parties
provi ded the court with nore recent financial docunments to use in
cal cul ating defendant’s support obligation.

Finally, we reject defendant’s contention that the court abused
its discretion in awarding attorney’s fees to plaintiff. Contrary to
defendant’s contention, a party seeking an award of attorney’'s fees
need not denonstrate an inability to pay those fees (see DeCabrera v
Cabrera-RRosete, 70 NY2d 879, 881). The court here properly
“reviewfed] the financial circunstances of both parties together with
all the other circunstances of the case, . . . includ[ing] the
relative nerit of the parties’ positions” (id.). Moreover, we note
that this action was necessitated, in part, by defendant’s failure for
over a year to provide the children with health insurance, thereby
further justifying the court’s award (see generally Rados v Rados, 133
AD2d 536, 536).

Ent er ed: March 22, 2013 Frances E. Caf arel
Cerk of the Court
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IN THE MATTER OF SANDRA DOORLEY
PETI TI ONER- PLAI NTI FF,

\% OPI Nl ON AND ORDER

HONORABLE JOHN L. DEMARCO, HONORABLE JOHN R
SCHWARTZ, DALANA J. WATFORD, CRI M NAL DEFENDANT,
AND ANNI E PEARL PUGH, CRI M NAL DEFENDANT,
RESPONDENTS- DEFENDANTS.

SANDRA DOORLEY, DI STRICT ATTORNEY, ROCHESTER (KELLY CHRI STI NE WOLFORD
OF COUNSEL), PETI TI ONER- PLAI NTI FF PRO SE.

HONORABLE JOHN L. DEMARCO, ROCHESTER, RESPONDENT- DEFENDANT PRO SE

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES ECKERT OF
COUNSEL), FOR RESPONDENTS- DEFENDANTS DALANA J. WATFORD AND ANNI E PEARL
PUGH

CYRUS R VANCE, JR, NEWYORK CITY (VICTORIA M WH TE OF COUNSEL), FOR
DI STRI CT ATTORNEYS ASSOCI ATI ON OF THE STATE OF NEW YORK, AM CUS
CURI AE.

Proceedi ng pursuant to CPLR article 78 and decl aratory judgnent
action (initiated in the Appellate Division of the Suprene Court in
the Fourth Judicial Departnent pursuant to CPLR 506 [b] [1]) to conpel
respondent s Honorabl e John L. DeMarco and Honorabl e John R Schwart z
to comply with CPL 216.00 (1), and for other relief.

It is hereby ORDERED that said petition/conplaint insofar as it
seeks relief in the nature of a wit of prohibition and declaratory
relief is unaninmously granted w thout costs, the petition/conplaint
insofar as it seeks relief in the nature of mandanus to conpel is
deni ed, and

It 1s ORDERED, ADJUDGED and DECREED t hat respondents-defendants
Honor abl e John L. DeMarco and Honorable John R Schwartz shall admt
only those defendants neeting the criteria set forth in CPL 216.00 (1)
into the judicial diversion program

Opi ni on by Centra, J. P.
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Petitioner-plaintiff, the District Attorney of Mnroe County
(petitioner), comenced this original hybrid CPLR article 78
proceedi ng and decl aratory judgnent action agai nst respondents-
def endant s Honorabl e John L. DeMarco and Honorable John R Schwartz
(respondent judges), as well as agai nst respondents-defendants Dal ana
J. Watford and Anni e Pearl Pugh, both crim nal defendants (respondent
def endants). Respondent defendants were charged by indictnents with
various crimnal offenses and, after arraignment, were accepted in the
judicial diversion program by Judge DeMarco. Respondent defendants’
cases were thereafter transferred to Judge Schwartz. Petitioner
opposes judicial diversion for respondent defendants and seeks, inter
alia, mandamus to conpel respondent judges to conply with CPL 216. 00
(1), a judgnent prohibiting respondent judges from all ow ng respondent
defendants to participate in the judicial diversion program and a
j udgnent declaring that only defendants neeting the criteria set forth
in CPL 216.00 (1) are eligible for the judicial diversion program
The crimnal matters concerni ng respondent defendants were stayed
pendi ng the outcome of this proceeding/action. W now concl ude that
the petition/conplaint should be granted in part.

As part of the Drug Law Reform Act of 2009, the New York State
Legi slature enacted CPL article 216, which created a judicial
di version program all ow ng sel ected fel ony offenders, whose substance
abuse or dependence was a contributing factor to their crimnal
conduct, to undergo al cohol and substance abuse treatnent rather than
be sentenced to a termof inprisonment. After the arraignnment of an
“eligible defendant,” an authorized court deternm nes whether to allow
t he defendant to participate in judicial diversion (CPL 216.05 [1];
see CPL 216.05 [4]; People v DeYoung, 95 AD3d 71, 73-74).

CPL 216.00 (1) defines an “ ‘[e]ligible defendant’ ” for judicial
di versi on as

“any person who stands charged in an indictnent or
a superior court information with a class B, C, D
or E felony offense defined in article two hundred
twenty or two hundred twenty-one of the penal |aw
or any other specified offense as defined in

subdi vi sion four of section 410.91 of this chapter

Subdi visions (1) (a) and (b) of CPL 216.00, which do not apply here,
list certain defendants who are not eligible for judicial diversion,
such as defendants with a previous violent felony conviction. Penal
Law articles 220 and 221 relate to controll ed substances of fenses and
of fenses invol ving mari huana, respectively, and CPL 410.91 sets forth
the paraneters for a sentence of parole supervision. Notably, CPL
410.91 (4) was repealed as of April 7, 2009, prior to the effective
date of CPL 216.00; that subdivision of CPL 410.91 had inposed a
requi renent that the People consent to a sentence of parole
supervision for a specified offense that was a class D felony. It
appears that the reference to CPL 410.91 (4) was nerely a
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t ypographi cal error and that the legislature neant to cite CPL 410.91
(5), which lists the specified offenses (see Peter Preiser, Practice
Comment ari es, MKinney's Cons Laws of NY, Book 11A, CPL 216.00, 2012
Cumul ati ve Pocket Part at 69-70). The specified offenses listed in
CPL 410.91 (5) include offenses such as burglary in the third degree
(Penal Law 8§ 140.20) and crimnal mschief in the second degree (8§
145. 10) .

I n Monroe County, Judge DeMarco arraigns all felony indictments
cont ai ni ng charges that are not expressly excluded by CPL 216.00 (1)
(a) or (b). If Judge DeMarco determ nes that a defendant is eligible
for judicial diversion and the defendant wi shes to participate in that
program the case is transferred to Judge Schwartz, who nonitors
conpliance with the al cohol or substance abuse treatnment.

Wat ford was charged by an indictnent with four counts of
fal sifying business records in the first degree (Penal Law 8 175. 10),
three counts of identify theft in the second degree (8§ 190.79 [1]),
and one count of identify theft in the third degree (8 190.78 [1]).
The People alleged that Watford, on various dates in 2010, assuned the
identities of four individuals in order to obtain cable services.
After arraignnent, Judge DeMarco ordered Watford to undergo a
subst ance abuse eval uati on over the People’s objection. Watford
thereafter noved for admi ssion into judicial diversion, which the
Peopl e opposed. On April 25, 2012, Judge DeMarco granted the notion
and allowed Watford to be admitted into judicial diversion (People v
Watford, 36 Msc 3d 456, 461-462). Watford thereafter pleaded guilty
to the charges in the indictnent and signed a judicial diversion
contract. Watford was prom sed a m sdenmeanor conviction and a
sentence of no nore than three years of probation if she successfully
conpleted judicial diversion. In the event that Watford failed to
conpl ete judicial diversion, she would be sentenced to an
indeterminate termno greater than 2 to 4 years’ incarceration
Watford s case was then transferred to Judge Schwartz to nonitor her
conpliance with her judicial diversion contract.

In May 2012, Watford was charged by a second indictnment with
identity theft in the second degree (Penal Law § 190.79 [1]). The
Peopl e all eged that “on or about and between” January 5 and 9, 2012,
Wat ford assuned the identity of another individual and obtained in
excess of $500. After arraignment, Judge DeMarco on June 20, 2012
again allowed Watford into judicial diversion. She pleaded guilty to
the charge and signed a judicial diversion contract with the sane
terms as the prior contract.

Pugh was charged by an indictnment with pronoting prison
contraband in the first degree (Penal Law 8§ 205.25 [1]), assault in
the third degree (8§ 120.00 [1]), and petit larceny (8 155.25). The
Peopl e alleged that, on May 12, 2012, Pugh stole property froma
grocery store, caused physical injury to a security guard, and
knowi ngly and unlawfully introduced a cell phone into the Mnroe
County Jail. On August 8, 2012, Judge DeMarco accepted her into
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judicial diversion for the reasons he had outlined in his decision in
the Watford matter. Pugh thereafter pleaded guilty to the charges and

signed a judicial diversion contract. |If successful in judicial
di versi on, Pugh would receive a m sdenmeanor conviction and a sentence
of three years’ probation. |f unsuccessful, she would receive a

sentence of one year in jail.
Y

Petitioner conmmenced this original proceeding/action on August
24, 2012 seeking, inter alia, (1) a judgnment pursuant to CPLR 7803
(1), i.e., mandanus to conpel, directing respondent judges to deny
respondent defendants’ participation in the judicial diversion
program (2) a judgnment pursuant to CPLR 7803 (2), i.e., wit of
prohi bition, prohibiting respondent judges from all ow ng respondent
defendants to participate in the judicial diversion program and (3) a
j udgnment pursuant to CPLR 3001 declaring that only defendants who neet
the criteria of CPL 216.00 (1) are eligible for participation in the
judicial diversion program Petitioner contended that respondent
def endants were not eligible for judicial diversion because they did
not nmeet the criteria of CPL 216.00 (1).

Respondent defendants submtted answers, in which they asserted
that a determ nation that a defendant is eligible for judicial
diversion is never a mnisterial act, and al ways invol ves the exercise
of the court’s discretion; the respondent judges did not act in excess
of their jurisdiction or authorized powers; and the outcone of each
case is fact-specific. Watford alleged as an affirmati ve def ense that
t he proceedi ng/action was untinely. Judge DeMarco subnitted an answer
and raised three objections: the petition/conplaint failed to state a
claim the clainms were not the proper subject of a CPLR article 78
proceedi ng; and the proceedi ng/action was tine-barred. Judge Schwart z
has el ected not to appear.

Vv

Initially, we reject the tineliness objection. Petitioner
commenced this hybrid proceedi ng/ decl aratory judgnent action pursuant
to CPLR article 78 and CPLR 3001, respectively. The statute of
limtations for a proceedi ng seeki ng mandanus to conpel is four nonths
(see CPLR 217; Town of Webster v Village of Wbster, 280 AD2d 931,
933-934), as it is for a proceeding seeking prohibition (see CPLR 217;
Matter of Holtzman v Marrus, 74 NY2d 865, 866; Matter of Holtzman v
Gol dman, 71 Ny2d 564, 568 n 1). To determ ne the statute of
l[imtations for a declaratory judgnment action, we mnmust “exam ne the
substance of that action to identify the relationship out of which the
claimarises and the relief sought” (Solnick v Walen, 49 Ny2d 224,
229; see Bennett Rd. Sewer Co. v Town Bd. of Town of Cam ||l us, 243
AD2d 61, 66). |If the rights of the parties nmay be resolved in a
different form of proceeding for which a specific limtations period
applies, then we nust use that period (see Sol nick, 49 Ny2d at 229-
230). As explained below, petitioner properly seeks a wit of
prohi bition, and thus that four-nmonth statute of limtations al so
applies to the declaratory judgnment action (see Matter of Riverkeeper,
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Inc. v Crotty, 28 AD3d 957, 960; see generally Walton v New York State
Dept. of Correctional Servs., 8 NY3d 186, 194).

Judge DeMarco’ s decision granting Watford’s notion for adm ssion
into judicial diversion on the first indictnment was issued April 25,
2012, and his decision granting her adm ssion into judicial diversion
on the second indictnent was made on June 20, 2012. Hi s decision
granting Pugh admi ssion into judicial diversion was made on August 8,
2012. Petitioner commenced this original proceeding/action in this
Court on August 24, 2012, which was within the four-nmonth statute of
l[imtations, and this proceeding/action is therefore tinely.

Vi

“[T] he remedy of mandanus is available to conpel a governnent al
entity or officer to performa mnisterial duty, but does not lie to
conpel an act which involves an exercise of judgnment or discretion”
(Matter of Brusco v Braun, 84 NY2d 674, 679; see Matter of Maron v
Silver, 14 NY3d 230, 249, rearg dismssed 16 NY3d 736). A party
seeki ng mandanus to conpel “nmust have a clear legal right to the
relief demanded and there must exist a correspondi ng nondi scretionary
duty on the part of the [judge] to grant that relief” (Matter of
Scherbyn v Wayne-Fi nger Lakes Bd. of Coop. Educ. Servs., 77 Ny2d 753,
757, see Matter of Harper v Angiolillo, 89 Ny2d 761, 765).

W concl ude that the renmedy of mandamus to conpel is not
appropriate here, and thus that part of the petition/conplaint seeking
that relief should be denied. The statutory schene of CPL article 216
establishes that a court has discretion in determ ning whether to
all ow a defendant into the judicial diversion program For exanple,
CPL 216.05 (4) provides that when an authorized court determ nes “that
an eligible defendant should be offered al cohol or substance abuse

treatment . . . , an eligible defendant may be all owed to participate
in the judicial diversion programoffered by this article” (enphasis
added). Inasnuch as a court’s duties under CPL article 216 are not

mnisterial in nature, mandanus to conpel does not apply.
VI |

Because of its extraordinary nature, a wit of prohibition lies
only where there is a clear legal right to that relief (see Matter of
Pirro v Angiolillo, 89 NY2d 351, 356). Prohibition is avail able when
“a court—n cases where judicial authority is challenged—acts or
threatens to act either without jurisdiction or in excess of its
aut hori zed powers” (Holtzman, 71 NY2d at 569; see Pirro, 89 NY2d at
355). Prohibition does not lie to correct trial errors; the
difference between a trial error and an action in excess of the
court’s power is that the latter inpacts the entire proceeding (see
Hol t zman, 71 NY2d at 569).

“When a petitioner seeks relief in the nature of
prohi bition pursuant to CPLR 7803 (2), the court
must nmake a two-tiered analysis. It nust first
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determ ne whether the issue presented is the type
for which the remedy may be granted and, if it is,
whet her prohibition is warranted by the nerits of
the claint (id. at 568).

Whet her to grant prohibition is within the discretion of the court
(see Matter of Soares v Herrick, 20 NY3d 139, 145; Matter of Rush v
Mor due, 68 NY2d 348, 354).

Here, petitioner alleges that Judge DeMarco | acked the power to
grant respondent defendants acceptance into judicial diversion and
seeks to prohibit enforcement of his orders. Although the
appeal ability or nonappeal ability of an issue is not dispositive (see
Hol tzman, 71 Ny2d at 570), it is a factor to consider when determ ning
whet her prohibition is an appropriate renedy (see Rush, 68 Ny2d at
354; Matter of Doe v Connell, 179 AD2d 196, 198). Here, the People
are unable to appeal a judicial diversion eligibility determ nation
(see generally CPL 450.20). Moreover, Judge DeMarco’ s determ nations
affected the entire proceedi ngs i nasnmuch as respondent defendants were
diverted fromthe normal crimnal proceedings. W therefore conclude
that petitioner has a clear legal right to the relief of prohibition.

We now consi der whet her Judge DeMarco acted in excess of his
aut hori zed powers in a matter over which he has jurisdiction. CPL
216.00 (1) provides as follows:

“ *Eligible defendant’ neans any person who stands
charged in an indictnment or a superior court
information with a class B, C, D or E felony

of fense defined in article two hundred twenty or
two hundred twenty-one of the penal |aw or any

ot her specified offense as defined in subdivision
four of section 410.91 of this chapter, provided,
however, a defendant is not an ‘eligible
defendant’ if he or she:

“(a) within the preceding ten years,
excluding any tinme during which the of fender
was incarcerated for any reason between the
time of conm ssion of the previous felony and
the tinme of conm ssion of the present felony,
has previously been convicted of: (i) a
violent felony offense as defined in section
70.02 of the penal law or (ii) any other

of fense for which a nerit tinme allowance is
not avail abl e pursuant to subparagraph (ii)
of paragraph (d) of subdivision one of
section eight hundred three of the correction
law, or (iii) a class A felony offense
defined in article two hundred twenty of the
penal |aw, or

“(b) has previously been adjudicated a second
violent felony offender pursuant to section
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70.04 of the penal |law or a persistent
violent felony offender pursuant to section
70. 08 of the penal |aw.

“A defendant who al so stands charged with a
violent felony offense as defined in section 70.02
of the penal |aw or an offense for which nerit
time all owance is not avail able pursuant to
subparagraph (ii) of paragraph (d) of subdivision
one of section eight hundred three of the
correction law for which the court must, upon the
def endant’ s conviction thereof, sentence the
defendant to incarceration in state prison is not
an eligible defendant while such charges are
pendi ng. A defendant who is excluded fromthe
judicial diversion program pursuant to this

par agr aph or paragraph (a) or (b) of this
subdi vi si on may becone an eligi bl e def endant upon
t he prosecutor’s consent.”

Thus, the first paragraph of CPL 216.00 (1) lists who is an
“ *[e]ligible defendant’ ” for acceptance into judicial diversion. It
i s undi sputed that respondent defendants were not charged with any
of fenses under Penal Law 88 220 or 221, or any specified offense in
CPL 410.91. In our opinion, that ends the inquiry, and respondent

defendants are not eligible for judicial diversion. It is well
settled that “ ‘[w here the | anguage of a statute is clear and
unanbi guous, courts nust give effect to its plain neaning " (People v

Ki sina, 14 NY3d 153, 158; see People v Wllianms, 19 Ny3d 100, 103).
Li kew se, “statutory interpretation always begins with the words of
the statute” (People v Levy, 15 NY3d 510, 515).

Despite the unanbi guous | anguage of the statute, Judge DeMarco
chose to exam ne the nature and purpose of the statute and concl uded
that the proper interpretation of the statute was to permt respondent
defendants entry into judicial diversion (Watford, 36 Msc 3d at 457-
461). Specifically, Judge DeMarco found that, because respondent
defendants were not ineligible for judicial diversion pursuant to CPL
216.00 (1) (a) and (b), it was within his discretion to determ ne
whet her they were eligible for judicial diversion, even though they
also did not qualify for that program pursuant to the criteria set
forth in CPL 216.00 (1) and 410.91 (5) (Watford, 36 Msc 3d at 458).
That was error. “ ‘[Clourts nust construe clear and unanbi guous
statutes as enacted and may not resort to interpretative contrivances
to broaden the scope and application of the statutes’ ” (People v
Pagan, 19 Ny3d 368, 370). “Because the clearest indicator of
legislative intent is the statutory text . . . , and the text of [CPL
216.00 (1)] is clear and unanbi guous with respect to the matter in
guestion, we need not explore the |egislative history behind that
statute . . . in an attenpt to discern a contrary intent” (People v
Ski nner, 94 AD3d 1516, 1518 [internal quotation marks omtted]).

Sinply put, had the legislature intended all nonviol ent offenders
who conmitted crines because of their drug addiction to be eligible
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for judicial diversion, it could have easily so stated. “It is not
allowabl e to interpret what has no need of interpretation, and when
the words have a definite and precise neaning, to go el sewhere in
search of conjecture in order to restrict or extend the neaning .
Courts cannot correct supposed errors, om ssions or defects in

| egi slation” (Meltzer v Koenigsberg, 302 NY 523, 525 [internal
guotation marks omtted]).

Respondent defendants contend that the statute is anbi guous
because it refers to CPL 410.91 (4), which was repealed at the tine
CPL 216.00 was enacted, and thus the statute nust be interpreted by
exam ning the purpose of the legislation. It is true, as pointed out
earlier, that the statute contains what appears to be sinply a
t ypographical error. Instead of referring to CPL 410.91 (5), which
lists specified offenses, it refers to CPL 410.91 (4), which as
respondent defendants correctly note was repealed prior to the
effective date of this statute. W conclude, however, that the defect
does not render the statute anbiguous. Courts have uniformy
interpreted the citation to CPL 410.91 (4) to be a citation to CPL
410.91 (5) (see e.g. People v DeYoung, 95 AD3d 71, 73; People v
Caster, 33 Msc 3d 198, 200; see also Peter Preiser, Practice
Comment ari es, MKinney’'s Cons Laws of NY, Book 11A, CPL 216. 00, 2012
Cumul ati ve Pocket Part at 69-70).

Respondent defendants al so object to a plain reading of the
stat ut e because such a readi ng woul d gi ve prosecutors sweepi ng
authority to indict individuals only for crimes that would render them
ineligible for judicial diversion, and the intent of the |egislature
was to give courts the discretion to decide who should be allowed into
judicial diversion. Judge DeMarco was al so troubled by that prospect
(Watford, 36 Msc 3d at 460 [“it is inconprehensible that the
| egi slature intended to give prosecutors, rather than judges, the
final say as to who gets considered for the program and who does
not”]). It is well settled, however, that prosecutors have *broad
di scretion to decide what crinmes to charge” (People v Urbaez, 10 NY3d
773, 775; see People v Lawence, 81 AD3d 1326, 1326, |v denied 17 Ny3d
797). There is no indication in this case that the prosecutor sought
to indict respondent defendants with only non-eligible offenses. In
any event, even if we disagreed with the People’ s exercise of
di scretion, that is not a basis for a court to “exceed its |egal
authority and base [its determ nation of] eligibility [for judicial
di version] upon an unindi cted charge” (Caster, 33 Msc 3d at 204).

Thus, we conclude that, by refusing to conply with the plain
| anguage of CPL 216.00 (1), Judge DeMarco acted in excess of his
authority in matters over which he has jurisdiction (see Matter of
Green v DeMarco, 87 AD3d 15, 20; Matter of Cosgrove v Ward, 48 AD3d
1150, 1151).

VI
Finally, we agree with petitioner that she is also entitled to

declaratory relief (see Green, 87 AD3d at 20). “Although a
decl aratory judgnent often revolves around a particular set of facts,
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[t]he remedy is available in cases where a constitutional question is
involved or the legality or neaning of a statute is in question and no
guestion of fact is involved” (Matter of Mrgenthau v Erl baum 59 Ny2d
143, 150, cert denied 464 US 993 [internal quotation nmarks omtted]).
Additionally, the “crimnal court’s ruling nmust have an obvi ous effect
extending far beyond the matter pending before it so that it is likely
that the issue will arise again with the sane result in other cases”
(1d. at 152). Judge DeMarco relied on his decision in Watford in
simlarly determning that Pugh was entitled to judicial diversion
even t hough she was not charged with an eligible offense. Thus, “it
can be assunmed that the issue presented here will recur in other
prosecutions and that [Judge DeMarco] will decide the issue in the
same way’” (Green, 87 AD3d at 20).

I X

Accordi ngly, we conclude that those parts of the
petition/conplaint seeking relief in the nature of a wit of
prohi bition and declaratory relief should be granted and that part of
the petition/conplaint seeking relief in the nature of mandamus to
conpel shoul d be denied. Consequently, respondent judges should be
prohi bited fromgranting respondent defendants’ notions to be all owed
to participate in judicial diversion, fromaccepting their guilty
pl eas and their judicial diversion contracts, and fromtaking any
further action on respondent defendants’ cases in judicial diversion.
Further, a judgnent should be entered declaring that respondent judges
admt only those defendants neeting the criteria set forth in CPL
216.00 (1) into the judicial diversion program

Ent er ed: March 22, 2013 Frances E. Caf arel
Cerk of the Court
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Appeal from an order and judgment (one paper) of the Suprene
Court, Erie County (Donna M Siwek, J.), entered April 1, 2011 in a
personal injury action. The order and judgnent, inter alia, dismssed
plaintiff’s conplaint on the nerits as to all defendants.

It is hereby ORDERED that the order and judgnent so appeal ed from
is unaninmously affirmed w thout costs.

Menorandum Plaintiff comenced this action to recover damages
for injuries she allegedly sustained as a result of a notor vehicle
acci dent involving defendant Matthew E. Hannah and a second notor
vehi cl e accident, which occurred approximately 45 m nutes | ater,

i nvol ving defendant Rita J. Biondo. At the time of the accident,
Hannah was driving a utility truck owned by his enpl oyer, defendant
L. P. Parnassos (Parnassos), during the course of his enploynment, and
any liability on the part of Parnassos would be vicarious only (see
generally Fenster v Ellis, 71 AD3d 1079, 1080).

A jury trial was held during which Biondo conceded that she was
negligent in the operation of her vehicle. Following the trial, the
jury returned a verdict of no cause of action based on its
determ nation that Hannah was not negligent in the operation of his
vehicle and that plaintiff had not sustained a serious injury as a
result of the accident with Biondo. Plaintiff appeals froman order
and judgnent that, inter alia, denied her notion seeking to set aside
the verdict as against the weight of the evidence or, in the
alternative, seeking judgnent notw thstanding the verdict on the
i ssues of negligence and causation. W reject plaintiff’s contention
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that Suprene Court erred in denying her notion.

“Ajury verdict should not be set aside as agai nst the wei ght of
t he evi dence unl ess the verdict could not have been reached upon any
fair interpretation of the evidence” (Enright v Bryne, 20 AD3d 549,
549; see Garrett v Manaser, 8 AD3d 616, 616; Aprea v Franco, 292 AD2d
478, 478). “The determ nation of the jury, which observed the
wi t nesses and the evidence, is entitled to great deference” (Enright,
20 AD3d at 549; see Hernandez v Carter & Parr Mobile, 224 AD2d 586,
587) .

W concl ude that the verdict with respect to Hannah was not
agai nst the weight of the evidence. Plaintiff’s accident wth Hannah
occurred shortly after a significant snowstorm which resulted in
extensive tree damage, as well as power and overhead utility line
damage. Hannah was in the process of backing out of a driveway when
his vehicle collided with plaintiff’s vehicle. Hannah testified that,
as he was backing up, he was driving at a rate of speed of between one
and two mles per hour and had engaged the rear back-up |ights and
alarm as well as two flashing yell ow beacon |lights |ocated on the
truck’s roof. He also testified that his line of sight was obstructed
by piles of tree branches and snow on both sides of the driveway.
Plaintiff testified that she never saw Hannah’s vehicle prior to the
collision. Thus, based on the evidence presented at trial, the jury
coul d reasonably concl ude that Hannah was not negligent in his
operation of the utility truck. Inasnmuch as the jury's verdict with
respect to Hannah was supported by a fair interpretation of the
evi dence, we decline to disturb it. W also conclude that the verdict
with respect to Biondo was not agai nst the weight of the evidence. It
cannot be said that the evidence regarding plaintiff’s alleged serious
injury preponderates so heavily in plaintiff’s favor that the verdict
with respect to that issue could not have been reached on any fair
interpretation of the evidence (see Lopreiato v Scotti, 101 AD3d 829,
829- 830).

Contrary to plaintiff's alternative contention with respect to
Hannah, she was not entitled to judgnent notw thstanding the verdict
on the issue of Hannah' s all eged negligence (see generally Cohen v
Hal | mark Cards, 45 Ny2d 493, 499). Contrary to plaintiff’s
alternative contention with respect to Biondo, she was not entitled to
j udgnment notw thstanding the verdict determning that, as a result of
t he acci dent, she sustained a serious injury. G ven the conflicting
testinmony of plaintiff’s experts and defendants’ expert on the issues
whet her plaintiff sustained a serious injury and the causation of her
alleged injuries, it cannot be said that there is “no valid |line of
reasoni ng and perm ssible inferences which could possibly |ead
rational [persons] to the conclusion reached by the jury on the basis
of the evidence presented at trial” (id. at 499; see Pawl aczyk v
Jones, 26 AD3d 822, 823, |v denied 7 NY3d 701).

Finally, we reject plaintiff’s contention that the court
conmtted reversible error by permtting the attorney for Hannah and
Par nassos to cross-exam ne plaintiff using physical therapy and
nmedi cal records that were not in evidence. Even assuning, arguendo,
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that the court erred in permtting that |ine of questioning, we
conclude that the error “would not have affected the result” of this
action and that any such error therefore is harm ess (Palnmer v Wight

& Kreners, 62 AD2d 1170, 1170; see Cook v Oswego County, 90 AD3d 1674,
1675) .

Ent er ed: March 22, 2013 Frances E. Caf ar el
Cerk of the Court
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PRESENT: SCUDDER, P.J., CENTRA, LINDLEY, SCONIERS, AND MARTOCHE, JJ.

IN THE MATTER OF CRAI G SI NGLETARY, PETI TI ONER
\% MEMORANDUM AND ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (LEAH R. NOWOTARSKI OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (KATHLEEN M ARNOLD OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Department by order of the Suprenme Court, Wom ng County [Mark H
Dadd, A . J.], entered August 21, 2012) to review a determ nation of
respondent. The determnation found after a Tier IIl hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
annul l ed on the aw wi thout costs, the second anended petition is
granted, the penalty is vacated, and respondent is directed to expunge
frompetitioner’s institutional record all references to the violation
of inmate rules 113.25 (7 NYCRR 270.2 [B] [14] [xv]), 114.10 (7 NYCRR
270.2 [B] [15] [i]), 180.10 (7 NYCRR 270.2 [B] [26] [i]) and 180.11 (7
NYCRR 270.2 [B] [26] [ii]).

Menorandum In this CPLR article 78 proceedi ng, petitioner seeks
review of a Tier IIl hearing determnation finding himguilty of
violating various inmate rules arising fromallegations that he
conspired to have his girlfriend snuggle mari huana to himduring a
prison visit. The only evidence at the disciplinary hearing of such a
conspiracy was correspondence between defendant and his girlfriend,
who did not in fact smuggle drugs into prison or even attenpt to do
so. W agree with petitioner that the determ nation nmust be annul |l ed
because respondent violated 7 NYCRR 720.4, which governs the opening
of incom ng correspondence.

Pursuant to 7 NYCRR 720.4 (f) (2), the prison superintendent mnust
request docunentation fromthe person seeking authority to open
incomng mail so as “to determne that there are sufficient grounds
for reading the mail, that the reasons for reading the mail are



- 2- 167
TP 12-01564

related to the legitimate interests of safety, security, and order,
and that the reading is no nore extensive than is necessary to further

th[o]se interests.” Here, the evidence presented at the hearing did
not establish that the superintendent conplied with the above nandate
bef ore aut horizing the opening of petitioner’s mail. Because evidence

that was admtted at the hearing was seized in contravention of
respondent’s rules and regul ations, the Hearing Oficer’s

determ nati on based on that evidence “nust be annulled and al
references thereto expunged frompetitioner’s file” (Matter of Chavis
v CGoord, 265 AD2d 798, 799; see Matter of Knight v Goord, 255 AD2d
930, 931).

Ent er ed: March 22, 2013 Frances E. Caf arel
Cerk of the Court
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KA 11-02614
PRESENT: SCUDDER, P.J., CENTRA, LINDLEY, SCONIERS, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

ROBERT P. Bl EGANOASKI, DEFENDANT- APPELLANT.

AMY L. HALLENBECK, FULTON, FOR DEFENDANT- APPELLANT.

GREGORY S. OAKES, DI STRICT ATTORNEY, OSWEGO ( COURTNEY E. PETTIT OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the OGswego County Court (Walter W
Haf ner, Jr., J.), rendered Septenber 19, 2011. The judgnment convicted
def endant, upon a jury verdict, of rape in the second degree and
endangering the welfare of a child.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  On appeal from a judgnment convicting himfollowng a
jury trial of rape in the second degree (Penal Law 8§ 130.30 [1]
[statutory rape]) and endangering the welfare of a child (8 260.10
[1] ), defendant contends that the verdict is against the weight of the
evidence. W reject that contention. The indictnent alleged that
def endant had sexual intercourse with his 13-year-old niece when she
and her brother were visiting his residence on Easter Sunday in 2009.
Def endant was 42 years old at the tinme. Approxinmately one year after
the incident occurred, the victimtold a counsel or at youth canp what
had happened, and the police were then notified. At trial, the victim
testified that defendant threw her on the bed and forced hinself on
her while she screaned for defendant to stop and attenpted to fight
himoff. According to the victim defendant “reeked” of beer and
staggered out of the bedroom after raping her. Defendant’s sister
testified that the victim her daughter, had a good relationship with
defendant prior to Easter 2009, but had not been to his residence
since that tinme. The physician who exam ned the victimtestified that
her hymen had been torn, and the victimtestified that she was a
virgin when she was raped by defendant. Defendant took the stand in
his own defense, testifying that he had no recoll ection of what
happened on the night in question because he was highly intoxicated
froma conbi nati on of al cohol and nedi cation. Defendant nevert hel ess
deni ed having attacked the victim testifying that he never laid a
hand on her.
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View ng the evidence in light of the elenments of the crinmes as
charged to the jury (see People v Danielson, 9 NY3d 342, 349), we
conclude that the verdict is not against the weight of the evidence
(see generally People v Bl eakl ey, 69 Ny2d 490, 495). The jury
credited the testinony of the victimover that of defendant, and the
victims testinony was not incredible as a matter of law, i.e., it was
not “ ‘inpossible of belief because it [was] manifestly untrue,
physi cal |y inpossible, contrary to experience, or
self-contradictory’ ” (People v Garafol o, 44 AD2d 86, 88; see People v
Runph, 93 AD3d 1346, 1347, |v denied 19 NY3d 967). Al though the
victimdid not imrediately report the crinme and waited approxi mately
one year before reporting it, she explained the reason for her del ay
at trial, thus presenting “a credibility issue for the jury to
resol ve” (People v Reynolds, 81 AD3d 1166, 1167, |v denied 16 NY3d
898; see People v Gathers, 47 AD3d 959, 960-961, |v denied 10 Ny3d
863) .

We reject defendant’s further contention that County Court
consi dered unreliable evidence in determning the sentence, i.e., that
def endant gave the victimherpes. “ ‘Aside from paraneters of
puni shrent defined by the statute which defines the offense, the only
real limt to the court’s discretion in inposing sentence is the
defendant’s right to be sentenced on reliable and accurate
information” ” (People v Warren, 100 AD3d 1399, 1403; see People v
Travers, 95 AD3d 1239, 1240; see generally People v Qutley, 80 Nyad
702, 712). “This right, in turn, is protected by the procedural right
to a reasonabl e opportunity to refute the aggravating factors which
m ght have negatively influenced the court” (Warren, 100 AD3d at 1403
[internal quotation marks omtted]).

Here, defendant had anple notice prior to sentencing that the
victimclained that defendant gave her herpes and thus could have
obt ai ned nedi cal evidence to refute the victinis allegation. The
prepl ea investigation report twi ce nmentioned that the victim had
contracted herpes from defendant, and that report was provided to
def endant before sentencing. Nor did defendant request an adj ournnment
to attenpt to procure such evidence. It was thus for the court “to
consi der defendant’s argunents and to evaluate the information
contained in the [presentence] report[s] in determning the
appropriate sentence” (People v Batthany, 27 AD3d 837, 838).

Finally, we reject defendant’s contention that the sentence is
unduly harsh and severe, given that the court sentenced defendant to
four years in prison, three years |ess than the maxi mum puni shnment
al l oned, and considering the nature of the offense. W therefore
perceive no basis to nodify the sentence as a matter of discretion in
the interest of justice.

Ent er ed: March 22, 2013 Frances E. Caf arel
Cerk of the Court
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MELVI N L. STEPHENSQON, DEFENDANT- APPELLANT.

JAVES L. DOWSEY, I11, ELLICOITVILLE, FOR DEFENDANT- APPELLANT.

LORI PETTIT RIEMAN, DI STRICT ATTORNEY, LITTLE VALLEY, FOR RESPONDENT.

Appeal from a judgnment of the Cattaraugus County Court (Larry M
H nelein, J.), rendered January 31, 2011. The judgnent convicted
def endant, upon a jury verdict, of murder in the second degree,
mans| aughter in the first degree and robbery in the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmorandum  On appeal froma judgnent convicting himfollowng a
jury trial of nmurder in the second degree (Penal Law 8§ 125.25 [3]),
mansl aughter in the first degree (8 125.20 [1]), and robbery in the
first degree (8 160.15 [1]), defendant contends that the evidence is
legally insufficient to establish his comm ssion of any of the charged
crinmes. Defendant further contends that the verdict is against the
wei ght of the evidence. Although defendant failed to preserve for our
review his challenge to the | egal sufficiency of the evidence, we
“ ‘necessarily review the evidence adduced as to each of the el enents
of the crinmes in the context of our review of defendant’s chall enge
regardi ng the weight of the evidence’ ” (People v Stepney, 93 AD3d
1297, 1298, |v denied 19 NY3d 968; see People v Danielson, 9 NY3d 342,
349; People v Francis, 83 AD3d 1119, 1120, |v denied 17 NY3d 806).

View ng the evidence in the light nost favorable to the Peopl e,
as we nmust in the context of a legal sufficiency analysis (see People
v Contes, 60 NY2d 620, 621), we conclude that the evidence is legally
sufficient to establish that defendant forcibly stole noney fromthe
victimand that, during the course and comm ssion of that robbery, he
strangled the victimto death. W further conclude that, when viewed
inlight of the elenents of the crinmes as charged to the jury (see
Dani el son, 9 NY3d at 349), the verdict is not against the weight of
t he evidence (see generally People v Bl eakley, 69 Ny2d 490, 495).

Al t hough there was no direct evidence that defendant killed the victim
or stole nmoney fromhim there was anple circunstantial evidence of
defendant’s guilt, and it is well settled that circunstantial evidence
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is “not a disfavored formof proof and, in fact, nmay be stronger than
di rect evidence when it depends upon ‘undi sputed evidentiary facts
about whi ch human observers are less likely toerr . . . or to
distort’ ” (People v Geraci, 85 Ny2d 359, 369).

The victim an 80-year-old man who lived alone in an apartnment in
t he sane buil di ng where defendant resided, was found dead inside his
apartnment by a Meal s-on-Weel s vol unteer who brought himfood at
approximately 11: 00 a.m on Decenber 1, 2009. The victimhad been
strangl ed and had several open cuts or abrasions on his body. The
ai de who assisted the victimwi th his bathing and ot her needs
testified that the victimhad no cuts or abrasions on his body when
she gave hima shower the previous day. According to the Mdi cal
Exam ner, the victimwas killed sonmetime between 9:00 that norning and
8:30 the night before. There were drops of the victinm s blood on the
j acket defendant was wearing when he was questioned by the police on
Decenber 1, 2009, and the victim s DNA was found on a pair of gloves
i n def endant’ s pocket.

In addition, several residents of the apartnment building
testified that they observed defendant inside the victims apartnent
t he night before his body was found, and one resident heard the two
men argui ng over noney. Defendant’s forner girlfriend testified that,
several weeks before the victimwas killed, defendant said that he was
tired of being “broke” and that he could take noney fromthe “old man
downstairs” while he was sleeping. Another witness testified that
defendant told himin m d-Novenber 2009 that he was going to kill the
victim

The Peopl e al so introduced evidence that the victimhad nore than
$100 in his wallet on Novenmber 30, 2009, when he was | ast seen alive,
and that his wallet was enpty when he was found dead the foll ow ng
nmorni ng. During the day on Novenber 30, 2009, defendant, who was
unenpl oyed, had no noney. He attenpted to sell sonmething that day to
anot her resident in the building, saying that he needed noney to
purchase mnutes for his cell phone. The resident declined to buy
anyt hing from defendant. The next norning, i.e., the sanme norning
that the victinms body was found, defendant purchased a carton of
cigarettes and a 24-pack of beer, anong other itens. He also had
m nutes on his cell phone. When questioned by the police about where
he got the noney to pay for the beer and cigarettes, defendant said
that he won $100 froma lottery ticket he purchased and cashed at the
store on Decenber 1, 2009. The police learned that no lottery tickets
were cashed at that store that day for nore than $20. In light of the
above evidence, we cannot conclude that the evidence is legally
insufficient or that the verdict is against the weight of the evidence
(see generally Bl eakl ey, 69 Ny2d at 495).

Def endant’ s remai ning contention is that defense counsel was
ineffective for failing to preserve for our review his challenge to
the |l egal sufficiency of the evidence. Because we have reviewed the
sufficiency of the evidence in determ ning whether the verdict is
agai nst the wei ght of the evidence, defendant was not prejudiced by
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defense counsel’s failure to preserve the sufficiency contention.

Ent er ed: March 22, 2013 Frances E. Cafarell
Cerk of the Court
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IN THE MATTER OF M CHAEL J. M MASSI,
PETI TI ONER- APPELLANT,

Vv MEMORANDUM AND ORDER
TOMN OF WH TESTOMN ZONI NG BOARD OF APPEALS,

RESPONDENT- RESPONDENT.
(APPEAL NO. 1.)

DOUGLAS H. ZAMELI'S, MANLI US, FOR PETI TI ONER- APPELLANT.

WLLIAM P. SCHM TT, TOM ATTORNEY, UTI CA, FOR RESPONDENT- RESPONDENT.

Appeal from an order of the Suprene Court, Onondaga County
(Anthony J. Paris, J.), entered May 7, 2012 in a proceedi ng pursuant
to CPLR article 78. The order, sua sponte, transferred venue of the
proceedi ng from Onondaga County to Onei da County.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi thout costs and the matter is
remtted to Suprenme Court, Onondaga County, for further proceedings in
accordance with the followi ng Menorandum Petitioner conmenced this
CPLR article 78 proceeding seeking to annul two determ nations of
respondent made in connection with petitioner’s application for an
area variance froma provision of the Town of Whitestown’ s Zoning
Ordi nance. The proceedi ng was commenced in Suprene Court, Onondaga
County, and by the order in appeal No. 1 that court, sua sponte,
transferred the proceeding to Suprene Court, Oneida County, pursuant
to CPLR 507. W agree with petitioner that the court erred in
transferring the proceeding sua sponte. CPLR 509 provides that the
pl ace of trial may be changed to another county “by order upon notion,
or by consent.” CPLR 510 provides the grounds for the change of the
pl ace of trial, upon a notion. A court “is authorized to change venue
only upon notion and may not do so upon its own initiative” (Kelson v
Nedi cks Stores, 104 AD2d 315, 316). Additionally, a CPLR article 78
proceedi ng seeking to annul a determ nation denying a request for an
area vari ance does not affect the title to, or the possession, use or
enj oynent of, real property, and thus the court erred in relying on
CPLR 507 in transferring the proceeding. In view of our
determ nation, we vacate the judgnment in appeal No. 2 dismssing the
petition, and we do not address the issues raised in appeal No. 2.

Ent er ed: March 22, 2013 Frances E. Caf arel
Cerk of the Court
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IN THE MATTER OF M CHAEL J. M MASSI,
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\% MEMORANDUM AND ORDER
TOMN OF WH TESTOMNN ZONI NG BOARD OF APPEALS,

RESPONDENT- RESPONDENT.
(APPEAL NO. 2.)

DOUGLAS H. ZAMELI'S, MANLIUS, FOR PETI TI ONER- APPELLANT.

WLLIAM P. SCHM TT, TOM ATTORNEY, UTI CA, FOR RESPONDENT- RESPONDENT.

Appeal from a judgnent (denom nated order) of the Suprene Court,
Oneida County (Norman |. Siegel, A J.), entered July 19, 2012 in a
proceedi ng pursuant to CPLR article 78. The judgnent dism ssed the
petition.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously vacated w t hout costs.

Sanme Menorandum as in Matter of M nmassi v Town of Whitestown
Zoning Bd. of Appeals ([appeal No. 1] = AD3d __ [Mar. 22, 2013]).

Ent er ed: March 22, 2013 Frances E. Cafarell
Cerk of the Court
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COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (Richard A
Keenan, J.), rendered August 14, 2009. The judgnent convicted
def endant, upon her plea of guilty, of assault in the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting her,
upon her plea of guilty, of assault in the first degree (Penal Law §
120.10 [1]). At the time of her plea on the assault count, defendant
also admtted to a violation of probation. The sentence of probation
had previously been inposed upon her conviction of robbery in the
third degree (8 160.05). As part of the negotiated plea agreenent,
def endant was prom sed that the sentences for the two convictions
woul d be ordered to run concurrently. At the plea proceedings, County
Court warned defendant that, if she was arrested on crimnal charges
or violated any of the ternms of the orders of protection that were in
pl ace, it would no | onger be bound by the sentencing agreenent. Prior
to sentencing, defendant was arrested and charged with crim nal
contenpt in the first degree (8 215.51 [b] [vi]) for violating a no
contact order of protection. At sentencing, the court inposed an
enhanced sentence by ordering that the sentences for the assault
conviction and the violation of probation conviction run
consecutively.

Def endant contends that the court erred in inposing an enhanced
sentence because there was no “legitimte basis” for defendant’s
arrest. Defendant failed to preserve her contention for our review
because she failed to object to the enhanced sentence or to nove to
wi t hdraw her plea or to vacate the judgnent of conviction on that
ground (see People v Baxter, 302 AD2d 950, 951, I|v denied 99 NY2d 652;
Peopl e v Evans, 302 AD2d 893, 894, |v denied 100 Ny2d 561). In any
event, defendant’s contention is without nerit inasnmuch as there was a
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sufficient inquiry made to support “the existence of a legitimte
basis for the arrest on that charge” (People v Qutley, 80 Ny2d 702,
713; see People v Ayen, 55 AD3d 1305, 1306). At an CQutley hearing,

t he conpl ai nant identified defendant’s voice in two tel ephone calls
made to himwhile a no contact order of protection in his favor was in
effect. Additionally, tel ephone records denonstrated that numerous

t el ephone calls were nade fromthe resi dence where defendant was
staying to the conplainant’s tel ephone during the period that the
order of protection was in effect. Furthernore, we see no reason to
di sturb the sentence i nposed.

Ent er ed: March 22, 2013 Frances E. Caf arel
Cerk of the Court
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DEREK GOCODI NG, RESPONDENT- APPELLANT.

EMVETT J. CREAHAN, DI RECTOR, MENTAL HYA ENE LEGAL SERVI CE, BUFFALO
(MARGOT S. BENNETT OF COUNSEL), FOR RESPONDENT- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (ALLYSON B. LEVINE OF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (John L
M chal ski, A. J.), entered February 2, 2012 in a proceedi ng pursuant to
Mental Hygiene Law article 10. The order, anong other things,
deternmi ned that respondent is a dangerous sex offender requiring
confinement and commtted himto a secure treatnent facility.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent appeals from an order revoking his prior
regimen of strict and intensive supervision and treatnent (SIST),
determ ning that he is a dangerous sex offender requiring confinenent
and commtting himto a secure treatnent facility (see Mental Hygi ene
Law § 10.01 et seq.). Contrary to respondent’s contention, we
conclude that petitioner established by clear and convincing evidence
at the dispositional hearing that he is a dangerous sex offender
requiring confinenment (see 88 10.03 [e]; 10.07 [f]). Moreover,
Suprene Court, as the trier of fact, was “ ‘in the best position to
eval uate the weight and credibility of the conflicting psychiatric
testinmony presented’ ” (Matter of State of New York v Blair, 87 AD3d
1327, 1327; see Matter of State of New York v Tinothy JJ., 70 AD3d
1138, 1144), and we see no basis to disturb its decision to credit the
testinmony of petitioner’s expert over that of respondent’s expert (see
Blair, 87 AD3d at 1327). W reject respondent’s further contention
that petitioner was required to “refute the possibility of a |less
restrictive placenment” or that the court was required to specifically
address the issue of a less restrictive alternative (see Matter of
State of New York v Enrique T., 93 AD3d 158, 166-167, |v dism ssed 18
NY3d 976) .

Finally, respondent’s constitutional and statutory chall enges to
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the treatnment he received while in a reginen of SIST (see Mental

Hygi ene Law § 10.11) at Md-Erie Counseling and Treat ment Services
(Md-Erie) are not properly before us inasnmuch as they are unpreserved
for our review (see Blair, 87 AD3d at 1328; see generally Matter of

G ovanni K. [Dawn K. ], 68 AD3d 1766, 1767, |v denied 14 NY3d 707). In
any event, on the record before us, there is no evidence that either
petitioner or Md-Erie failed to fulfill its treatnent
responsibilities or violated respondent’s due process rights.

Ent er ed: March 22, 2013 Frances E. Caf arel
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

212

CA 12-01513
PRESENT: SM TH, J.P., PERADOTTO, CARNI, VALENTINO, AND MARTOCHE, JJ.

JEREMY CUPP, PLAI NTI FF- APPELLANT,
\% MEMORANDUM AND ORDER

EDWARD MCGAFFI CK AND VANSANTI S DEVELOPMENT, | NC.,
DEFENDANTS- RESPONDENTS.
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Appeal from an order of the Suprenme Court, Monroe County (Thonas
M Van Strydonck, J.), entered Novenber 30, 2011. The order denied
plaintiff’s notion for partial summary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani mously reversed on the [ aw wi thout costs and the notion is
gr ant ed.

Menorandum Plaintiff comenced this action seeking danages for
personal injuries he sustained as a result of an accident in which his
nmotorcycle was struck by a tractor-trailer that was owned by VanSanti s
Devel opnent, Inc. and operated by Edward McGaffick (collectively,
defendants). Plaintiff appeals froman order denying his notion for
partial summary judgnment on the issue of negligence. W agree with
plaintiff that Suprenme Court erred in denying the notion, and we
therefore reverse the order and grant the notion.

The Vehicle and Traffic Law provides that “[t]he driver of a
not or vehicle shall not follow another vehicle nore closely than is
reasonabl e and prudent, having due regard for the speed of such
vehicles and the traffic upon and the condition of the hi ghway”
(Vehicle and Traffic Law 8 1129 [a]). |In support of the notion,
plaintiff submtted his deposition testinony and that of MGaffick,
wherein they each testified that the tractor-trailer operated by
McGaffick struck plaintiff’s notorcycle fromthe rear while the two
vehicl es proceeded in the right lane of traffic on the New York State
Thruway. Thus, “plaintiff[] established [his] prima facie entitlenent
to judgnment as a matter of |aw by denonstrating, through [his]
deposition testinony, that [his] vehicle was traveling within one |ane
of traffic at all times when it was struck in the rear by
[ MGaffick’ s] vehicle” (Scheker v Brown, 85 AD3d 1007, 1007; see
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Nsi ah- Ababi o v Hunter, 78 AD3d 672, 672-673; see also Atkinson v
Safety Kleen Corp., 240 AD2d 1003, 1004; cf. Maxwell v Lobenberg, 227
AD2d 598, 598-599). Additionally, it is well settled that “drivers
have a duty to see what should be seen and to exerci se reasonabl e care
under the circunstances to avoid an accident” (Byrne v Cal ogero, 96
AD3d 704, 705; see Johnson v Phillips, 261 AD2d 269, 271).

McGaffick’s deposition testinmony that he did not see plaintiff’s

not orcycl e before the collision establishes that he violated that

duty.

Def endants’ subm ssion of McGaffick’s deposition testinony that
it was rainy and dark and that plaintiff was wearing dark clothing did
not raise a triable issue of fact in opposition to the notion. “Even
according full credit to the defendants’ version of the accident, it
was insufficient to raise a triable issue of fact in light of the

ci rcunst ances of the accident” (Volpe v Linoncelli, 74 AD3d 795, 795;
see also Faul v Reilly, 29 AD3d 626, 626; Downs v Toth, 265 AD2d 925,
925). “When a driver approaches another vehicle fromthe rear, he is

bound to maintain a reasonably safe rate of speed and to .

conpensate for any known adverse road conditions” (Young v City of New
York, 113 AD2d 833, 834; see Downs, 265 AD2d at 925). In addition,
plaintiff testified at his deposition that his notorcycle |lights were
illum nated, and defendants introduced no evidence to the contrary.
Consequently, the court erred in denying the notion.

Ent er ed: March 22, 2013 Frances E. Caf arel
Cerk of the Court
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KA 12-00148
PRESENT: CENTRA, J.P., FAHEY, CARNI, LINDLEY, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

BRANDON H. CARTER, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

DAVID J. FARRUG A, PUBLI C DEFENDER, LOCKPCRT (JOSEPH G FRAZI ER OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL J. VI OLANTE, DI STRI CT ATTORNEY, LOCKPORT (LAURA T. BI TTNER OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Niagara County Court (Sara S
Sperrazza, J.), rendered May 27, 2011. The judgnent convicted
def endant, upon his plea of guilty, of attenpted crim nal possession
of a controlled substance in the fifth degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirned.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of attenpted crim nal possession of a
control |l ed substance in the fifth degree (Penal Law 88 110.00, 220.06
[5]). Contrary to defendant’s contention, the record establishes that
he know ngly, voluntarily and intelligently waived the right to appeal
(see generally People v Lopez, 6 Ny3d 248, 256), and that valid waiver
forecl oses any chall enge by defendant to the severity of the sentence
(see id. at 255; see generally People v Lococo, 92 Ny2d 825, 827;
Peopl e v Hidal go, 91 Ny2d 733, 737).

Ent er ed: March 22, 2013 Frances E. Caf ar el
Cerk of the Court
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KA 12- 00394
PRESENT: CENTRA, J.P., FAHEY, CARNI, LINDLEY, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

BRANDON H. CARTER, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

DAVID J. FARRUG A, PUBLI C DEFENDER, LOCKPCRT (JOSEPH G FRAZI ER OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL J. VI OLANTE, DI STRI CT ATTORNEY, LOCKPORT (LAURA T. BI TTNER OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Niagara County Court (Sara S
Sperrazza, J.), rendered May 27, 2011. The judgnent convicted
def endant, upon his plea of guilty, of crimnal possession of a weapon
in the third degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirned.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of crimnal possession of a weapon in the
third degree (Penal Law 8§ 265.02 [7]). Contrary to defendant’s
contention, the record establishes that he know ngly, voluntarily and
intelligently waived the right to appeal (see generally People v
Lopez, 6 NY3d 248, 256), and that valid waiver forecloses any
chal | enge by defendant to the severity of the sentence (see id. at
255; see generally People v Lococo, 92 NY2d 825, 827; People v
Hi dal go, 91 Ny2d 733, 737).

Ent er ed: March 22, 2013 Frances E. Caf arel
Cerk of the Court
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PRESENT: CENTRA, J.P., FAHEY, CARNI, LINDLEY, AND WHALEN, JJ.

IN THE MATTER OF DANI EL KARLI N,
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

MALCOLM R. CULLY, SUPERI NTENDENT, COLLI NS
CORRECTI ONAL FACI LI'TY AND ANDREA W EVANS
CHAI RWOVAN, NEW YORK STATE DI VI SI ON OF PAROLE
RESPONDENTS- RESPONDENTS.

DANI EL KARLI'N, PETI TI ONER- APPELLANT PRO SE

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (W LLIAME. STORRS OF
COUNSEL), FOR RESPONDENTS- RESPONDENTS.

Appeal from a judgnent (denom nated order) of the Suprene Court,
Erie County (Penny M Wbl fgang, J.), entered May 2, 2012 in a
proceedi ng pursuant to CPLR article 78. The judgnent dism ssed the
petition.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner appeals froma judgnment dismssing his
petition pursuant to CPLR article 78 seeking to annul the
determ nation of the New York State Division of Parole (Parol e Board)
in May 2011, denying himparole release for the fourth tine.
“Petitioner is currently serving an aggregate termof 12 to 36 years
in prison having been convicted in tw different counties of numerous
sex crinmes involving young boys whom he supervi sed while he was
enpl oyed as a canp counselor” (Matter of Karlin v New York State Div.
of Parole, 77 AD3d 1015, 1015; see Matter of Karlin v Al exander, 57
AD3d 1156, 1156, |v denied 12 NY3d 704). \While incarcerated,
petitioner obtained his bachelor’s degree and successfully
participated in and | ed several prograns. Neverthel ess,
“[d]iscretionary rel ease on parole shall not be granted nerely as a
reward for good conduct or efficient performance of duties while
confined” (Executive Law 8 259-i [2] [c] [A]; see Matter of Silnmon v
Travis, 95 NY2d 470, 476; Matter of Gaston v Berbary, 16 AD3d 1158,
1159). W reject the contention of petitioner that the Parol e Board
failed to consider the positive aspects of his institutional record
and based its determ nation solely upon the seriousness of the crines
(cf. Matter of King v New York State Div. of Parole, 190 AD2d 423,
432-433, affd 83 Ny2d 788; Matter of Johnson v New York State Div. of
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Parol e, 65 AD3d 838, 839). Although the Parole Board focused on the
“deviant” nature of petitioner’s crines, it “also considered
petitioner’s program acconplishnents, clean disciplinary record and
postrel ease plans in making its decision” (Karlin, 77 AD3d at 1015;
see Silnon, 95 NY2d at 476-477). Further, the Parole Board noted
that, while petitioner’s behavior had i nproved since his |ast parole
interview, it was concerned with the “nultiple disciplinary

viol ations” that petitioner had accunul ated before 2007. W concl ude
that there was no “show ng of irrationality bordering on inpropriety”
with respect to the Parole Board' s determ nation, and thus there is no
basis for judicial intervention (Matter of Russo v New York State Bd.
of Parole, 50 Ny2d 69, 77; see Silnon, 95 Ny2d at 476). Finally,
“Ipletitioner failed to raise [his equal protection claim in his

adm ni strative appeal and thus has failed to exhaust his

adm nistrative renedies wth respect to that contention” (Matter of
Shapard v Zon, 30 AD3d 1098, 1099).

Ent er ed: March 22, 2013 Frances E. Caf arel
Cerk of the Court
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PRESENT: SM TH, J.P., FAHEY, SCONI ERS, VALENTINO, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

CRUSHAWN EVANS, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCClI ETY, SYRACUSE (PHI LI P ROTHSCH LD OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Suprenme Court, Onondaga County
(John J. Brunetti, A J.), rendered Septenber 18, 2009. The judgnent
convi cted defendant, upon a nonjury verdict, of assault in the second
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously reversed on the facts, the indictnment is dismssed and the
matter is remtted to Suprenme Court, Onondaga County, for proceedi ngs
pursuant to CPL 470. 45.

Menmor andum  Def endant appeal s froma judgnent convicting him
upon a nonjury verdict of assault in the second degree (Penal Law
8§ 120.05 [4]). The conviction arises fromthe accidental msfire of a
sawed-of f shotgun in Lincoln Park in Syracuse. Defendant failed to
preserve for our review his contention that the People failed to
establish that he had the requisite reckless nental state and thus
that the evidence is legally insufficient to support the conviction
i nasmuch as he failed to nove for a trial order of dismssa
specifically directed at the all eged insufficiency (see People v G ay,
86 Ny2d 10, 19).

Def endant further chall enges the wei ght of the evidence
supporting the verdict, however, and we thus “necessarily reviewthe
evi dence adduced as to each of the elenents of the cringe[] in the
context of our review of defendant’s chall enge regarding the weight of
t he evi dence” (People v Caston, 60 AD3d 1147, 1149). *“[B]ased on al
t he credi bl e evidence[, we conclude that] a different finding would
not have been unreasonable,” and we therefore conduct an independent
review of the trial evidence (People v Bl eakley, 69 NYy2d 490, 495).
“The Court of Appeals has recently reiterated that, in review ng the
wei ght of the evidence, we nust ‘affirmatively review the record;

i ndependently assess all of the proof; substitute [our] own
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credibility determ nations for those made by the [factfinder] in an
appropriate case; determ ne whether the verdict was factually correct;
and acquit a defendant if [we are] not convinced that the [factfinder]
was justified in finding that guilt was proven beyond a reasonabl e
doubt’ 7 (People v Qoerl ander, 94 AD3d 1459, 1459, quoting People v
Del anota, 18 Ny3d 107, 116-117). Upon our review, we conclude that
the People failed to establish beyond a reasonabl e doubt that

def endant “engage[d] in conduct which create[d] or contribute[d] to a
substantial and unjustifiable risk that serious physical injury to
anot her person by neans of a deadly weapon . . . [would] occur”

(CJI 2d[ NY] Penal Law 8§ 120.05 [4]; see generally Delanpta, 18 NY3d at
116-117). The People’s theory of the case was that defendant’s

reckl essness was denonstrated by conduct including bringing a | oaded
firearm i.e., a sawed-off shotgun, to the park; possessing that
firearmin proximty to others; and holding it pointed at the victim
whi | e def endant was i nbi bi ng al cohol, disregarding the risk that it
mght msfire. The People failed to establish beyond a reasonabl e
doubt that defendant engaged in any of those activities. Indeed, they
failed to present any evidence establishing that defendant brought the
gun to the park; that the gun bel onged to defendant; and that

def endant had any know edge that the gun was | oaded with live
anmuni ti on or was aware of —and consciously di sregarded—the risk that
it mght msfire (see generally Penal Law 8§ 15.05 [3]). The only

wi t ness who observed defendant with the gun testified that as
defendant “was picking it up it just went off.” None of the three

W tnesses to the shooting, including the witness who observed
defendant with the gun, testified that defendant pointed the gun at
the victimat any time. Thus, although there was undi sputed evi dence
of a serious physical injury and credible testinony that there was a
deadly weapon in the park, we conclude that Supreme Court, as the
factfinder, “failed to give the evidence the weight it should be
accorded on the issue whet her defendant recklessly caused [serious]
physi cal injury” by neans of a deadly weapon or a dangerous instrunent
(People v Goth, 71 AD3d 1391, 1392). Consequently, we reverse the

j udgnment of conviction and dismss the indictnment. 1In |ight of our
determ nation, we need not consider defendant’s remai ning contentions.

Ent er ed: March 22, 2013 Frances E. Caf arel
Cerk of the Court
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PRESENT: SM TH, J.P., FAHEY, SCONI ERS, VALENTINO, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

ANTHONY J. HOLMES, DEFENDANT- APPELLANT.

THE ABBATOY LAWFIRM PLLC, ROCHESTER (DAVID M ABBATOY, JR, OF
COUNSEL), FOR DEFENDANT- APPELLANT.

CI NDY F. | NTSCHERT, DI STRICT ATTORNEY, WATERTOMN, FOR RESPONDENT.

Appeal froma judgnent of the Jefferson County Court (KimH.
Martusewi cz, J.), rendered May 29, 2009. The judgnent convicted
def endant, upon a jury verdict, of assault in the third degree (two
counts), intimdating a victimor witness in the third degree (two
counts) and endangering the welfare of a child.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  On appeal froma judgment convicting himfollow ng a
jury trial of two counts each of assault in the third degree (Penal
Law 8§ 120.00 [1]) and intimdating a victimor witness in the third
degree (8 215.15 [1]), and one count of endangering the welfare of a
child (8 260.10 [1]), defendant challenges the |legal sufficiency and
wei ght of the evidence with respect to the conviction of intimdating
avictimor witness in the third degree and endangering the welfare of
a child. Defendant failed to preserve for our review his contention
that the evidence supporting the conviction of endangering the welfare
of achildis legally insufficient on the ground that the child at
i ssue was not in the roomwhere the assault occurred (see People v
Carncross, 14 NY3d 319, 324-325; People v Gray, 86 Ny2d 10, 19; People
v Di zak, 93 AD3d 1182, 1185, |Iv denied 19 NY3d 972, reconsideration
deni ed 20 NY3d 932). Defendant’s contention that the evidence is
legally insufficient to support that conviction because the People
failed to establish that the child at issue was not nentally or
enotional ly harnmed, however, is properly before us (see People v
Payne, 3 NY3d 266, 273, rearg denied 3 NY3d 767). In any event, both
of defendant’s contentions with respect to the |legal sufficiency of
t he evi dence supporting that conviction lack nerit, as does
defendant’ s contention concerning the | egal sufficiency of the
evidence with respect to the conviction of intimdating a victim or
Wi tness (see generally People v Bl eakl ey, 69 NY2d 490, 495). In
addition, view ng the evidence in |light of the elenents of those
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crimes as charged to the jury (see People v Danielson, 9 NY3d 342,
349), we conclude that the verdict is not against the weight of the
evi dence (see generally Bl eakley, 69 Ny2d at 495). “[R]esolution of

i ssues of credibility, as well as the weight to be accorded to the

evi dence presented, are prinmarily questions to be determ ned by the
jury” (People v Wtherspoon, 66 AD3d 1456, 1457, |v denied 13 NY3d 942
[internal quotation marks omtted]).

Contrary to defendant’s further contention, County Court’s
Mol i neux ruling did not constitute an abuse of discretion (see People
v Dorm 12 NY3d 16, 19; People v Duperroy, 88 AD3d 606, 607, |v denied
18 NY3d 957; People v Galloway, 61 AD3d 520, 520-521, Iv denied 12
NY3d 915). W note in any event that the court’s limting instruction
inits jury charge “served to alleviate any potential prejudice
resulting fromthe adm ssion of the evidence” (People v Al ke, 90 AD3d
943, 944, |v denied 19 NY3d 994; see People v Freece, 46 AD3d 1428,
1429, |v denied 10 Ny3d 811).

Moreover, there is no nmerit to defendant’s contention that he was
prejudiced by the timng of the People’s notice of intention to offer
Mol i neux evidence, the timng of the Mlineux hearing, which was
conducted during jury selection, and the timng of the court’s
Mol i neux ruling, which was made upon the conpletion of jury selection.
According to defendant, the timng of the court’s Mlineux ruling upon
the conpletion of jury selection denied himthe opportunity to explore
the potential inpact of that evidence on voir dire. It is well
settled that “a defendant is not entitled as a matter of law to
pretrial notice of the People’s intention to offer evidence pursuant
to People v Molineux (168 NY 264 [1901]) or to a pretrial hearing on
the adm ssibility of such evidence” (People v Small, 12 NY3d 732, 733;
see People v Ventimglia, 52 Ny2d 350, 362). Defendant’s contention
t hat defense counsel was forced to prepare for trial as if there would
be no Mdlineux evidence |lacks nerit inasmuch as the record reflects
that the Peopl e advi sed def ense counsel at the Sandoval hearing of the
possibility that Ml ineux issues would be raised shortly before trial,
and there is no record support for defendant’s further contention that
the timng of the Mlineux request was such that defendant could not
di scuss those issues with defense counsel. |In any event, with respect
to the timng of the court’s Mlineux ruling, we note that the court’s
[imting instruction concerning the jury’s consideration of such
evi dence obvi ated any need for defense counsel during voir dire to
expl ore the inpact of that evidence.

Also without merit is defendant’s contention that the court
failed to engage in the second part of the Ventimglia analysis, i.e.,
the court never anal yzed whet her the probative val ue of evidence of
defendant’s prior bad acts was outweighed by its potential for
prejudi ce (see People v Cass, 18 Ny3d 553, 560; Ventimglia, 52 Nyad
at 362). Although the court arguably could have better “recited its
di scretionary bal ancing of the probity of such evidence against its
potential for prejudice’” (People v Meseck, 52 AD3d 948, 950, |v denied
11 NY3d 739), we conclude that, viewing the record in its entirety,
the court conducted the requisite balancing test (see id.). Here,
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def ense counsel opposed the introduction of the Ml ineux evidence
based on its prejudicial effect, and the court’s Ml ineux
determnation included a limting instruction to the jury (see People
v Mlot, 305 AD2d 729, 731, |v denied 100 Ny2d 585).

Finally, we note that the certificate of conviction reflects that
def endant was convicted of assault in the third degree with respect to
the first count of the indictrment under Penal Law § 120.00, rather
than nore specifically under Penal Law § 120.00 (1), and it thus nust
be anmended to that extent (see generally People v Martinez, 37 AD3d
1099, 1100, lv denied 8 NY3d 947).

Ent er ed: March 22, 2013 Frances E. Caf arel
Cerk of the Court
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PRESENT: SM TH, J.P., SCONI ERS, VALENTI NO, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

Rl CKY PROCTOR, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALQO, | NC., BUFFALO ( ROBERT B. HALLBORG
JR, OF COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO ( MATTHEW B. POWAERS OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprene Court, Erie County (Russel
P. Buscaglia, A J.), rendered Decenber 10, 2010. The judgnment
convi cted defendant, upon a jury verdict, of nurder in the second
degree and crim nal possession of a weapon in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of, inter alia, murder in the second degree (Penal
Law 8§ 125.25 [1]). W reject defendant’s contention that Suprene
Court erred in denying his notion for a mstrial after a wtness
testified that she had seen defendant’s photograph in a photo array
presented to her by a police detective who was investigating the
subj ect hom cide. The reference was brief and inadvertent, and any
prejudi ce to defendant was mnim zed by the court’s curative
instruction (see People v Cruz, 134 AD2d 886, 886, |v denied 71 Ny2d
894; see al so People v Gonzal ez, 295 AD2d 264, 265, |v denied 99 Nyad
535; People v Rodriguez, 281 AD2d 289, |v denied 98 Ny2d 701). In any
event, any error in the adm ssion of that testinony is harnl ess (see
generally People v Crimmins, 36 NyY2d 230, 241-242).

W reject defendant’s further contention that the court erred in
admtting negative identification testinony (see People v Wl der, 93
NY2d 352, 356). Defendant and his brother were so simlar in
appearance that they were referred to as “twi ns” by those who knew
t hem and, thus, such testinony was rel evant and probative in
establishing that the witnesses to this crinme could distinguish
def endant from his brother.

Def endant further contends that the court erred in denying his
motion for a mstrial based on the court’s om ssion of allegedly
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critical testinony froma readback given in response to a jury note.
That contention is not preserved for our review inasnuch as defense
counsel failed to raise that contention before the jury had
recommenced its deliberations, when any “error could have been cured”
(People v Ramrez, 15 NY3d 824, 826; see People v Smart, 100 AD3d
1473, 1474). |In any event, defendant’s contention is without nerit.
The record establishes that after defense counsel brought the om ssion
to the court’s attention, the court imediately took steps to have
that testinony read to the jury. Wen the jury announced that it had
a verdict before the suppl enental readback could be given, the court,
on the record, outlined a procedure that involved not accepting the
verdict until that readback was given and then directing the jury to
continue its deliberations with the benefit of having heard that

suppl emental testinony. The court therefore properly followed the
procedures outlined in People v O Rama (78 NY2d 270, 277-278).
Finally, the sentence is not unduly harsh or severe.

Ent er ed: March 22, 2013 Frances E. Caf arel
Cerk of the Court
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COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( MATTHEW DUNHAM OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Monroe County Court (Richard A
Keenan, J.), rendered Novenber 26, 2008. The judgnent convicted
def endant, upon a jury verdict, of crimnal possession of a controlled
substance in the third degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously reversed on the law and the indictnent is dismssed
W thout prejudice to the People to re-present any appropriate charges
to another grand jury.

Menmor andum  Def endant appeal s froma judgnent convicting him
upon a jury verdict of crimnal possession of a controlled substance
in the third degree (Penal Law § 220.16 [1]). W agree wth defendant
that reversal is required because the evidence presented at trial
rendered the indictnment duplicitous, thus creating the danger that he
was convicted of a crinme for which he was not indicted (see People v
Filer, 97 AD3d 1095, 1096, |v denied 19 NY3d 1025). The trial
evi dence established that a police officer observed defendant engagi ng
in conduct indicative of a drug sale on the front porch of a house on
North Cinton Avenue containing a single occupied apartnent. During
the course of the transaction, the officer observed defendant entering
t he house, presumably to retrieve the drugs for the purchaser. Wen
the police executed a search warrant that evening, they discovered a
sandw ch bag containing 28 individually packaged portions of cocaine
in the entryway of the house |ocated partially under the door of a
vacant apartnment. In the occupied apartnment, which was at the top of
the stairs in the entryway, the police recovered a digital scale and a
j acket that contained several small enpty plastic bags and a quantity
of uncut cocaine. It is apparent fromthe record that the grand jury
returned only a one-count indictnment, having found the evidence of
possessi on of the uncut cocaine insufficient to return a second count.
Al t hough neither the indictnment nor the bill of particulars indicated
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whi ch cocai ne defendant was charged with possessing, i.e., the cocaine
in the sandwi ch bag or the uncut cocaine, the People orally specified
before trial that the grand jury had found the evidence insufficient
to charge defendant with possession of the uncut cocaine, and thus

def endant had the requisite notice of the offense charged in the

i ndi ctment (see generally People v Alonzo, 16 NY3d 267, 269). The

i ndi ctment was rendered duplicitous, however, because the People
presented evidence at trial that defendant had constructive possession
of both the uncut cocaine and the cocaine in the sandw ch bag.

| ndeed, the prosecutor advanced that theory in her opening statenent
and on sunmation. “Under the circunstances, there can be no assurance
that the jury ‘reached a unaninmous verdict’ " with respect to
defendant’s constructive possession of the cocaine in the sandw ch bag
as opposed to the uncut cocaine (People v Bracewell, 34 AD3d 1197,
1199, quoting People v Keindl, 68 NY2d 410, 418, rearg denied 69 Ny2d
823). W therefore reverse the judgnent of conviction and dism ss the
i ndictment without prejudice to the People to re-present new charges
to another grand jury (see Filer, 97 AD3d at 1096).

In light of the foregoing, it is unnecessary to address
def endant’ s remai ni ng contenti ons.

Ent er ed: March 22, 2013 Frances E. Caf ar el

Cerk of the Court
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MONA MADAFFERI  AND | VAN MADAFFERI ,
AS PARENTS AND NATURAL GUARDI ANS OF
ALANNA MADAFFERI, AN | NFANT,

PLAI NTI FFS- APPELLANTS,

\% MEMORANDUM AND ORDER

ANDREW J. HERRI NG, DEFENDANT,
AND PHI LI P S. MYERS, DEFENDANT- RESPONDENT.

CELLI NO & BARNES, P.C., ROCHESTER (K. JOHN WRI GHT OF COUNSEL), FOR
PLAI NTI FFS- APPELLANTS.

HAGELI N KENT LLC, BUFFALO (VI CTOR WRI GHT OF COUNSEL), FOR
DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Ol eans County (Janes
P. Punch, A J.), entered Novenber 18, 2011. The order, inter alia,
deni ed those parts of the notion of plaintiffs for sunmary judgnment on
the issues of proxi mate cause, serious injury and ownership of the
vehi cl e.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |Iaw by granting those parts of the notion
for summary judgnment on the issues of serious injury and ownership of
the vehicle, and as nodified the order is affirnmed w thout costs.

Menorandum In this personal injury action arising froma one-
vehi cl e accident in which the vehicle struck a tree, plaintiffs appeal
froman order that, inter alia, denied those parts of their notion for
summary judgnent on the issues of proximte cause, serious injury, and
defendant Philip S. Myers’ ownership of the vehicle. Plaintiffs’
daught er was a passenger in the vehicle, which was driven by defendant
Andrew J. Herring and all egedly purchased by Herring from Myers. It
is undisputed that, at the tinme of the accident, the |license plates
issued to Myers remained on the vehicle, wwth Myers’ perm ssion.

Plaintiffs net their burden with respect to the issue of serious
injury by submtting the sworn report of a nedical expert establishing
that their daughter sustained sacral fractures as well as an L3
endpl ate fracture as a result of the accident, inasnmuch as “[a]
serious injury is defined in relevant part as a fracture” (Boorman v
Bowhers, 27 AD3d 1058, 1059; see Insurance Law § 5102 [d]; Hillman v
Ei ck, 8 AD3d 989, 991). Herring did not oppose the notion, and Myers
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failed to raise a triable issue of fact in opposition (see generally
Zuckerman v City of New York, 49 Ny2d 557, 562). Thus, we concl ude
that Suprenme Court erred in denying that part of plaintiffs notion,
and we nodi fy the order accordingly.

Wth respect to the issue of ownership, we note that, pursuant to
Vehicle and Traffic Law 8 420 (1), “[u]pon the transfer of ownership

of a notor vehicle . . . , its registration shall expire; and the
seller . . . shall renove the nunber plates fromthe vehicle.”
Consequently, “[a] registered ower who transfers a vehicle w thout
removing the license plates is estopped as against an injured third
party from denyi ng ownershi p” (Dairylea Coop. v Rossal, 64 Ny2d 1, 10;
see Phoenix Ins. Co. v Guthiel, 2 Ny2d 584, 587-588; Nel son v Al onge,
286 App Div 921, 921). Inasnmuch as Myers admttedly left his |icense
pl ates on the vehicle after purportedly transferring ownership to
Herring, Myers is estopped from denyi ng ownership of the vehicle as
against plaintiffs. The court therefore erred in denying that part of
plaintiffs notion seeking sunmary judgnent on the issue of Myers’
ownership of the vehicle, and we further nodify the order accordingly.

We have considered plaintiffs’ remaining contentions and concl ude
that they are without nerit.

Ent er ed: March 22, 2013 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Suprenme Court, Cayuga County (Mark H
Fandrich, A J.), entered April 2, 2012. The order, insofar as
appeal ed from granted respondents’ notion for sunmary judgnent and
deni ed petitioner’s cross notion for sunmary judgnent.

It is hereby ORDERED t hat the order insofar as appealed fromis
unani nously reversed on the |aw wi thout costs, respondents’ notion for
summary judgnent is denied, petitioner’s cross notion for sunmary
judgnent is granted, the petition is granted insofar as it seeks a tax
exenption pursuant to Real Property Tax Law § 420-a (1) (a) for real
property located at 112 Franklin Street and 230 CGenesee Street in the
Cty of Auburn, and the matter is remtted to Suprene Court, Cayuga
County, for further proceedings in accordance with the foll ow ng
Menorandum Petitioner, a not-for-profit corporation engaged in the
perform ng arts, commenced this proceedi ng seeking review of the
assessnment for its property at 230 Cenesee Street in the Cty of
Auburn (Genesee Street property), as well as respondents’
determination that the Genesee Street property and petitioner’s
property at 112 Franklin Street (collectively, properties) are not tax
exenpt pursuant to RPTL 420-a. The properties consist of apartnment
bui |l di ngs used to house staff and actors enployed in petitioner’s
seasonal theaters. The properties are open only to petitioner’s
actors and staff, and petitioner receives no incone fromthe
properties.

In lieu of an answer, respondents noved to dism ss the petition
pursuant to CPLR 3211 (a) (7), and petitioner cross-noved for sunmary
judgment on the petition. The parties agreed that the assessed
val uation of the Genesee Street property should be reduced from
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$400, 999 to $400, 000, and Suprenme Court issued an order to that

effect. In the sane order, the court also treated respondents’ notion
as one for summary judgnent, and granted that notion. Petitioner
appeals fromthe order insofar as it granted respondents’ notion for
sumary judgnent and denied petitioner’s cross notion for that relief.

“All real property within the state shall be subject to rea
property taxation . . . unless exenpt therefromby |aw (RPTL 300).
Both the New York Constitution and the RPTL provide exenptions from
taxation for real property used for religious, educational or
charitabl e purposes. The New York Constitution provides an absol ute
exenption for real property “used exclusively for religious,
educational or charitable purposes as defined by | aw and owned by any
corporation or association organi zed or conducted exclusively for one
or nore of such purposes and not operating for profit” (NY Const, art
16, 8 1). RPTL 420-a (1) (a) also grants that nandatory exenption
fromtaxation by providing that “[r]eal property owned by a
corporation or association organi zed or conducted exclusively for
religious, charitable, hospital, educational, or noral or nental
i mprovenent of men, wonen or children purposes, or for two or nore
such purposes, and used exclusively for carrying out thereupon one or
nore of such purposes either by the owning corporation or association

. . shall be exenpt fromtaxation as provided in this section.”
RPTL 420-a (1) (a) thus creates a two-part test for determ ning
eligibility for tax-exenpt status, i.e., “[t]he owner of the rea
property nust establish (1) that the organi zation is organized or
conducted exclusively for an exenpt purpose, and (2) that the land for
whi ch exenption is sought is used exclusively for an exenpt purpose”
(New York Nonprofit Law and Practice § 14.03 [4] [a] at 14-48 [ Matthew
Bender 2012]).

Here, there is no dispute that petitioner satisfied the first
prong of RPTL 420-a (1) (a), i.e., that petitioner is organized
exclusively for an exenpt purpose. Petitioner’'s certificate of
i ncorporation provides that petitioner was formed for purposes
including the “present[ation] [of] theater as the showcase for all the
arts”; “to encourage appreciation of whol esone entertainnent in the
Auburn area”; and “to conduct year round prograns in the performng
arts for children, teenagers, and adults.”

Qur analysis thus turns to the second prong of RPTL 420-a (1)

(a), i.e., whether the properties are used exclusively for an exenpt
purpose. “ ‘Generally, the burden of proof lies wth the taxpayer who
is seeking to have real property declared tax exenpt’ " (Matter of

Lackawanna Conmunity Dev. Corp. v Krakowski, 12 NY3d 578, 581; see
Matter of Mobil G Corp. v Finance Admir of City of N Y., 58 Ny2d 95,
99). “[While exenption statutes should be construed strictly agai nst
t he taxpayer seeking the benefit of the exenption, an interpretation
so literal and narrow that it defeats the exenption’s settled purpose
is to be avoided . . . Accordingly, ‘exclusive, as used in the
context of [tax] exenption statutes, has been held to connote
‘“principal’ or ‘primary’ ” (Matter of Association of Bar of Gty of

N. Y. v Lew sohn, 34 NY2d 143, 153). Mbreover, “[t]he test of
entitlenment to tax exenption under the ‘used exclusively’ clause of
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[ RPTL 420-a (1) (a)] is whether the particular use is * “reasonably
incident[al]” to the [primary or] major purpose of the [corporation]’

: Put differently, the determnation of * “whether the property is
used exclusively for the statutory purposes depends upon whether its
primary use is in furtherance of the permtted purposes” ' (Matter of
Genesee Hosp. v \Wagner, 47 AD2d 37, 44, affd 39 Ny2d 863, quoting
CGospel Volunteers v Village of Specul ator, 33 AD2d 407, 411, affd 29
NY2d 622)” (Matter of Yeshivath Shearith Hapletah v Assessor of Town
of Fallsburg, 79 Ny2d 244, 250).

Here, petitioner met its burden on its cross notion by presenting
evidence that the primary use of the properties furthers a primary or
maj or purpose of that corporation (see generally Zuckerman v City of
New York, 49 Ny2d 557, 562). Applying a “fair reading” of the
purposes set forth in petitioner’s certificate of incorporation
(Matter of Hi ghland Lake Bi ble Conference v Board of Assessors of Town
of Highland, 92 AD2d 655, 656, |v denied 59 Ny2d 604), we concl ude
that petitioner’s subni ssions establish that it was founded for the
pur pose of pronoting and presenting theatrical arts, i.e., for
pur poses of education and the noral and nental inprovenent of nen,
wonen and children (see Matter of Synphony Space v Tishel man, 60 Ny2d
33, 35). The affidavit of petitioner’s producing and creative
director establishes that the use of the properties at issue is
reasonably incidental to the primary or nmjor purpose of petitioner
(see Yeshivath Shearith Hapl etah, 79 Ny2d at 250), i.e., the
properties are intended to house staff and actors who work in
petitioner’s theaters and to help cultivate petitioner’s comunity
anongst its artists. According to that director, the housing of
actors and staff together pronotes countless hours of vol unteer work
in the formof “running lines together, discussing creative ideas,
wor ki ng on wardrobes, [and] creating sets,” all of which further the
pur poses and m ssion of petitioner. That director also averred that
the properties are not open to the public and create no inconme for

petitioner. 1In view of that evidence, we conclude that petitioner net
its initial burden on its cross notion (see generally Zuckerman, 49
NY2d at 562). Indeed, we note that housing used to further an exenpt

pur pose has been found tax exenpt in nunerous other contexts (see e.g.
Matter of Adult Hone at Erie Sta., Inc. v Assessor & Bd. of Assessnent
Review of City of Mddletown, 10 NY3d 205, 216; Yeshivath Shearith
Hapl et ah, 79 Ny2d at 247-251; Matter of St. Joseph’s Health Ctr.

Props. v Srogi, 51 Ny2d 127, 129; University of Rochester v Wagner, 63
AD2d 341, 355-356, affd for the reasons stated 47 Ny2d 833; Sephardic
Congregation of S. Monsey v Town of Ranmapo, 47 AD3d 915, 916-918;
Matter of Foundation for A Course In Mracles v Theadore, 172 AD2d
962, 964, |v denied 78 Ny2d 856).

Respondent s’ subm ssions both in support of their notion and in
opposition to the cross notion, which consist primarily of the
affidavit of the real property appraiser of the Gty of Auburn and
petitioner’s tax exenption applications, do not raise an issue of fact
to defeat the cross notion (see generally Zuckerman, 49 Ny2d at 562).
W thus reverse the order insofar as appealed from grant petitioner’s
cross nmotion for summary judgnment and remt the matter to Suprene
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Court to calculate the amobunt of real property tax, if any, to be
refunded to petitioner (see generally Mriam Gsborn Mem Home Assn. v
Assessor of City of Rye, 80 AD3d 118, 147). W further note that,

al t hough petitioner sought an award of costs and di sbursenents in the
petition, including attorneys’ fees, it did not specifically address
that request for relief either before the notion court or on appeal.
We thus grant the petition only insofar as it seeks a tax exenption
for the properties pursuant to RPTL 420-a (1) (a) (see Ciesinski v
Town of Aurora, 202 AD2d 984, 984; cf. U S. Underwiters Ins. Co. v
City Club Hotel, LLC, 3 NY3d 592, 596-597).

Ent er ed: March 22, 2013 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Suprenme Court, Ontario County
(Frederick G Reed, A J.), entered May 3, 2012. The order granted the
notion of plaintiff for partial summary judgnent on liability pursuant
to Labor Law § 241 (6).

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this Labor Law and common-| aw
negl i gence action seeking danmages for injuries that he sustained while
wor ki ng at a construction site. The building under construction was
owned by 1241 PVR, LLC, and Christa Construction LLC (Christa)
(collectively, defendants) was the general contractor. Plaintiff fel
on ice and snow that had accunul ated on the floor of the building
where he was framng interior walls before a proper roof or w ndows
were installed. Defendants contend on appeal that Suprene Court erred
in granting plaintiff’s notion for partial summary judgnent on
l[tability with respect to the first cause of action, alleging the
violation of Labor Law 8 241 (6). W affirm

W note at the outset that, contrary to defendants’ contention,
the court properly struck the proposed ordering paragraphs di sm ssing
t he second cause of action fromthe order submtted for the court’s
signature. The record establishes that plaintiff previously had
wi t hdrawn that cause of action (see generally Schottin v Haque, 179
AD2d 1049, 1049).

Def endants further contend that the court erred in granting
plaintiff’s notion because there are issues of fact with respect to
defendants’ affirmative defenses alleging conparative negligence and
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primary assunption of risk. W reject that contention. Plaintiff

al | eged that defendants were liable for his injury pursuant to Labor
Law 8§ 241 (6) based on their alleged violation of 12 NYCRR 23-1.7 (d),
whi ch concerns slipping hazards arising from inter alia, ice and
snow. It is undisputed that there were in fact accunul ati ons of ice
and snow and that Christa was nade aware of that fact. Defendants
presented no evidence in opposition to denonstrate that the fl oor was
reasonably and adequately safe despite the violation (see 8§ 241 [6]),
and thus the court properly determned as a matter of |aw that

def endants were negligent. Defendants contend, however, that sumary
judgnment is inproper because there is an issue of fact with respect to
their affirmative defense of conparative negligence. Specifically,

def endants contend that plaintiff was negligent based on his failure
to use tools provided by defendants to renove the ice and snow, his
failure to disclose prior back surgeries; and his failure to take
proper precautions while noving too quickly on the slippery surface.
Def endants’ duty to renove the ice and snow was nondel egabl e and,
absent any express policy that enployees, including plaintiff, were to
remove ice and snow, plaintiff cannot be held negligent for his
failure to undertake defendants’ nondel egable duty (cf. Miulcaire v
Buffal o Structural Steel Constr. Corp., 45 AD3d 1426, 1427-1428;
Lorefice v Reckson Operating Partnership, 269 AD2d 572, 573).
Furthernore, defendants failed to raise an issue of fact whether
plaintiff’s alleged failure to disclose his prior back surgeries was a
proxi mate cause of his fall. The foreman testified at his deposition
that, if he had been aware of plaintiff’s back condition, he would
have required plaintiff to carry fewer netal studs; he did not testify
that plaintiff would have been prevented fromentering the area where
he fell. Additionally, defendants presented no evidence in adm ssible
formestablishing that plaintiff was noving too quickly on the ice and
snow at the tine of his accident. Indeed, plaintiff’s testinony is
the only evidence of what actually occurred just prior to the accident
because none of the other w tnesses observed his fall. Defendants
have therefore failed to introduce triable questions of fact regarding
plaintiff’s conparative negligence (see generally Zuckerman v City of
New Yor k, 49 Ny2d 557, 562).

Finally, we reject defendants’ contention that there is an issue
of fact with respect to their affirmative defense of primary
assunption of risk. Plaintiff was not involved in any “athletic or
recreational activities” and the doctrine therefore does not apply to
this case (Custodi v Town of Anmherst, 20 NY3d 83, 88).

Ent er ed: March 22, 2013 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Fam |y Court, Mnroe County (Thomas
W Polito, R), entered August 31, 2011 in a proceeding pursuant to
Famly Court Act article 6. The order, anong other things, awarded
petitioner primary physical custody of the subject child.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n this custody proceeding pursuant to article 6 of
the Fam |y Court Act, respondent nother appeals from an order
nmodi fying a prior custody order by awardi ng primary physical custody
of the parties’ teenage child to petitioner father. The prior order,
i ssued in 1999 when the child was al nost two years ol d, awarded
primary physical custody to the nother. |In 2007, the father noved to
nmodi fy the 1999 order but his petition was dism ssed follow ng a
hearing, Fam |y Court having determ ned that he failed to prove a
sufficient change of circunstances to warrant nodification. The
father commenced this nodification proceeding in July 2010, but this
time the court granted his petition, determning that the father had
establ i shed a change of circunstances since the prior order and that
it was in the best interests of the child to reside primarily with the
father. The nother contends on appeal that the court erred in
consi dering her pre-2007 changes in residence in determ ning that
t here had been a change in circunstances inasnuch as those changes
were considered in the prior custody hearing and thus are barred by
res judicata fromconsideration herein. W reject that contention.
“I't is well settled that ‘[a] party seeking a change in an established
cust ody arrangenent must show a change in circunstances [that]
reflects a real need for change to ensure the best interest[s] of the
child ” (Matter of Moore v More, 78 AD3d 1630, 1630, |v denied 16
NY3d 704; see Matter of Crudele v Wells [appeal No. 2], 99 AD3d 1227,
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1228; WMatter of Maher v Maher, 1 AD3d 987, 988).

Here, the court properly considered the nother’s pre-2007 changes
in residence as background information, in determning the
significance of the nother’s post-2007 change in residence (see
generally Matter of Tarrant v Ostrowski, 96 AD3d 1580, 1581, |v
deni ed 20 NY3d 855; Matter of Gardner v Gardner, 69 AD3d 1243, 1244-
1245). In any event, even assum ng, arguendo, that the court erred in
consi dering her pre-2007 changes in residence, we conclude that the
ot her evidence, including the child s statenents at the Lincoln
hearing, was sufficient to establish a change in circunstances.

Ent er ed: March 22, 2013 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Suprenme Court, Oneida County (Sanuel
D. Hester, J.), entered June 5, 2012. The order, anong other things,
denied plaintiff’s notion for an order vacating the order and judgnent
entered in this action on Novenber 2, 2011.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Same Menorandumas in Watson v Priore ([appeal No. 1] _ AD3d
__ [WNar. 22, 2013]).

Ent er ed: March 22, 2013 Frances E. Cafarell
Cerk of the Court
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Appeal from an order of the Suprenme Court, Jefferson County (Hugh
A. Glbert, J.), dated Novenber 14, 2011. The order denied the notion
of defendants for summary judgnent di sm ssing the conplaint.

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed w t hout costs.

Mermorandum  Plaintiff, an autonobile nmechanic, commenced this
action seeking to recover damages for injuries he sustained while he
was servicing a vehicle owed by defendant Melani C. Evans, which was
brought to plaintiff's place of enploynent, Cheney Tire, Inc. (Cheney
Tire), by defendant Matthew Tousley, to have its dash face plate
replaced. 1In switching out the face plate, plaintiff apparently
caused electrical issues with the vehicle's fuel gauge. As plaintiff
was di sassenbling the dashboard to recheck the fuel gauge, he noticed
that the standard transni ssion vehicle was equi pped with a renote car
starter. Shortly thereafter, the vehicle unexpectedly started,
dragged plaintiff for a distance, and then ran himover. 1In the
conplaint, as anplified by the bill of particulars, plaintiff alleged,
inter alia, that Tousley negligently failed to warn himand/ or Cheney
Tire that the vehicle was equi pped with a car starter, and that
Tousl ey “negligently started the vehicle w thout the know edge or
perm ssion of Cheney Tire . . . or any of [its] enployees.”

Contrary to the contention of defendants, we concl ude that
Suprene Court properly denied their notion for summary judgnment
di sm ssing the conplaint. “Under general tort rules, a person may be
negl i gent because he or she fails to warn another of known dangers or,
in sone cases, of those dangers [of] which he [or she] had reason to
know' (Schumacher v Richards Shear Co., 59 NY2d 239, 246; see Quinonez
v Manhattan Ford, Lincoln-Mercury, Inc., 62 AD3d 495, 497; Yousuf v
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Nowak, 306 AD2d 894, 895). W conclude that, under well-settled tort
principles, defendants had a duty to warn plaintiff and/or Cheney Tire
that their standard transm ssion vehicle was equi pped with a renote
car starter (see Schumacher, 59 Ny2d at 246; Yousuf, 306 AD2d at 895;
cf. Quinonez, 62 AD3d at 496-497). Defendants’ own subm ssions
established that they were aware of the risks posed by the existence
of a renpte car starter on a standard transm ssion vehicle and of the
precautions necessary to reduce those risks. Defendants each
testified at their respective depositions that, at the tine the
vehi cl e was purchased, the sal esperson specifically told defendants
that it had been equipped with a renpote car starter, and advi sed t hem
that it was necessary to place the vehicle in neutral and to apply the
energency brake before activating the renote starter. Evans testified
that, even before she purchased the vehicle, she was aware of those
necessary precautions because she had friends who owned standard
transm ssion vehicles outfitted with renote starters who had acti vated
the starter while in gear and the vehicle would “smash into

somet hing.” Because of that risk, Tousley testified that, whenever he
brought the vehicle to Cheney Tire for servicing, he “always told them
there was a car starter in it, make sure you leave it in neutral and
put the enmergency brake on it.”

Contrary to defendants’ contention, we conclude that they failed
to establish as a matter of |aw that the danger was open and obvi ous
or that plaintiff was “fully aware” of the danger (Theoharis v Pengate
Handl ing Sys. of N. Y., 300 AD2d 884, 885). Plaintiff testified that
he did not notice the starter box while he was replacing the dash face
pl ate, which took approximately 90 mnutes. It was not until
plaintiff renoved the | ower dash plate in order to check the fue
gauge that he observed “a massive bunch of wires going to a box [and]
just thought it had to be a car starter.” The accident occurred
within a few mnutes of plaintiff’s observation, and he testified that
he “didn’t have a chance to do [any]thing” prior to the accident.

W reject defendants’ further contention that plaintiff’s
experience and training relieved themof any duty to warn plaintiff of
the existence of the renote car starter. Although plaintiff was a
certified auto mechanic with over 20 years of experience, including
experience with standard transm ssion vehicles, he testified that
renote car starters should not be installed on standard transm ssi on
vehi cl es and, indeed, he believed that it was “against the law to do
so. W thus conclude that defendants failed to establish that
plaintiff, based upon his training and experience, was “fully aware of
[the] specific hazard” posed by the car starter (id.), i.e., that the
vehicle could start while in gear without the clutch being depressed
(cf. id. at 885-886; Czerniejewski v Steward-d apat Corp., 236 AD2d
795, 796).

Def endants’ reliance on Samv Town of Rotterdam (248 AD2d 850, |v
denied 92 Ny2d 804) is msplaced. There, upon delivering a police
vehicle to a car repair shop for repairs to its anti-Ilock braking
system a police officer advised the service personnel that the
vehicle s anti-lock brake light flashed intermttently. As an
enpl oyee of the shop was driving the vehicle into the service area,
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the brakes failed, causing the vehicle to strike the injured
plaintiff, a brake technician (id. at 850). The plaintiffs alleged
that the defendant was negligent in “failing to nmake [the shop] aware
of the dangerous and defective condition of the vehicle’'s braking

systenf (id. at 851). |In affirmng the order granting the defendant’s
nmotion for summary judgnment dism ssing the conplaint, the Third
Depart ment concluded that the defendant’s duty to warn was “limted to

known defects” inasmuch as “a custoner seeking repair work has no

| egal obligation to diagnose the problemfor the repair facility, the
purported expert in the field” (id. at 852). Further, the defendant
established that the repair facility “had been informed of al

probl enms concerning the vehicle,” and the plaintiffs “canme forward
with no evidence identifying the actual cause of the brake failure or
giving rise to an inference that [the] defendant was or shoul d have
been aware of the defective condition that caused the brakes to fail”

(id.).

Here, by contrast, defendants were fully aware of the allegedly
dangerous condition, i.e., the presence of a renbte car starter on
their standard transm ssion vehicle, and the repairs they were seeking
were wholly unrelated to the starter. Mreover, although Tousl ey
testified that he notified an enpl oyee of Cheney Tire that the vehicle
was equi pped with a renote starter and that it should be left in
neutral with the energency brake on, plaintiff submtted a work order
and invoices fromthe date of the accident that contain no such

instructions. |In addition, Tousley testified that the owner of Cheney
Tire yelled at himimedi ately after the accident that there was “a
car starter in the vehicle and we didn’t know.” W thus conclude that

where, as here, a vehicle has been nodified or altered in a way that
poses a danger to a person servicing the vehicle of which the
vehicle’s owner has reason to know and that danger is not readily
apparent, the owner of the vehicle has a duty to warn service
personnel of the danger (see Yousuf, 306 AD2d at 895; see generally
Hi ggi ns v Mason, 255 NY 104, 109; Brzostowski v Coca-Cola Bottling
Co., 16 AD2d 196, 202).

Finally, we conclude that there is an issue of fact whether
Tousl ey retai ned possession of the key fob containing the renote
starter while plaintiff was servicing the vehicle and, if so, whether
he negligently activated the starter, thereby causing the accident
(see generally Johnson v Yarussi Constr., Inc., 74 AD3d 1772, 1773;
Mur phy v Orer Constr. Co., 242 AD2d 964, 966). Although Tousl ey
deni ed that he possessed the key fob at the tinme of the accident,
plaintiff testified that the keys to the vehicle were on the passenger
seat of the vehicle when the accident occurred and that there was no
fob attached to the keys.

Ent er ed: March 22, 2013 Frances E. Caf arel
Cerk of the Court
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Appeal and cross appeal from an order and judgnment (one paper) of
the Supreme Court, Oneida County (Sarmuel D. Hester, J.), entered
Novenber 2, 2011. The order and judgnent, inter alia, granted the
noti ons of defendants Livingston Weston, Steven A. Abdoo and Peter M
Bol os for summary judgnment dism ssing the conplaint against them

It is hereby ORDERED t hat said cross appeal is unaninously
di sm ssed and the order and judgnent is nodified on the | aw by denying
t he notion of defendant Livingston Weston and reinstating the
conpl aint agai nst himand as nodified the order and judgnent is
affirmed wit hout costs.

Menorandum Plaintiff comenced this action seeking danages
arising fromhis exposure to |l ead paint as a child. Defendants are
former owners of various apartnents rented by plaintiff’s nother, with
whom plaintiff lived at the tinme, and defendants Steven A. Abdoo and
Peter M Bolos were joint owers of the sane apartment. |In appeal No.
1, plaintiff appeals froman order and judgnment that, inter alia,
granted the notion of Abdoo and Bol os and that of defendant Livingston
West on seeking sunmary judgnent di sm ssing the conplaint agai nst them
and denied plaintiff’s cross notion seeking partial summary judgnent
on the issue of negligence and dism ssal of various affirmative
def enses, including those based on plaintiff’'s alleged failure to
mtigate danmages. Although Weston is not aggrieved by the order and
judgment in appeal No. 1, we note that he neverthel ess cross-appeal s
fromthat order and judgnent insofar as it denied that part of his
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noti on seeking sumary judgnent on the issue of proxinate cause. W
therefore dism ss Weston’s cross appeal in appeal No. 1 (see CPLR
5511).

I n appeal No. 2, plaintiff appeals froma judgnent awarding,
inter alia, statutory costs to Abdoo and Bol os and, in appeal No. 3,
he appeals from a subsequent order denying his notion seeking, inter
alia, to vacate the order and judgnent in appeal No. 1 with respect to
Abdoo and Bol os or | eave to renew his opposition to their prior notion
for summary judgnment dism ssing the conplaint against themand his
cross nmotion for partial summary judgnment as agai nst them

We initially conclude in appeal No. 1 that Suprene Court properly
denied plaintiff’s cross notion insofar as it sought partial summary
j udgnment on the issue of negligence. Contrary to plaintiff’s
contention, Real Property Law 8 235-b does not give rise to a
presunption that defendants had notice of the all eged dangerous
condition in their properties arising fromlead paint (see Sykes v
Rot h, 101 AD3d 1673, 1674). The factors set forth in Chapman v Sil ber
(97 Ny2d 9, 20-21) remain the bases for determ ning whether a |andlord
knew or shoul d have known of the existence of a hazardous | ead paint
condition and thus may be held liable in a | ead paint case.

We further conclude in appeal No. 1 that the court properly
granted the notion of Abdoo and Bol os for summary judgnent di sm ssing
t he conpl ai nt agai nst them Those defendants nmet their initial burden
on the notion by submtting evidence that they did not have actual or
constructive notice of the |ead paint hazard on their property, and in
response plaintiff failed to raise a triable issue of fact (see
Sanders v Patrick, 94 AD3d 1514, 1515, |v denied 19 Ny3d 814; cf.
Jackson v Brown, 26 AD3d 804, 805). W agree with plaintiff, however,
that the court erred in granting the notion of Weston for sumary
j udgnment di smssing the conplaint against him W therefore nodify
t he order and judgment in appeal No. 1 accordingly.

The deposition testinony of Wston was equi vocal and inconsistent
with respect to whether he had constructive notice of a dangerous | ead
paint condition on his property. For instance, Weston alternately
testified that there “could have been” peeling or chipping paint, that
he did not recall whether there was peeling or chipping paint, and
that he had “no probleni with peeling or chipping paint. Wston
simlarly contradicted hinmself as to whether he knew that a child
lived in the apartnent. Regarding the other Chapman factors, Wston
testified that he believed that he had a right to re-enter the
apartnent to nake repairs, and he admtted that he knew by 1990 t hat
| ead was bad for children and that it could be found in houses I|ike
his. In short, Weston’s testinony, unlike that of Abdoo and Bol os,
raised triable issues of fact regarding constructive notice (see
Wl lianmson v Ringuett, 85 AD3d 1427, 1428-1429; Rivas v Danza, 68 AD3d
743, 744-745; Harden v Tynatishon, 49 AD3d 604, 605). There is no
merit to Weston’s contention that he established as a matter of |aw
that plaintiff’s injuries were not caused by the all eged dangerous
condition at his property.
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W reject plaintiff’s contention in appeal No. 1 that the court
erred in refusing to dismss in their entirety the affirmative
defenses alleging that plaintiff failed to mtigate his damages. The
court properly dism ssed those affirnmative defenses only to the extent
that they allege that plaintiff failed to mtigate his damages prior
to the time he could be held responsible for his actions (see Sykes,
101 AD3d at 1674; Cunni ngham v Anderson, 85 AD3d 1370, 1372, lv
dism ssed in part and denied in part 17 NY3d 948).

Wth respect to appeal No. 2, we conclude that, because the court
properly granted the notion of Abdoo and Bol os for sunmary judgnent
di sm ssing the conplaint against them those defendants were entitled
to an award of statutory costs pursuant to CPLR 8101.

Finally, in appeal No. 3, we reject plaintiff’s contention that
the court erred in denying those parts of his notion to vacate the
order and judgnent in appeal No. 1 and for |eave to renew the prior
noti on of Abdoo and Bolos as well as that part of his cross notion
with respect to those defendants. Plaintiff’s notion was based on a
docunent obtained by plaintiff during discovery entitled “Statenent as
to Condition,” which was signed by Abdoo and Bol os at their cl osing
when they purchased the property fromits prior owner. 1In the
docunent, Abdoo and Bol os acknow edge that they are aware “that the
prem ses contain or nmay contain |ead[-]base[d] paint,” anmong other
hazardous conditions. According to plaintiff, the docunent
constitutes “new facts not offered on the prior notion that would
change the prior determnation” (CPLR 2221 [e] [2]), “new y-discovered
evi dence” that would have changed the result (CPLR 5015 [a] [2]), and
evi dence of “fraud, m srepresentation, or other m sconduct” by Abdoo
and Bolos. W reject that contention. The docunent is relevant to
only one of the Chapman factors —whet her Abdoo and Bol os knew t hat
the property was constructed at a tinme before | ead-based interior
pai nt was banned —and rai ses no issues of fact with respect to the
remai ning factors. For instance, the docunent does not state that
def endants knew that there was peeling or chipping paint in the
apartment or whether a child resided therein (see id. at 21). In
addition, there is no evidence of fraud or m srepresentation on the
part of Abdoo and Bol os.

Ent er ed: March 22, 2013 Frances E. Caf ar el
Cerk of the Court
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Appeal from a judgnment of the Suprenme Court, Oneida County
(Sanuel D. Hester, J.), entered Novenber 18, 2011. The judgnent
awar ded costs and di sbursenents to defendants Steven A Abdoo and
Peter M Bol os.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed w thout costs.

Sanme Menorandum as in Watson v Priore ([appeal No. 1] _ AD3d
[ WNar. 22, 2013]).

Ent er ed: March 22, 2013 Frances E. Cafarell
Cerk of the Court
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Appeal and cross appeal froman order of the Suprene Court, Erie
County (Cerald J. Wualen, J.), entered March 2, 2012. The order,
anong other things, denied in part the notion of defendants to dism ss
t he anmended conpl ai nt .

It is hereby ORDERED t hat said appeal by plaintiff is unaninously
di sm ssed and the order is otherwi se affirmed w thout costs.

Menorandum Plaintiff comrenced this action alleging, inter
alia, that nmenbers of defendant, PUSH Buffalo (People United for
Sust ai nabl e Housing) (hereafter, PUSH), a community organization, and
def endant Wi tney Yax, a nenber of PUSH, trespassed on plaintiff’s
property in Wlliansville and Buffal o, New York in staging
denonstrations concerning plaintiff’s use of funding it received to
assi st |l owinconme custoners with heating costs and with increasing the
energy efficiency of their homes. According to defendants, this
action constituted an inpernissible Strategic Lawsuit Agai nst Public
Participation (SLAPP action) in violation of Cvil R ghts Law 8 76-a
(1), because it hindered defendants’ efforts to challenge the use by
plaintiff of the funding in question, and defendants sought, inter
alia, attorneys’ fees in their counterclains pursuant to Cvil Rights
Law 8 70-a (1) (a). Suprene Court granted defendants’ notion seeking
to dism ss the amended conpl aint (see CPLR 3211 [g]) and for sunmary
j udgment di sm ssing the anended conplaint (see CPLR 3212 [h]) with the
exception of the trespass clains against PUSH and granted those parts
of plaintiff’s cross notion for partial summary judgnent on liability
on those trespass clains and for summary judgnent dism ssing the
counterclainms (see CPLR 3212 [h]). W affirm
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As a prelimnary matter, we conclude that plaintiff is not
aggrieved by the order, and we therefore dismss plaintiff’s appeal
(see CPLR 5511; Parochial Bus Sys. v Board of Educ. of City of NY.,
60 NY2d 539, 544-545). On its appeal, plaintiff challenges only the
court’s determnation that the action falls within the statutory
definition of a SLAPP action, i.e., that it is materially related to
PUSH s challenge to plaintiff’s application to renewits permt to
operate the Conservation Intervention Program (CIP) (see Cvil Rights
Law 8 70-a [1] [a]). That challenge is relevant only in connection
wi th defendants’ counterclains and, in granting those parts of
plaintiff’s cross notion for sunmary judgnment dism ssing the
counterclains, the court granted plaintiff the full relief it sought
wWth respect to the counterclainms (see Parochial Bus Sys., 60 NY2d at
545). We may, however, consider plaintiff’s contention as an
alternative ground for affirmance in connection with defendants’ cross
appeal (see id.).

“An ‘“action involving public petition and participation’ is an

action . . . for damages that is brought by a public applicant or
permttee, and is materially related to any efforts of the defendant
to. . . comment on, . . . challenge or oppose such application or

perm ssion” (Cvil Rights Law 8 76-a [1] [a]). Plaintiff alleged that
PUSH nenbers trespassed on its private property when approxi nmately 50
protesters appeared at plaintiff’s headquarters and then, later the
sanme day, at a customer service center, demanding a neeting with the
chief executive officer (CEQ and refusing to | eave when requested to
do so by plaintiff’s enployees. The PUSH nenbers left the respective
| ocations only after the police arrived. The protest by PUSH nenbers
was designed to demand a neeting with plaintiff’s CEOto challenge its
application to the New York State Public Service Conm ssion for a
renewal of its permt to operate the CIP. W therefore reject
plaintiff’s contention that the allegations in the trespass clains
agai nst PUSH do not constitute allegations within the neaning of a
SLAPP action, inasnmuch as they are indeed materially related to PUSH s
challenge to plaintiff’s application to renewits CIP permt. Thus,
plaintiff’s action agai nst PUSH was subject to “a hei ghtened standard
of proof” to avoid dismssal (CGuerrero v Carva, 10 AD3d 105, 116; see
CPLR 3211 [g]; 3212 [h]).

Nevert hel ess, we conclude that the court properly refused to
dism ss the clains against PUSH for trespass inasnmuch as plaintiff’s
action has “a substantial basis in fact and |law (CPLR 3212 [h]), and
we conclude that the court properly granted those parts of plaintiff’s
cross nmotion for partial sunmary judgnent on liability on those

clains. “The elenents of a cause of action sounding in trespass are
an intentional entry onto the |land of another w thout justification or
permssion . . . , or arefusal to | eave after perm ssion has been

granted but thereafter withdrawn” (Volunteer Fire Assn. of Tappan,

Inc. v County of Rockland, 101 AD3d 853, 855). It is well established
that trespassing is not a protected First Anendnent activity (see
Tillman v Distribution Sys. of Am, 224 AD2d 79, 87, |v denied 89 Nvy2d
814, appeal dismi ssed 89 Ny2d 938; Latrieste Rest. & Cabaret v Village
of Port Chester, 212 AD2d 668, 668-669, |v denied 86 Ny2d 837, 838).
In addition, the court properly granted those parts of plaintiff’s
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cross notion for summary judgnment dism ssing the counterclains
seeking, inter alia, attorneys’ fees pursuant to Cvil R ghts Law 8
70-a (1).

Al t hough the amended conpl ai nt agai nst def endant Whitney Yax was
dismssed inits entirety, we reject her contention that the court
abused its discretion in refusing to award attorneys’ fees on her
counterclaimpursuant to Civil R ghts Law § 70-a (1). That section
provi des only that such fees may be recovered, and we perceive no
abuse of discretion or inprovident exercise of discretion in the
court’s refusal to award such fees in this case (see generally Mtter
of West Branch Conservation Assn. v Planning Bd. of Town of
Cl arkstown, 222 AD2d 513, 515).

Ent er ed: March 22, 2013 Frances E. Caf arel
Cerk of the Court
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Appeal from a judgment of the Monroe County Court (John R
Schwartz, A.J.), rendered August 18, 2008. The judgnent convicted
def endant, upon a jury verdict, of robbery in the first degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals from a judgnent convicting him
upon a jury verdict, of robbery in the first degree (Penal Law 8§
160. 15 [4]). We agree with defendant that County Court erred in
failing to consider the appropriate factors when it allowed the jury
to hear portions of defendant’s grand jury testinony that included
references to being on parole, serving five years for robbing banks,
and havi ng on occasion sold drugs. “Prejudicial material ‘not
necessary to a full conprehension of the' directly related evidence .
. . Is inadm ssible, even though part of the same conversation . . .
or, indeed, of the same sentence” (People v Ely, 68 NY2d 520, 531).
That principle applies to the adm ssion at trial of a defendant’s
grand jury testinony just as it does to, e.g., audio recordi ngs of
t el ephone conversations (see id.; People v Ward, 62 Ny2d 816, 818),
statenents made during the course of a crinme to an undercover police
officer (see People v Crandall, 67 Ny2d 111, 116-117), and adm ssions
made to police officers during custodial interrogation (see People v
Sanchez, 262 AD2d 997, 997-998, |v denied 94 Ny2d 866; People v Gates,
234 AD2d 941, 941, |v denied 89 Ny2d 1011; People v Mtchell, 203 AD2d
948, 949, |v denied 83 Ny2d 969). The court allowed the jury to hear
such portions of defendant’s grand jury testinony after concl uding
only that the statenents were voluntary. |In doing so, the court
failed to consider whether such evidence was rel evant and probative to
any issue in this case (see generally People v Ventimglia, 52 Ny2d
350, 359-360) and then, if so, whether “its probative val ue exceed| ed]
the potential for prejudice resulting to the defendant” (People v
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Al vino, 71 Ny2d 233, 242).

We conclude, in any event, that the adm ssion of those portions
of defendant’s grand jury testinony is harm ess error inasnuch as
there is overwhel m ng evidence of guilt, and there is no significant
probability that defendant otherw se woul d have been acquitted (see
Peopl e v Orbaker, 302 AD2d 977, 978, |v denied 100 Ny2d 541; see
generally People v Crimm ns, 36 Ny2d 230, 241-242). The evidence
i ncluded the testinony of defendant’s acconplice who entered the store
and committed the robbery in question while defendant waited outside;
the store’ s video surveillance show ng def endant outside the store at
the tinme of the robbery; and statenents rmade by defendant to the
police while in custody. W have consi dered defendant’s remai ni ng
contentions and conclude that none requires reversal or nodification
of the judgment.

Ent er ed: March 22, 2013 Frances E. Caf arel
Cerk of the Court
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Appeal froma judgnent of the Monroe County Court (Victoria M
Argento, J.), rendered Cctober 6, 2011. The judgnment convicted
def endant, upon a nonjury verdict, of reckless endangernment in the
first degree, crimnal mschief in the fourth degree, intimdating a
victimor witness in the third degree, crimnal contenpt in the first
degree and nenacing in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirned.

Menorandum  On appeal froma judgnment convicting himupon a
nonjury verdict of reckless endangernent in the first degree (Penal
Law § 120.25), crimnal mschief in the fourth degree (8 145.00 [1]),
intimdating a victimor witness in the third degree (8 215.15 [1]),
crimnal contenpt in the first degree (8 215.51 [b] [i]) and nenaci ng
in the second degree (8 120.14 [1]), defendant contends that the
conviction of reckless endangernment and crim nal m schief is not
supported by legally sufficient evidence. Defendant failed to
preserve that contention for our review inasnmuch as he failed to renew
his nmotion for a trial order of dism ssal after presenting evidence
(see People v H nes, 97 Ny2d 56, 61, rearg denied 97 Ny2d 678). In
any event, that contention |acks merit (see generally People v
Bl eakl ey, 69 Ny2d 490, 495). Further, viewng the evidence in |ight
of the elenments of those crinmes as well as the crine of nmenacing in
the second degree in this nonjury trial (see People v Danielson, 9
NY3d 342, 349), we conclude that the verdict is not agai nst the weight
of the evidence with respect to those crinmes (see generally Bl eakl ey,
69 NY2d at 495).

Ent er ed: March 22, 2013 Frances E. Caf ar el
Cerk of the Court
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Appeal from a judgnment of the Seneca County Court (Dennis F
Bender, J.), entered March 29, 2010. The judgnment revoked defendant’s
sentence of probation and i nposed a sentence of inprisonnent.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals from a judgnent revoking the
sentence of probation previously inposed and sentencing himto a
determ nate term of incarceration, followed by three years of
postrel ease supervision. Contrary to defendant’s contention, we
conclude that the record does not establish that County Court *
unaware that it had the ability to exercise its discretion in
determ ning whether to inpose a | esser period of postrel ease
supervision’ " (People v MCrimager, 81 AD3d 1324, 1324). W reject
defendant’s further contention that the duration of the period of
postrel ease supervision is unduly harsh or severe.

‘was

Ent er ed: March 22, 2013 Frances E. Caf ar el
Cerk of the Court
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Appeal from a judgment of the Monroe County Court (Richard A
Keenan, J.), rendered June 25, 2009. The judgnent convicted
def endant, upon a jury verdict, of robbery in the second degree (two
counts) and assault in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  Def endant appeals froma judgnent convicting him
following a jury trial of two counts of robbery in the second degree
(Penal Law 8§ 160.10 [1], [2] [a]) and one count of assault in the
second degree (8 120.05 [6]). According to the evidence presented at
trial, two passengers in a vehicle, one of whom was defendant, exited
t he vehicle, approached the victim a pedestrian, and knocked her cel
phone fromher hand. 1In addition, one of themforcibly ripped her
purse fromher arm injuring her. The victimobserved her two
assailants struggle to re-enter the backseat of the vehicle, and she
al so observed three other individuals in the vehicle and nmenorized the
license plate. Wthin mnutes, she called the police and descri bed
the vehicle and its occupants. Wthin an hour, the police stopped the
vehi cl e and conducted a showup identification procedure. The victim
identified defendant and anot her person as the individuals who stole
her purse, and she also identified the driver of the vehicle.

Def endant and the driver were eventually tried jointly and found
guilty of all counts.

Viewing the evidence in light of the elenents of the crinmes as
charged to the jury (see People v Danielson, 9 NY3d 342, 349), we
conclude that the verdict is not against the weight of the evidence
(see generally People v Bl eakl ey, 69 Ny2d 490, 495). “Although a
different result would not have been unreasonable, the jury was in the
best position to assess the credibility of the witnesses and, on this
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record, it cannot be said that the jury failed to give the evidence
the weight it should be accorded” (People v Ota, 12 AD3d 1147, 1147,
| v denied 4 NY3d 801).

We reject defendant’s further contention that County Court erred
in denying his request that the court require two potential defense
W tnesses to appear before it to assert their Fifth Amendnent rights.
The court was inforned by counsel for those two potential wtnesses,
who were occupants of the vehicle, that they would invoke their Fifth
Amendnent rights if called to testify. Thus, although the customary
practice is to have a witness appear wth counsel to enable the court
to make an inquiry on the record outside the presence of the jury (see
e.g. People v Bradford, 300 AD2d 685, 686, |v denied 99 Ny2d 612),
here there was no reason to bring the wi tnesses before the court for
such an inquiry (see generally People v Savinon, 100 Ny2d 192, 199 n
7; People v Macana, 84 Ny2d 173, 178-179).

We further reject defendant’s contention that the court erred in
denying his request to call three additional witnesses to testify
regardi ng a declaration agai nst penal interest made by one of those
two potential defense witnesses, i.e., a statenent in which that
person admtted that he was in fact the purse snatcher. Contrary to
defendant’ s contention, People v Concepcion (17 NY3d 192) does not
constrain our review of this issue inasnuch as the court’s reasoning
for its rulings regarding those three wi tnesses was broader than
def endant contends. W conclude that the court properly exercised its
di scretion in refusing to allow defendant to call those three
Wi t nesses, having permtted two other witnesses to testify regarding
t hat decl arati on agai nst penal interest; such a determ nation
“involves a delicate balance of diverse factors and is entrusted to
t he sound judgnment of the trial court, which is aptly suited to wei gh
t he circunmstances surroundi ng the declaration and the evidence used to
bol ster its reliability” (People v Settles, 46 Ny2d 154, 169).

Defendant failed to preserve for our review his contention that
the conviction is not supported by legally sufficient evidence (see
People v Gray, 86 Ny2d 10, 19), and in any event that contention |acks
merit. W conclude that “there is [a] valid line of reasoning and
perm ssi bl e inferences which could | ead a rational person to the
concl usion reached by the jury on the basis of the evidence at trial”
(Bl eakl ey, 69 NY2d at 495). Contrary to defendant’s further
contention, the court did not err in responding to a note fromthe
jury during its deliberations. The court’s response “addressed the
jury’s inquiry and was a proper statenment of the | aw (People v Banks,
74 AD3d 1783, 1784, |v denied 17 NY3d 857). Additionally, the court
did not err in denying defendant’s request for a cross-raci al
identification charge (see generally People v German, 45 AD3d 861
861, |v denied 9 NY3d 1034).

Finally, defendant failed to preserve for our review his
contention that he was penalized for exercising his right to a jury
trial inasnmuch as he failed to raise that contention at the tine of
sentencing (see People v Motzer, 96 AD3d 1635, 1636, |v denied 19 Ny3d
1104; People v Stubinger, 87 AD3d 1316, 1317, |v denied 18 NY3d 862).
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In any event, the record does not support defendant’s contention (see
St ubi nger, 87 AD3d at 1317).

Ent er ed: March 22, 2013 Frances E. Cafarell
Cerk of the Court
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KA 11- 00854
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\% MEMORANDUM AND ORDER
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COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDI TA, 111, DI STRICT ATTORNEY, BUFFALO (SETH T. MOLI SANI OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprene Court, Erie County
(Christopher J. Burns, J.), rendered February 9, 2011. The judgnent
convi cted defendant, upon a jury verdict, of assault in the second
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  On appeal froma judgnment convicting himupon a jury
verdict of assault in the second degree (Penal Law 8 120.05 [2]),
def endant correctly concedes that he failed to preserve for our review
his contention that he was denied a fair trial by prosecutorial
m sconduct on sunmmation (see CPL 470.05 [2]), and we decline to
exercise our power to review that contention as a matter of discretion
in the interest of justice (see CPL 470.15 [6] [a]). W also reject
defendant’s contention that he was denied effective assistance of
counsel based on defense counsel’s failure to object to the alleged
prosecutorial m sconduct on sumation. View ng the evidence, the | aw
and the circunstances of this case, in totality and as of the tinme of
the representati on, we conclude that defendant received neani ngful
representation (see generally People v Baldi, 54 Ny2d 137, 147; People
v Brown, 67 AD3d 1369, 1370, |v denied 14 NY3d 886).

Contrary to defendant’s further contention, the conviction is
supported by legally sufficient evidence (see generally People v
Bl eakl ey, 69 Ny2d 490, 495). W note in particular the well-
established principle that “[i]ntent, |ike any other elenent of a
crime, may be proved by circunstantial evidence” (People v Ozarowski,
38 Ny2d 481, 489; see People v Steinberg, 79 Ny2d 673, 682). 1In this
case, the People established through the testinony of the victimand
the eyew tness that defendant had the requisite intent. Al though the
victimdid not see defendant strike himwth the nug, the victim
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testified that defendant was next to himwhen he felt the inpact from
the nug. Also, the eyewitness testified that he saw defendant sw ng
the nug at the victim W thus conclude that, view ng the evidence in
the light nost favorable to the People, “there is a valid |ine of
reasoni ng and perm ssible inferences fromwhich a rational jury could
have found the el enents of the crinme proved beyond a reasonabl e doubt”
(Peopl e v Dani el son, 9 NY3d 342, 349 [internal quotation marks
omtted]). Additionally, viewing the evidence in light of the

el enents of the crinme as charged to the jury (see id.), we concl ude
that the verdict is not against the weight of the evidence (see
general |y Bl eakl ey, 69 NyY2d at 495).

Ent er ed: March 22, 2013 Frances E. Caf arel
Cerk of the Court
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IN THE MATTER OF JENNI FER MCLAUGHLI N
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\% MEMORANDUM AND ORDER

TI MOTHY MCLAUGHLI N, RESPONDENT- APPELLANT.

BETZJI TOM R & BAXTER, LLP, BATH ( SUSAN BETZJI TOM R OF COUNSEL), FOR
RESPONDENT- APPELLANT.

THE LAW OFFI CE OF NANCY M ERACA, ELM RA (NANCY M ERACA OF COUNSEL),
FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Famly Court, Steuben County
(Marianne Furfure, A J.), entered Novenber 15, 2011 in a proceeding
pursuant to Famly Court Act article 8. The order directed respondent
to observe certain conditions of behavior.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menor andum  Respondent husband appeals from an order of
protection issued in connection with Famly Court’s determ nation that
he commtted acts constituting the famly offense of disorderly
conduct against petitioner wife (see Famly C Act § 812 [1]; Penal
Law § 240.20 [1]). Although the order of protection has expired, the
appeal is not noot inasnuch as respondent challenges only the court’s

finding that he conmmtted a famly offense and, “ ‘in |ight of
enduring consequences which may potentially flow from an adjudi cation
that a party has coomtted a famly offense,’” the appeal . . . is not

academ c” (Matter of Hunt v Hunt, 51 AD3d 924, 925; see Marquardt v
Mar quardt, 97 AD3d 1112, 1113).

Contrary to respondent’s contention, petitioner met her burden of
establishing by a preponderance of the evidence that respondent
commtted the famly offense of disorderly conduct (see Famly O Act
8§ 832; Matter of Hagopian v Hagopian, 66 AD3d 1021, 1022; WMatter of
RMW v GMM, 23 Msc 3d 713, 717-718; cf. Matter of Bartley v
Bartl ey, 48 AD3d 678, 678-679). Although respondent’s conduct did not
take place in public, section 812 (1) specifically states that, “[f]or
purposes of this article, ‘disorderly conduct’ includes disorderly
conduct not in a public place.” 1In addition, disorderly conduct may
be conmtted when a person “recklessly creat[es] a risk” of annoyance
or alarmthrough violent or threatening behavior (Penal Law § 240. 20
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[1]). We thus reject respondent’s contention that the statute
“requires nore than a ‘risk.’ ”

We further reject respondent’s contention that the Acting Famly
Court Judge abused her discretion in refusing to recuse herself.
“Absent a legal disqualification, . . . a Judge is generally the sole
arbiter of recusal” (Matter of Murphy, 82 Ny2d 491, 495), and it is
wel | established that a court’s recusal decision will not be
overturned absent an abuse of discretion (see People v Mdreno, 70 Nyad
403, 405-406). Respondent contends that the Judge was bi ased agai nst
his attorney, who had filed a conplaint against the Judge with the
Judi ci al Conduct Conmittee. Although the Rules of the Chief
Adm ni strator of the Courts governing judicial conduct provide that
“[a] judge shall disqualify hinmself or herself in a proceeding in
which the judge’s inpartiality m ght reasonably be questioned” (22
NYCRR 100.3 [E] [1]), respondent’s claimof bias is not supported by

the record and is thus insufficient to require recusal. There is no
evi dence that any alleged bias had “ ‘result[ed] in an opinion on the
merits [of this case] on sone basis other than what the [J]udge

| earned from[her] participation in the case’ ” (Board of Educ. of

City Sch. Dist. of Gty of Buffalo v Pisa, 55 AD2d 128, 136; see e.g.
Fecteau v Fecteau, 97 AD3d 999, 1002; People v Strohman, 66 AD3d 1334,
1335-1336, |v dism ssed 13 NY3d 911; Matter of Petkovsek v Snyder, 251
AD2d 1086, 1086-1087).

Finally, we reject respondent’s contention that the court erred
in admtting in evidence an audi o recordi ng of the incident nmade by
the parties’ son. Wile there is no dispute that the parties were not
aware that he was recording the incident and did not give consent
thereto, the eavesdropping statutes are inplicated only when the
recording is nmade “by a person not present thereat” (Penal Law §
250.00 [2]; see CPLR 4506 [1], [2]). The parties’ son, who nade the
recording fromhis bedroom was “present” for the purposes of the
statutes (see People v Kirsh, 176 AD2d 652, 652-653, |v denied 79 Ny2d
949) .

Ent er ed: March 22, 2013 Frances E. Caf ar el
Cerk of the Court
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ST. ELI ZABETH MEDI CAL CENTER
DEFENDANT- APPELLANT.

GALE GALE & HUNT, LLC, SYRACUSE ( MATTHEWJ. VAN BEVEREN OF COUNSEL),
FOR DEFENDANT- APPELLANT.

BOTTAR LEONE, PLLC, SYRACUSE ( AARON J. RYDER OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Oneida County (Anthony
F. Shaheen, J.), entered Decenber 13, 2011. The order denied the
noti on of defendant for summary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  This nedical mal practice action arises out of an
incident in which plaintiff’s decedent, a devel opnentally disabl ed
adult, allegedly sustained injuries, including a fractured hip, as a
result of a fall froman X ray table at defendant hospital. Plaintiff
initially comrenced this action as decedent’s guardi an and the caption
was anended after decedent died froma cause unrelated to the clains
made in this action. W reject defendant’s contention that Suprene
Court erred in denying its notion for sunmary judgnent di sm ssing the
conplaint. Defendant failed to neet its “ ‘initial burden of
establishing the absence of any departure from good and accepted
nmedi cal practice or that the plaintiff[’s decedent] was not injured
thereby’ ” (Hunphrey v Gardner, 81 AD3d 1257, 1258; see Janes v
Wormut h, 74 AD3d 1895, 1895). Wth respect to decedent’s fall from
the X ray table, defendant failed to present conpetent proof that it
did not deviate fromthe applicable standard of care when the
technician left the roomto develop the X rays that had just been
taken, with decedent still on the table.

Contrary to defendant’s further contention, it also failed to
establish as a matter of |aw that decedent’s injuries were not caused
by the fall that is the subject of this action (see Hunphrey, 81 AD3d
at 1258). In support of its notion, defendant offered the affidavit
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of decedent’s physician who opined that, based on hospital records and
his prior know edge of decedent, the subject fall did not cause
decedent’s hip fracture and other injuries for which damages are
sought in this action. The record establishes that decedent renai ned
in the hospital for about four days after the subject fall, when he
was di scharged under plaintiff’'s care, and that his hip fracture and
other injuries were diagnosed and treated approxi mately four days
after that initial discharge, when he was readmtted to the hospital
We concl ude that defendant failed to neet its initial burden on the

i ssue of causation because, inter alia, the proof regarding decedent’s
synpt ons and physical condition between the date of his fall and
initial discharge is inconsistent, and defendant failed to present
proof of an alternative cause of decedent’s hip fracture and ot her

i njuries.

Ent er ed: March 22, 2013 Frances E. Caf arel
Cerk of the Court
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EXCEL | NDUSTRI ES, | NC., DEFENDANT- RESPONDENT.

ANDREWS, BERNSTEI N & MARANTO, LLP, BUFFALO ( ROBERT MARANTO OF
COUNSEL), FOR PLAI NTI FF- APPELLANT.

LAW OFFI CES OF LAURIE G OGEN, BUFFALO ( TARA WATERVAN OF COUNSEL),
FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Tinothy
J. Walker, A J.), entered March 1, 2012. The order granted
defendant’s notion for sunmary judgnent and dism ssed plaintiff’s
conpl ai nt.

It is hereby ORDERED t hat the order so appealed fromis
unani mously reversed on the | aw wi thout costs, the notion is denied
and the conplaint is reinstated.

Menorandum Plaintiff comenced this action seeking danages for
injuries he allegedly sustained when, in the course of his enpl oynent,
he was delivering a package to defendant’s property. He attenpted to
open a door but, according to plaintiff, the door would not open
because it was stuck and defendant had prior notice that “the door
stuck on occasion.” Defendant noved for summary judgnent di sm Ssing
the conplaint on the sole ground that the “condition alleged by
Plaintiff, [i.e.], the door that would not open on the date of the
accident, is not an inherently dangerous condition giving rise to a
duty in tort.” W conclude that Suprenme Court erred in granting the
not i on.

As the Court of Appeals has witten, the issue “whether a
dangerous or defective condition exists on the property of another so
as to create liability depends on the peculiar facts and circunstances
of each case and is generally [one] of fact for the jury” (Trincere v
County of Suffolk, 90 Ny2d 976, 977 [internal quotation marks
omtted]; see Werner v Kal eida Health, 96 AD3d 1569, 1570; Vanderwater
v Sears, 277 AD2d 1056, 1056; cf. Palnmer v Barnes & Nobl e Booksellers,
Inc., 34 AD3d 1287, 1288). Wth respect to summary judgnment notions,
it is well established that “[a] notion for sunmary judgnment nust be
denied ‘if there is any significant doubt as to the existence of a
triable issue [of fact], or if there is even arguably such an issue’
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. . Moreover, summary judgnent is sel domappropriate in a negligence
action” (Vanderwater, 277 AD2d at 1056; see generally Andre v Poneroy,
35 NY2d 361, 364-365; Stone v Goodson, 8 Ny2d 8, 12-13, rearg denied 8
NY2d 934).

Contrary to defendant’s contention, we conclude that the issue
whet her the door, if stuck, constituted a dangerous condition is
“fairly debatable” (Stone, 8 NY2d at 12). W reject defendant’s
attenpts to distinguish this case fromcases in which an attenpt to
open a stuck door caused a different injury, i.e., putting one’s hand
t hrough a pane of glass rather than injuring one’s arm or shoul der
(see Shay v Mozer, Inc., 80 AD3d 687, 687; Gonmez v Hicks, 33 AD3d 856,
856; Small v 870-7th Ave. Corp., 273 App Div 216, 217; see also
Qoshatcko v Y. M &Y. W H A of WIliansburg, 45 AD2d 1023, 1023).
In the foregoing cases there was an issue of fact whether the injured
plaintiff sustained a foreseeable injury and, “[i]f the risk of harm
[is] foreseeable, the particular manner in which the injury occurred .
. . [is] not material to defendant’s liability” (Buckley v Sun & Surf
Beach C ub, 95 Ny2d 914, 915; see generally Sanchez v State of New
York, 99 Ny2d 247, 252). In our view, the risk that a person
attenpting to pull open a stuck door mght injure his or her armor
shoul der is as foreseeable as the risk of a person pushing his or her
hand t hrough a stuck door’s gl ass pane while attenpting to push the
door open (see e.g. Shay, 80 AD3d at 687; Gonmez, 33 AD3d at 856; cf.
Lopes v Sears, Roebuck & Co., 273 AD2d 360, 361), and indeed is nore
foreseeable than the risk of a person injuring his or her eye on a
hook on the stuck door when that door is kicked open by another person
(see (bshatcko, 45 AD2d at 1023). W therefore conclude that there is
a triable issue of fact whether the door, if it was stuck, constituted
a dangerous condition (see generally Zuckerman v City of New York, 49
NY2d 557, 562).

Ent er ed: March 22, 2013 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Suprene Court, Chautauqua County
(Janmes H Dillon, J.), entered Decenber 21, 2011. The order granted
the notion of defendant to dism ss the conplaint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Plaintiff’s subrogor, Maplevale Farnms, |Inc.
(Mapl eval e), hired defendant to provide engineering services in
connection with the construction of an addition to Mapl eval e’ s
war ehouse in Cynmer, New York. The addition was built pursuant to
pl ans and specifications prepared by defendant. Follow ng a heavy
snowfall, the roof of the original warehouse collapsed, resulting in
damage to the building and the inventory and property stored therein.
Plaintiff, as subrogee of Mapl eval e, commenced this action asserting
causes of action for mal practice and breach of contract, and seeking
to recover suns necessary to cover the | osses sustained as the result
of the roof collapse.

Suprene Court properly granted defendant’s notion to dismss the
conpl aint pursuant to CPLR 3211 (a) (1). According to the “Standard
Ternms and Conditions” of the agreenent between Mapl eval e and
defendant, “[a]ny litigation arising in any way fromthis Agreenent
shal |l be brought in the Courts of Conmon Pl eas of Pennsyl vani a havi ng
jurisdiction.” That forum selection clause is “ ‘prima facie valid
and enforceable unless it is shown by the challenging party to be[,
inter alia,] unreasonable, unjust, [or] in contravention of public
policy’ ” (KWK Safety Consulting, LLC v Jeffrey M Brown Assoc., Inc.
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72 AD3d 650, 651; see Brooke Group v JCH Syndicate 488, 87 NY2d 530,
534). Contrary to plaintiff’s contention, the enforcenent of the
forum sel ection cl ause does not contravene New York public policy (cf.
Matter of Betlem 300 AD2d 1026, 1026-1027).

The “Standard Terns and Conditions” also provide that “[t]he | aws
of the Commonweal th of Pennsylvania shall govern the validity of this
Agreenent, its interpretation and performance,” and plaintiff contends
that the enforcenent of the “limtation of legal liability” provision
of the agreenent pursuant to Pennsylvania | aw viol ates General
ol igations Law 88 5-322.1 and 5-324 and woul d thus contravene New
York public policy. That contention, however, concerns choice of |aw,
not choice of forum and it may properly be raised before a court in
the forum chosen by the parties in Pennsylvania (see Boss v Anerican
Express Fin. Advisors, Inc., 6 NY3d 242, 247). “[(bjections to a
choice of |law clause are not a warrant for failure to enforce a choice
of forumclause” (id.).

W reject plaintiff’s further contention that the forum sel ection
cl ause does not apply to its allegations of negligence, and thus that
the court erred in granting defendant’s notion with respect to the
mal practice cause of action. “[Under its broad and unequi vocal
terms, the applicability of the subject forum selection clause does
not turn on the type or nature of the dispute between” Mapl eval e and
defendant, and plaintiff “cannot circunvent application of the forum
sel ection clause by pleading parallel and/or additional related
noncontractual clainms” (Tourtellot v Harza Architects, Engrs. &
Constr. Mgrs., 55 AD3d 1096, 1098).

Finally, contrary to plaintiff’'s contention, the “Standard Terns
and Conditions” were expressly incorporated into the agreenent, and
the failure of Maplevale s president to read or recall the forum
sel ection provision does not render that provision unenforceable (see
KWK Safety Consulting, LLC, 72 AD3d at 651).

Ent er ed: March 22, 2013 Frances E. Caf arel
Cerk of the Court
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MYRON' S EXPRESSI ONS | N CU SI NE, AND MYRON
KOMAL, DO NG BUSI NESS AS MYRON' S EXPRESSI ONS,
DEFENDANTS- RESPONDENTS.

LAW OFFI CE OF ROBERT H. PERK, BUFFALO ( MARI E LUKASI EW CZ OF COUNSEL),
FOR PLAI NTI FFS- APPELLANTS.

BARTH SULLI VAN BEHR, BUFFALO (LAURENCE D. BEHR OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Erie County (Shirley
Troutman, J.), entered March 16, 2012. The order denied the notion of
plaintiffs for a default judgnent, granted the notion of defendants to
di sm ss the conplaint and denied the notion of plaintiffs for an
extension of time to serve defendants.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs for reasons stated in the decision
at Suprene Court.

Ent er ed: March 22, 2013 Frances E. Cafarell
Cerk of the Court
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COUNSEL), FOR RESPONDENT.

Appeal from an order of the Genesee County Court (Robert C
Noonan, J.), entered February 6, 2012. The order determ ned that
defendant is a level three risk pursuant to the Sex O f ender
Regi strati on Act.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |law by determ ning that defendant is a
| evel two risk pursuant to the Sex O fender Registration Act and as
nodi fied the order is affirnmed wthout costs.

Menorandum  On appeal froman order determning that he is a
| evel three risk under the Sex O fender Registration Act ([ SORA]
Correction Law 8§ 168 et seq.), defendant contends that County Court
erred in assessing 20 points against himunder risk factor 7, for his
relationship with one of the victins. W agree. At the SORA hearing,
t he Peopl e had “the burden of proving the facts supporting the [risk
| evel classification] sought by clear and convincing evidence” (8 168-
n [3]; see People v Woten, 286 AD2d 189, 199, |v denied 97 Ny2d 610).
Here, the People failed to neet their burden of establishing that
def endant “established or pronoted” his relationship with the victim
“for the primary purpose of victimzation” (Sex O fender Registration
Act: Risk Assessnent Cuidelines and Commentary, at 12 [2006]; see
Peopl e v Johnson, 93 AD3d 1323, 1324). The People presented no
evi dence that defendant, who nmet the victimat a party, targeted the
victimfor the primary purpose of victimzing her (see Johnson, 93
AD3d at 1324; cf. People v Washington, 91 AD3d 1277, 1277, |v denied
19 NY3d 801; People v Jackson, 70 AD3d 1385, 1385, |v denied 14 Ny3d
714). As a result of the court’s error, defendant’s score on the risk
assessment instrument nmust be reduced by 20 points, and thus he should
be presunptively classified as a level two risk. W therefore nodify
t he order accordingly.

W note in any event that we agree with defendant that the court
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failed to conply with Correction Law 8 168-n (3), inasnuch as it
failed to set forth the findings of fact and concl usions of |aw upon
which it based its determ nation to assess points under risk factor 7
(see People v Carlton, 78 AD3d 1654, 1655, |v denied 16 NY3d 782;
People v Glbert, 78 AD3d 1584, 1584, |v denied 16 NY3d 704). The
court nerely recited its conclusion, i.e., that “[d]efendant
established a relationship with [the victim for the purpose of
victimzation.”

Finally, we reject the contention of defendant that he was denied
ef fective assistance of counsel at the SORA hearing (see People v
Rotterman, 96 AD3d 1467, 1468, |v denied 19 NY3d 813; People v Bow es,
89 AD3d 171, 181, |v denied 18 Ny3d 807).

Ent er ed: March 22, 2013 Frances E. Cafarell
Cerk of the Court
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OF COUNSEL), FOR RESPONDENT.

Appeal from a resentence of the Cattaraugus County Court (Larry
M Hinmelein, J.), rendered August 8, 2011. Defendant was resentenced
upon his conviction of rape in the first degree (four counts) and
crim nal possession of a weapon in the second degr ee.

It is hereby ORDERED that the resentence so appealed fromis
unani nously affirnmed.

Menmor andum  Def endant appeals froma resentence pursuant to
whi ch County Court added various terns of postrel ease supervision
(PRS) to the sentence previously inposed in 2003 on his conviction,
following a jury trial, of four counts of rape in the first degree
(Penal Law 8 130.35 [1]) and crimnal possession of a weapon in the
second degree (8 265.03 [2]). Defendant failed to preserve for our
review his contention that the court erred in resentencing himwthout
ordering an updated presentence report in accordance with CPL 390. 20
(see People v Lard, 71 AD3d 1464, 1465, |v denied 14 Ny3d 889). 1In
any event, that contention lacks nerit. “Were, as here, [the]
def endant has been continually incarcerated between the tine of the
initial sentencing and resentencing, to require an update . . . does
not advance the purpose of CPL 390.20 (1)” (id. [internal quotation
marks omtted]; see People v Kuey, 83 Ny2d 278, 282-283; People v
Janes, 4 AD3d 774, 775).

We reject defendant’s further contention that he was deprived of
effective assi stance of counsel at resentencing (see generally People
v Bal di, 53 Ny2d 137, 147). Although defense counsel did not say
anything on the record on defendant’s behalf, the court ultimtely
i nposed the m ni num aut hori zed term of PRS for the rape convictions
(see Penal Law 8 70.45 [2-a] [c]), and an equal termof PRS for the
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weapons of f ense.

Ent er ed: March 22, 2013 Frances E. Cafarell
Cerk of the Court
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THE LEGAL Al D BUREAU CF BUFFALO, | NC., BUFFALO (SHERRY A. CHASE OF
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Appeal froma judgnent of the Suprenme Court, Erie County (Russel
P. Buscaglia, A J.), rendered July 20, 2011. The judgment convicted
def endant, upon a jury verdict, of crimnal possession of a weapon in
t he second degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal from a judgnent convicting himupon a jury
verdi ct of crimnal possession of a weapon in the second degree (Penal
Law 8 265.03 [3]), defendant contends that Supreme Court abused its
di scretion in consolidating two indictnents for trial (see People v
Ri os, 72 AD3d 1489, 1490-1491, |v denied 15 NY3d 777). W reject that
contention. Although the indictnents are based upon different
crimnal transactions, the offenses charged are “the same or simlar
inlaw (CPL 200.20 [2] [c]), and defendant failed to establish that
there was “[s]ubstantially nore proof on one or nore [of the] joinable
of fenses than on others and [that] there [was] a substanti al
i kelihood that the jury woul d be unable to consider separately the
proof as it relat[ed] to each offense” (CPL 200.20 [3] [a]; see
generally People v Lane, 56 Ny2d 1, 7-8). |Indeed, the fact that the
jury convicted defendant on the charge from one incident but was
unable to reach a verdict with respect to the charge fromthe other
incident “reflects that the jury was able to consider each count as a
separate and distinct incident” (People v Reed, 212 AD2d 962, 962, |v
deni ed 86 Ny2d 739).

We al so reject defendant’s contention that the evidence is
legally insufficient with respect to the el ement of possession.
“Def endant’ s possessi on of the weapon nmay be established through the
doctrine of constructive possession, which is based on the exercise of
dom nion and control over the area in which an itemis found” (People
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v Carter, 60 AD3d 1103, 1106, |v denied 12 NY3d 924). Here, the
police recovered the | oaded handgun fromthe fl oor under the driver’s
seat of a vehicle, and defendant admtted to the police that he drove
the autonobile to the |ocation where it was searched. The statutory
presunpti on of possession set forth in Penal Law 8 265.15 (3) provides
that “[t]he presence in an autonobile, other than a stolen one or a

public omibus, of any firearm. . . [or] defaced firearm. . . is
presunptive evidence of its possession by all persons occupying such
autonobile at the tine such weapon . . . is found.” Furthernore,

defendant admitted to the police that he had possessed the weapon and
had placed it under the driver’s seat. That adm ssion was confirnmed
by “DNA sanples taken fromthe handgun [that] were consistent with
defendant’s DNA, from which an inference could be made that defendant
had physically possessed the gun at sone point in time” (People v
Robi nson, 72 AD3d 1277, 1278, |v denied 15 NY3d 809; see People v
Long, 100 AD3d 1343, 1344). W thus conclude that the evidence is
legally sufficient to establish the el enment of possession (see
general ly People v Bl eakl ey, 69 NY2d 490, 495). Contrary to
defendant’s further contention, view ng the evidence in |ight of the
el ements of the crinme as charged to the jury (see People v Daniel son
9 NY3d 342, 349), we conclude that the verdict is not against the

wei ght of the evidence (see generally Bleakley, 69 Ny2d at 495). Even
assum ng, arguendo, that a different finding would not have been

unr easonabl e, we conclude that the jury did not fail to give the

evi dence the weight it should be accorded (see id.).

We reject defendant’s further contention that the court erred in
denying his request to instruct the jury on the defense of tenporary
i nnocent possession of the handgun i nasnmuch as “there was no
reasonabl e view of the evidence upon which the jury could have found
that the defendant’ s possession was i nnocent” (People v Johnson, 30
AD3d 439, 439, |v denied 7 NY3d 813). Such an instruction is
warranted where there is “proof in the record showi ng a | egal excuse
for [defendant] having the weapon in his possession as well as facts
tending to establish that, once possession has been obtained, the
weapon had not been used in a dangerous manner” (People v WIlianms, 50
NY2d 1043, 1045). Here, however, there was no such proof inasnuch as
t he Peopl e established that defendant took the weapon from anot her
person and hid it under the driver’'s seat of the car he was driving,
“and [that] he made no effort to turn the weapon over to the police
after secreting it” (People v Hanley, 227 AD2d 144, 145). That
evidence “is ‘utterly at odds with . . . [a] claimof innocent
possession’ ” (People v Snyder, 73 Ny2d 900, 902, quoting WIIlians, 50
NY2d at 1045).

Finally, the sentence is not unduly harsh or severe.

Ent er ed: March 22, 2013 Frances E. Caf arel
Cerk of the Court
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Appeal from a judgrment of the Cattaraugus County Court (Terrence
M Parker, A J.), rendered Novenber 22, 2011. The judgnent convicted
def endant, upon a jury verdict, of crimnal trespass in the second
degree, crimnal contenpt in the first degree (three counts),
possession of burglar’s tools and custodial interference in the second
degree and, upon his plea of guilty, of driving while intoxicated.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice and on the | aw by anendi ng the order of protection and as
nodi fied the judgnment is affirned, and the matter is remtted to
Cat t araugus County Court for further proceedings.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of, inter alia, three counts of crimnal contenpt
inthe first degree (Penal Law 8 215.51 [b] [i], [c]) and one count of
custodial interference in the second degree (8 135.45 [1]). W reject
the contention of defendant that County Court erred in denying that
part of his omi bus notion seeking to sever counts eight and nine from
the first seven counts of the indictment. The counts were properly
j oi ned inasnuch as “they are ‘defined by the same or simlar statutory
provi sions and consequently are the sane or simlar inlaw ” (People
v Davis, 19 AD3d 1007, 1007, |v denied 21 AD3d 1442, quoting CPL
200.20 [2] [c]), and defendant “ ‘failed to neet his burden of
submitting sufficient evidence of prejudice fromthe joinder to
establi sh good cause to sever’ ” (People v Qgborn, 57 AD3d 1430, 1430,
v denied 12 NY3d 786; see CPL 200.20 [3]).

Def endant further contends that the court erred in denying that
part of his omi bus notion seeking to dismss count eight of the
i ndi ct ment because the factual allegations in the indictnment, as
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anplified by the bill of particulars, were insufficient as a matter of
| aw to support a charge of custodial interference in the second
degree. W reject that contention. As relevant here, a person is
guilty of custodial interference in the second degree when, “[b]eing a
relative of a child | ess than sixteen years old, intending to hold
such child permanently or for a protracted period, and know ng that he
has no legal right to do so, he takes or entices such child fromhis

| awf ul custodi an” (Penal Law 8 135.45 [1]). The indictnent, as
anplified by the bill of particulars and responses to a notice to
produce, alleged that on or about Cctober 19, 2010, defendant took the
child fromhis nother, the child s |awful custodian; transported the
child to Niagara Falls, New York; and kept the child in N agara Falls
overnight in violation of an order of protection permtting defendant
to have only Iimted supervised visitation with the child. W
conclude that those allegations fall wthin the “plain, natura

nmeani ng” of custodial interference as defined by Penal Law § 135. 45
(1) (People v Ditta, 52 Ny2d 657, 660; see People v Mrel, 164 AD2d
677, 680-681, |v denied 78 Ny2d 971). The sentence is not unduly
harsh or severe.

Def endant’ s remai ning contentions are raised in his pro se
suppl enental brief. Defendant failed to preserve for our review his
contention that the evidence is legally insufficient to support his
conviction of crimnal contenpt in the first degree as charged in
counts five and nine of the indictnent (see People v Gray, 86 Ny2d 10,
19; see also People v H nes, 97 NY2d 56, 61, rearg denied 97 Nyad
678). Defendant also failed to preserve for our review his contention
that the court violated CPL 300.10 with respect to those counts, and
we decline to exercise our power to review that contention as a matter
of discretion in the interest of justice (see CPL 470.15 [6] [a]).
Def endant |ikewi se failed to preserve for our review his contention
that the verdict was inconsistent inasmuch as he failed to object to
the all eged inconsistency before the jury was di scharged
(see People v Senrau, 77 AD3d 1436, 1437-1438, |v denied 16 NY3d 746;
Peopl e v Canmacho, 70 AD3d 1393, 1393, |v denied 14 NY3d 886). In any
event, that contention is without nerit (see People v Del ancy, 81 AD3d
1446, |v denied 17 NY3d 794; see generally People v Tucker, 55 Ny2d 1
6-8, rearg denied 55 Ny2d 1039).

W agree with defendant, however, that the court erred in setting
the expiration date of the order of protection in excess of the
maxi mum | egal duration. Although defendant failed to preserve that
contention for our review (see People v Nieves, 2 NY3d 310, 315-317;
People v M ngo, 38 AD3d 1270, 1271), we exercise our power to review
it as a matter of discretion in the interest of justice (see Mngo, 38
AD3d at 1271; see also CPL 470.15 [6] [a]). W therefore nodify the
j udgnent by anending the order of protection, and we remt the matter
to County Court to specify in the order of protection an expiration
date in accordance with CPL 530.12 (5). Further, as defendant notes,
the certificate of conviction incorrectly reflects that he was
convicted of two counts of crimnal trespass in the second degree. It
nmust therefore be anmended to reflect that he was convicted of a single
count of crimnal trespass in the second degree (see People v
Anderson, 79 AD3d 1738, 1739, |v denied 16 Ny3d 856).
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Ent er ed: March 22, 2013 Frances E. Cafarell
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

347

KA 11-01864
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, VALENTINO AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

CURTI S A. WRI GHT, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

LEANNE LAPP, PUBLI C DEFENDER, CANANDAI GUA (BRI AN SHI FFRI N OF COUNSEL),
FOR DEFENDANT- APPELLANT.

R M CHAEL TANTILLO, DI STRI CT ATTORNEY, CANANDAI GUA (JEFFREY L. TAYLOR
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Appeal from a resentence of the Ontario County Court (Frederick
G Reed, A J.), rendered Novenber 10, 2010. Defendant was resentenced
upon his conviction of crimnal possession of a controlled substance
in the fourth degree and assault in the second degree (two counts).

It is hereby ORDERED that the resentence so appealed fromis
unani mously affirmed.

Ent er ed: March 22, 2013 Frances E. Caf arel
Cerk of the Court
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LEANNE LAPP, PUBLI C DEFENDER, CANANDAI GUA (BRI AN SHI FFRI N OF COUNSEL),
FOR DEFENDANT- APPELLANT.

R M CHAEL TANTILLO, DI STRI CT ATTORNEY, CANANDAI GUA (JEFFREY L. TAYLOR
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Ontario County Court (Frederick G
Reed, A . J.), rendered July 21, 2010. The judgnent convicted
def endant, upon a jury verdict, of crimnal possession of a controlled
substance in the fourth degree, assault in the second degree (two
counts), resisting arrest and escape in the third degree.

It is hereby ORDERED t hat said appeal fromthe judgnment insofar
as it inposed sentence is unani nmously dism ssed and the judgnent is
af fi rnmed.

Menmorandum  On appeal froma judgnment convicting himupon a jury
verdict of, inter alia, crimnal possession of a controlled substance
in the fourth degree (Penal Law § 220.09 [1]) and two counts of
assault in the second degree (8 120.05 [3]), defendant contends that
County Court erred in denying his challenge for cause to a prospective
juror who, according to defendant, expressed a bias in favor of police

officers. W reject that contention. “A challenge for cause is an
objection to a prospective juror and may be made only on the ground
that . . . [h]e has a state of mind that is likely to preclude him

fromrendering an inpartial verdict based upon the evidence adduced at
trial” (CPL 270.20 [1] [b]). Only statenments that “cast serious doubt
on [a prospective juror’s] ability to render an inpartial verdict”
trigger a court’s obligation to obtain an unequivocal assurance from
the prospective juror that he or she can render an inpartial verdict
(People v Arnold, 96 NY2d 358, 363). Here, the prospective juror was
an energency nedical technician who dealt with police officers when
responding to service calls. During voir dire, the prospective juror
stated that he “usually go[es] with what the officer said” when trying
to sort out the facts at the scene of an accident or injury. 1In our
view, that statenment did not denonstrate a state of mnd “likely” to
preclude inpartiality (CPL 270.20 [1] [b]), nor did it cast “serious”
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doubt on the prospective juror’s ability to render an inparti al
verdict (Arnold, 96 NY2d at 363).

In any event, in responding to foll owup questions fromthe
prosecutor, the prospective juror gave an “unequi vocal assurance that
[ he coul d] set aside any bias and render an inpartial verdict based on
t he evidence” (People v Johnson, 94 NY2d 600, 614; see People v
Chanbers, 97 Ny2d 417, 419). The prospective juror stated that he
understood that police officers “are human” and thus “can be m st aken”
or “lie,” and that he could “evaluate the testinony [of police
officers] to determ ne whether they are m staken or |lying” (see People
v Castrechino, 24 AD3d 1267, 1268, |v denied 6 NY3d 810; People v
Chat man, 281 AD2d 964, 965, |v denied 96 NY2d 899). W thus concl ude
that the court properly denied defendant’s chall enge for cause to the
prospective juror.

Def endant further contends that the evidence is legally
insufficient to establish that he assaulted the police officers
because the People failed to establish that the police officers
lawful Iy stopped his nmotor vehicle, and thus failed to establish that
they were “performng a |lawful duty” when they were injured (Penal Law
§ 120.05 [3]). We reject that contention. Wen viewed in the |ight
nost favorable to the People (see People v Contes, 60 NY2d 620, 621),
we conclude that the evidence is legally sufficient to establish that
def endant was observed by the police officers naking at |east one
traffic infraction, which justified the stop (see People v Pealer, 89
AD3d 1504, 1506, affd __ NY3d __ [Feb. 19, 2013]; People v Robinson,
97 Ny2d 341, 349). The People thus established that the police
officers were performng a |lawful duty when they were injured.

We have revi ewed defendant’s remai ni ng contentions and concl ude
that they are without nerit.

Ent er ed: March 22, 2013 Frances E. Caf arel
Cerk of the Court
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WLLI AM K. TAYLOR, COUNTY ATTORNEY, ROCHESTER (KELLY G BARTUS OF
COUNSEL), FOR PETI Tl ONER- RESPONDENT.

Appeal from an anended order of the Famly Court, Mnroe County
(Joan S. Kohout, J.), entered January 11, 2012 in a proceeding
pursuant to Fam |y Court Act article 3. The amended order adjudged
t hat respondent committed an act that if conmtted by an adult would
constitute the crinme of gang assault in the second degree.

It is hereby ORDERED t hat the anmended order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Contrary to respondent’s contention, Famly Court’s
finding that respondent commtted an act that if commtted by an adult
woul d constitute the crine of gang assault in the second degree (Penal
Law 8§ 120.06), as an acconplice (8 20.00), is supported by legally
sufficient evidence on the issues of identification and serious
physical injury. The victimtestified that he was attacked initially
by an individual other than respondent, and other people joined in the
attack. Wth respect to the issue of identification, an eyew tness
testified that respondent was one of the individuals who encircled the
victimand engaged in the attack on him Wth respect to the issue of
serious physical injury, the victimtestified that his vision was
inpaired as a result of the attack, and the court admtted in evidence
the victims certified hospital record, which indicated that the
victimsustained a coll apsed lung and fractures of the ribs and |eft
orbital. W therefore conclude that anple evidence establishes that
respondent was one of the attackers (see People v Chardon, 83 AD3d
954, 956, |v denied 18 NY3d 857), and that the victimsustained a
serious physical injury (see Matter of Tinothy S., 1 AD3d 908, 909).
Contrary to respondent’s further contention, the court’s rejection of
his adm ssion of guilt to one of the counts of the petition was not an
abuse of discretion. Respondent failed to admt “the act . . . to
whi ch he [was] entering an adm ssion” (Famly C Act 8 321.3 [1]; see
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generally Matter of Tiffany MM, 298 AD2d 728, 729).

Ent er ed: March 22, 2013 Frances E. Cafarell
Cerk of the Court
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Appeal from an order of the Suprene Court, Onondaga County (Janes
P. Murphy, J.), entered January 3, 2012. The order, inter alia,
granted defendants’ cross notion for sumrary judgnent dism ssing the
conpl ai nt.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the | aw by denying that part of the cross
notion for summary judgnment dism ssing the Labor Law 8 240 (1) claim
and reinstating that claim and as nodified the order is affirnmed
wi t hout costs.

Menmorandum  Plaintiff commenced this Labor Law and conmon-| aw
negl i gence acti on seeking damages for injuries that he sustai ned when
a ladder fell fromthe roof of a barn and knocked himfrom anot her
| adder on which he was standing. In appeal No. 1, he appeals from an
order that, inter alia, denied his notion for partial sunmary judgnent
on the Labor Law 88 240 (1) and 241 (6) clains, and granted
defendants’ cross notion for summary judgnment di sm ssing the Labor Law
8§ 240 (1) claim In appeal No. 2, he appeals froman order denying
his notion seeking | eave to renew and reargue his notion to settle the
record in appeal No. 1 to include additional docunmentation.

In appeal No. 1, we agree with plaintiff that Supreme Court erred
in granting defendants’ cross notion with respect to the Labor Law 8
240 (1) claim W therefore nodify the order in appeal No. 1
accordingly. Contrary to the court’s conclusion, defendants failed to
neet their initial burden on their cross notion of establishing as a
matter of |law that the honeowner exenption contained in the statute
applies to them W likewise reject plaintiff’s contention that he
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was entitled to summary judgnent with respect to that issue. In
pertinent part, the statute inposes liability for injuries arising
fromcertain construction site accidents upon “contractors and owners
and their agents, except owners of one and two-fam |y dwellings who
contract for but do not direct or control the work” (8 240 [1]). “The
honmeowner exenption, which was added to Labor Law 8§ 240 (1) . . . in
1980, was ‘intended by the Legislature to shield honeowners fromthe
har sh consequences of strict liability under the provisions of the
Labor Law [and] reflect[s] the legislative deternmi nation that the

typi cal honeowner is no better situated than the hired worker to
furni sh appropriate safety devices and to procure suitable insurance
protection’” ” (Dineen v Rechichi, 70 AD3d 81, 83-84, |v denied 14 Ny3d
703, quoting Bartoo v Buell, 87 Ny2d 362, 367). The Court of Appeals
has cauti oned, however, against applying “an overly rigid
interpretation of the honmeowner exenption and [instead has] enployed a
flexible ‘site and purpose’ test to determ ne whether the exenption
applies” (Bartoo, 87 NY2d at 367-368; see Cannon v Putnam 76 Nyad
644, 650). Thus, “when an owner of a one- or two-famly dwelling
contracts for work that directly relates to the residential use of the
home, even if the work al so serves a commerci al purpose, that owner is
shi el ded by the honmeowner exenption fromthe absolute liability” of
Labor Law § 240 (Bartoo, 87 Ny2d at 368).

Here, plaintiff alleged that he fell froma | adder while
reconstructing a barn that defendants purchased and were having
rebuilt on their property in Cazenovia. The property on which the
barn was rebuilt consisted of several smaller parcels of |and that had
conprised an estate of approximtely 350 acres in the early 1900s.
Marc P. Schappell and Thomas B. Anderson (collectively, individual
def endants), the sol e sharehol ders of defendant Meadowood Farns of
Cazenovi a, LLC (Meadowood LLC), purchased the parcels in their
i ndi vi dual capacities as part of their plan to restore the estate to
its original size. The individual defendants had rehabilitated the
estate’s main residence, which was situated on the west end of the
conbi ned property, and they occasionally resided there. The property
cont ai ned several other residences, including one that was used by the
manager of Meadowood LLC as part of her enploynment conpensation. The
resi dence of that nanager was on the east end of the conbi ned
property, approximately a quarter of a mle away fromthe residence of
t he individual defendants. Furthernore, deeds in the record establish
that the parcel containing the manager’s residence is on a street
different fromthe parcel containing the individual defendants’
residence. The individual defendants testified that they did not know
whet her they purchased the barn itself in their individual capacities
or through Meadowood LLC. Heritage Structural Renovation, Inc.
(Heritage), plaintiff's enployer at the tine of the accident, was
subsequently hired to disassenble the barn and reconstruct it on the
af orenenti oned property, but we conclude that there is conflicting
evidence in the record with respect to whether Heritage entered into a
contract with the individual defendants or Meadowood LLC. The barn
was situated near the residence of Meadowood LLC s manager, along with
several other barns that were used in the commercial operations of
Meadowood LLC. The individual defendants testified at their
depositions that the barn at issue was to be used in part for
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Meadowood LLC s commrercial operations, but they also submtted
affidavits in support of the cross nmotion in which they averred that
t hey had purchased it solely for historical preservation purposes.

Al t hough the inconsistencies between the individual defendants’
deposition testinony and their affidavits submtted in support of the
cross notion do not appear to “constitute[] an attenpt to avoid the
consequences of [their] prior deposition testinmony by raising feigned
i ssues of fact” (Shpizel v Reo Realty & Constr. Co., 288 AD2d 291,
291), we conclude that those inconsistencies present credibility
i ssues that nmust be resolved at trial (see CGodl ewski v Carthage Cent.
Sch. Dist., 83 AD3d 1571, 1572; Palmer v Horton, 66 AD3d 1433, 1434;
Dietzen v Aldi Inc. [New York], 57 AD3d 1514, 1514). Consequently,
there remains “an issue of fact as to the commercial versus
residential nature of the inprovenments . . . Al in all, neither party
was entitled to summary judgnent on the exenption issue on this
record” (Mandel os v Karavasidis, 86 Ny2d 767, 769; see Davis v
Mal oney, 49 AD3d 385, 386).

Wth respect to appeal No. 2, plaintiff contends that the court
erred in denying his notion for |eave to reargue or renew his prior
notion to settle the record in appeal No. 1. It is undisputed,
however, that plaintiff stipulated to settle the record in appeal No.
1 prior to seeking | eave to reargue or renew and has not sought to be
relieved fromhis stipulation (see e.g. Cark v Delaware & Hudson R R
Corp., 245 App Div 447, 451), and thus no appeal lies fromthe court’s
order in appeal No. 2 (see Matter of New York City Health & Hosps.
Corp., 248 AD2d 387, 387; see generally CPLR 5701). Once plaintiff
stipulated to the record on appeal, he was no |longer entitled to nove
to settle the record or, indeed, to seek |eave to reargue or renew a

notion to settle the record that preceded the stipulation. “Only
where there is cause sufficient to invalidate a contract, such as
fraud, collusion, mstake or accident, will a party be relieved from

t he consequences of a stipulation nade during litigation” (Hallock v
State of New York, 64 Ny2d 224, 230; see McCoy v Fei nman, 99 Ny2d 295,
302), and plaintiff nmade no such showi ng here.

Ent er ed: March 22, 2013 Frances E. Caf arel
Cerk of the Court
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IN THE MATTER OF THE FORECLOSURE OF TAX LI ENS

BY PROCEEDI NG | N REM PURSUANT TO ARTI CLE 11

OF THE REAL PROPERTY TAX LAW BY COUNTY OF MVEMORANDUM AND ORDER
HERKI MER, PETI TI ONER- RESPONDENT;

MERRI ANNE MOCRE, RESPONDENT- APPELLANT.

FELT EVANS, LLP, CLINTON (JUSTIN M NACKLEY OF COUNSEL), FOR
RESPONDENT- APPELLANT.

ROBERT J. MALONE, COUNTY ATTORNEY, HERKI MER (LORRAI NE H. LEWANDROWSK
OF COUNSEL), FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Suprenme Court, Herkiner County
(Norman |I. Siegel, A J.), entered Novenber 17, 2011. The order denied
the notion of respondent to vacate a judgnent of foreclosure and for
other relief.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum In this in remtax foreclosure proceedi ng pursuant
to RPTL article 11, respondent appeals from an order denying her
notion to vacate a judgnent of foreclosure. Respondent contends that
Suprene Court should have granted the notion because petitioner failed
to conply with the notice requirenments of RPTL 1125. W agree with

petitioner, however, that respondent’s notion was untinely. “A notion
to reopen a default judgnment of tax foreclosure ‘may not be brought
| ater than one nonth after entry of the judgnent’ ” (Matter of

Forecl osure of Tax Liens by County of dinton [Tupaz], 17 AD3d 914,
915, quoting RPTL 1131; see Matter of County of Ontario [Helser], 72
AD3d 1636, 1637). Here, the judgnent of foreclosure was entered on
March 31, 2010, and respondent did not nove to vacate it until
Septenber 12, 2011, nearly 18 nonths after it was entered. Contrary
to respondent’s contention, the statute of limtations set forth in
RPTL 1131 applies even where, as here, the property owner asserts that
he or she was not notified of the forecl osure proceeding (see Mtter
of County of Schuyler [Solonmon Fin. Cr., Inc.], 83 AD3d 1243, 1244-
1245, |Iv denied 17 Ny3d 850, rearg denied 18 NY3d 853; Hel ser, 72 AD3d
at 1637; Matter of County of Sullivan [Spring Lake Retreat Cir.

Inc.], 39 AD3d 1095, 1095-1096).

In any event, we conclude that petitioner conplied with the
noti ce requirenents of RPTL 1125 inasnuch as petitioner sent notice of
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the forecl osure proceeding to respondent at her |ast known address by
both certified mail and ordinary first class mail. Although the
letter sent by certified mail was returned by the United States postal
service with the notations “no such street” and “unable to forward,”
the letter sent by ordinary first class mail was not returned. RPTL
1125 (1) (b) (i) provides that “notice shall be deened received unless
both the certified mailing and the ordinary first class mailing are
returned by the United States postal service within forty-five days
after being mailed” (enphasis added). |If both letters are returned,
the forecl osing agent “shall attenpt to obtain an alternative mailing
address fromthe United States postal service” (id.). Here, because
only one of the two letters was returned, petitioner was not obligated
to take additional steps to notify respondent of the foreclosure
proceedi ngs (see Helser, 72 AD3d at 1637).

Furthernore, we note that respondent did not deny receiving
actual notice of the foreclosure proceeding in the affidavit she
submitted in support of her notion; instead, she averred only that
notice was not provided to her “at the address of record” (see
generally Sendel v Diskin, 271 AD2d 757, 758-759, |v denied 96 Ny2d
707). In addition, respondent failed to establish that she notified
petitioner of her change of address, as required by RPTL 1125 (1) (d).
We therefore conclude that the court properly denied the notion.

Ent er ed: March 22, 2013 Frances E. Caf arel
Cerk of the Court
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JOSEPH C. HALE, PLAI NTI FF- APPELLANT,
\% MVEMORANDUM AND ORDER

MEADOANOOD FARVS OF CAZENOVI A, LLC, MARC P.
SCHAPPELL AND THOMAS B. ANDERSON,
DEFENDANTS- RESPONDENTS.

(APPEAL NO 2.)

ALEXANDER & CATALANO, LLC, SYRACUSE (JAMES L. ALEXANDER OF COUNSEL),
FOR PLAI NTI FF- APPELLANT.

COSTELLO, COONEY & FEARON, PLLC, CAM LLUS (CHRI STI NA F. DEJOSEPH OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Onondaga County (Janes
P. Murphy, J.), entered Septenber 4, 2012. The order denied
plaintiff’s notion seeking | eave to renew and rear gue.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs.

Sane Menorandum as in Hale v Meadowood Farns of Cazenovia, LLC
([appeal No. 1] = AD3d __ [Mar. 22, 2013]).

Ent er ed: March 22, 2013 Frances E. Cafarell
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

360

CA 12-01778
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, VALENTINO, AND WHALEN, JJ.

CENTER STATE SECURI TY CONSULTANTS, | NC.
PLAI NTI FF- APPELLANT,

\% MEMORANDUM AND ORDER

SYRACUSE HOUSI NG AUTHORI TY, DEFENDANT- RESPONDENT.

WALTER D. KOG&UT, P.C., FAYETTEVILLE (WALTER D. KOGUT OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

BOND, SCHCENECK & KING PLLC, SYRACUSE (BRI AN J. BUTLER OF COUNSEL),
FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprenme Court, Onondaga County (John
C. Cherundolo, A J.), entered Decenber 7, 2011. The order, inter
alia, granted defendant’s notion for sumrary judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum In this breach of contract action, plaintiff appeals
froman order that, inter alia, granted defendant’s notion for sunmary
j udgment dismissing the conplaint. Plaintiff contends that Suprene
Court erred in granting defendant’s notion on the ground that
plaintiff’s contract with defendant was unenforceabl e under the
common-law termlimts rule, which “prohibits one municipal body from
contractually binding its successors in areas relating to governance
unl ess specifically authorized by statute or charter provisions to do
so” (Matter of Karedes v Colella, 100 Ny2d 45, 50). W reject that
contenti on.

Plaintiff is owned and operated by Matthew Kwi ek, a retired
Syracuse police officer who is also plaintiff’s only enployee. In
June 2000, defendant and plaintiff entered into a contract (Agreenent)
for a termof 10 years pursuant to which plaintiff was to provide
consul tation services for defendant’s security operations. The
Agreenment was approved by defendant’s Board of Conmm ssioners (Board).
Def endant did not hire Kwiek directly because Kw ek woul d not have
been able to work for defendant and receive his pension unless he
received a waiver fromthe retirement systemof his former enployer
In January 2002, the Agreenent was amended to increase plaintiff’s
conpensation and to allow Kwi ek to have vacation and sick time. The
anendnent was signed by defendant’s then-Executive Director and Kw ek,
but was not approved by the Board. In June 2006, one week before the
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t hen- Executive Director retired, the Agreenent was anended again
wi t hout Board approval. That second anmendnent extended the Agreenent
for another five years, i.e., until June 2015, under the sane terns

and conditions. In July 2007, defendant, acting through its Board and
a new Executive Director, term nated the Agreenment, whereupon
plaintiff comrenced this action seeking danages for breach of the
Agreenment and its two amendnents.

Fol | owi ng di scovery, defendant noved for summary judgnment
di sm ssing the conplaint, and plaintiff cross-noved for parti al
summary judgnent on liability. In granting the notion, the court
determ ned that the Agreenent violated the termlimts rule and that,
even if the initial Agreenent was enforceable, the two anendnents
thereto were invalid and unenforceabl e because they had not been
approved by the Board.

Plaintiff initially contends that the termlimts rule does not
apply because defendant is not a municipality, but instead is a public
authority. W reject that contention. 1In Matter of Lake v Bi nghanton
Hous. Auth. (130 AD2d 913, 914-915), the termlimts rule was applied
to the Bi nghamt on Housing Authority, which is legally
i ndi stingui shabl e from defendant herein. Mre recently, we applied
the termlimts rule to an urban renewal agency (see Matter of City of
Utica Uban Renewal Agency v Doyle, 66 AD3d 1495, 1496), and we can
percei ve no reason why a housing authority should be treated
differently from such an agency.

Plaintiff further contends that the termlimts rule applies only
to actions that require Board approval. According to plaintiff, the
initial Agreement, although approved by the Board, did not require
Board approval under defendant’s procurenent policy. W reject that
contention as well. Section Il (A) of defendant’s procurenent policy
provi des that, “[n]otw thstanding the Executive Director’s broad
authority and responsibility to approve and execute SHA procurenent
actions, the Executive Director shall submt all contracts or
procurenent actions that exceed $50,000 or that are, or may be, the
subj ect of contested awards to the SHA Board of Comm ssioners for
consideration and for such action as the Conm ssion may deem proper.”
Pursuant to that provision, the initial Agreenment was necessarily
submitted to the Board for its “consideration” because the total
conpensation paid thereunder to plaintiff exceeded $50, 000.

Plaintiff nevertheless relies on Section Il (C of the
procurenent policy, which provides that “the Board shall maintain the
duty to review and approve the award of purchases and contracts for
equi pnent, materials, supplies and non-personal services in excess of
$50, 000 and that the Board shall also maintain the duty to review and
approve any contract change orders in excess of $50,000” ([enphasis
added]). Plaintiff asserts that its Agreenent with defendant did not
provi de “non-personal services,” and thus did not require Board
approval. Al though the procurement policy does not define “non-
personal services,” we conclude that the security consultation
services rendered by plaintiff were not personal in nature, and that
Board approval was thus required.
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Finally, we reject plaintiff’s contention that the termlimts
rul e does not apply because the Agreenment did not infringe upon the
ability of future Boards to exercise any governnental powers. As
noted above, the termlimts rule “prohibits one nunicipal body from
contractually binding its successors in areas relating to governance”
(Karedes, 100 Ny2d at 50). The rule does not apply, however, to
contracts that relate only to business or proprietary matters, such as
the admi nistration of a nunicipal golf course in Karedes (id.). Here,
we conclude that providing security toits tenants is not a business
or proprietary matter for defendant. |Instead, ensuring the safety of
its residents is one of its core responsibilities and relates directly
to matters of governance. Plaintiff m stakenly focuses on the
specific duties perforned by Kw ek, asserting that, because he had no
authority to make deci sions concerni ng defendant’s operations, or
policies, or the enploynment of off-duty police officers, he did not
exerci se any governmental powers. The focus should instead be on
whet her def endant was exercising governnental powers when it entered
the contract with plaintiff, and we answer that question in the
affirmati ve.

In sum the termlimts rule applies because defendant’s Board
exerci sed governnental powers when it approved the Agreement wth
plaintiff in January 2000, and because the 10-year term of the
Agreerment exceeded the termof all nenbers of the Board who approved
the Agreenent. Although the terns of the Board nenbers were
staggered, five of the Board nmenbers served five-year ternms, and two
served two-year terns. Wen the Board term nated the Agreenent in
2007, only three of the seven Board nenbers who approved the Agreenent
in 2000 were still on the Board. Under the termlimts rule, the 2000
Board was not permitted to bind contractually the 2007 Board or any
subsequent Board to retain plaintiff as a security consultant (see
Kar edes, 100 Ny2d at 50).

Ent er ed: March 22, 2013 Frances E. Caf arel
Cerk of the Court



	DecisionCover.032213
	1319
	1382
	1483
	0019
	0037
	0038
	0056
	0101
	0113
	0114
	0115
	0119
	0120
	0122
	0124
	0167
	0172
	0177
	0189
	0190
	0206
	0209
	0212
	0222
	0227
	0237
	0255
	0258
	0259
	0260
	0267
	0268
	0270
	0274
	0282
	0288
	0291
	0293
	0294
	0318
	0322
	0326
	0327
	0328
	0329
	0330
	0332
	0335
	0337
	0339
	0341
	0342
	0345
	0346
	0347
	0348
	0349
	0351
	0353
	0356
	0360

