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TP 13- 00333
PRESENT: SCUDDER, P.J., SM TH, CENTRA, FAHEY, AND PERADOTTO, JJ.

IN THE MATTER OF DEBBI E SO S, PETI TI ONER,
\% ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT.

DEBBI E SO S, PETI TI ONER PRO SE.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (PETER H. SCHI FF OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Departnent by order of the Suprenme Court, Oleans County [Janes P.
Punch, A.J.], entered February 19, 2013) to review a determ nation of
respondent. The determ nation found after a Tier IIl hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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KA 11-02124
PRESENT: SCUDDER, P.J., SM TH, CENTRA, FAHEY, AND PERADOTTO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

MARI O PI TTMAN, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALQO, INC., BUFFALO (SUSAN C. M NI STERO OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDI TA, 111, DI STRICT ATTORNEY, BUFFALO (M CHAEL J. HI LLERY
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgrment of the Suprene Court, Erie County (Richard
C. Kloch, Sr., A J.), rendered January 7, 2011. The judgnent
convi cted defendant, upon a jury verdict, of attenpted nurder in the
first degree, attenpted nmurder in the second degree, crim nal
possessi on of a weapon in the second degree and crim nal possession of
a weapon in the third degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmor andum  Def endant appeal s froma judgnent convicting him
upon a jury verdict of, inter alia, attenpted nurder in the first
degree (Penal Law 88 110.00, 125.27 [1] [a] [i]; [b]) and crim nal
possessi on of a weapon in the second degree (8 265.03 [forner (2)]).
We previously reversed the judgnment convicting defendant of those
crinmes and granted a new trial (People v Pittman, 49 AD3d 1166), and
def endant now appeals fromthe judgnent following the retrial.

W reject defendant’s contention that Suprene Court erred in
failing sua sponte to order a further conpetency hearing i medi ately
before trial (see generally People v Tortorici, 92 Ny2d 757, 765-766,
cert denied 528 US 834). After the judgnent was reversed and before
the new trial was conducted, defendant was found to be an
i ncapaci tated person within the nmeaning of CPL article 730, but he was
| ater found to be conpetent and the matter was scheduled for trial.
Shortly before trial, based in part upon defendant’s history of
deconpensating after he voluntarily ceased taking his antipsychotic
medi cati on when he was placed in jail, the court directed a new
eval uation to determ ne defendant’s capacity to assist in his defense.
O the two psychiatrists who eval uated defendant, one found that he
was not an incapacitated person but the other was unable to render a
firmopinion due to defendant’s refusal to cooperate with the
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eval uation process. At a court appearance shortly before the
schedul ed trial date, although both the prosecutor and defense counsel
agreed that it “would be prudent to ask . . . for a hearing” because
the psychiatrists did not agree that defendant was not an

i ncapaci tated person, defendant informed the court that he was
conpetent and agreed to cooperate with an eval uation by the second
psychiatrist. After that interview the second psychiatrist also
found that defendant was not incapacitated, and the court concl uded
that a hearing was not necessary due to the agreenment anong the
psychi atri sts.

“Tl]t is perfectly well settled that a trial court is entitled to
give weight to the findings of conpetency derived fromthe ordered
exam nations” (People v Ferrer, 16 AD3d 913, 914, |v denied 5 Ny3d
788, citing People v Mdrgan, 87 Ny2d 878, 880). |Inasmuch as the court
determ ned that no hearing was necessary based upon the opinions of
bot h psychiatrists that defendant was not an incapacitated person, and
neither party requested a hearing at that tine, there was no need for
a hearing (see CPL 730.30 [2]), and the court properly directed that
“the crimnal action against the defendant . . . proceed” (id.).

Contrary to defendant’s further contention, the court did not err
in denying his challenge for cause to two prospective jurors.
Al t hough those prospective jurors may have initially expressed “a
state of mind that [was] |ikely to preclude [them fromrendering an
impartial verdict based upon the evidence adduced at the trial” (CPL
270.20 [1] [b]), they ultimately both gave an “unequi vocal assurance
that they [could] set aside any bias and render an inpartial verdict
based on the evidence” (People v Johnson, 94 NY2d 600, 614; see People
v Brandi E., 105 AD3d 1341, 1343; People v G adding, 60 AD3d 1401
1402, |Iv denied 12 Ny3d 925). Defendant failed to preserve for our
review his contention that the court erred in allowng a sworn juror
to remain on the jury, inasmuch as defendant did not object to the
court’s inquiry of that juror or seek to discharge the juror (see
Peopl e v Dennis, 91 AD3d 1277, 1279, |v denied 19 Ny3d 995; People v
Ruf us, 56 AD3d 1175, 1176, |v denied 11 NY3d 930). In any event, the
court properly concluded that the juror was not “grossly unqualified
to serve in the case” (CPL 270.35 [1]; see People v WIff, 103 AD3d
1264, 1266, |v denied 21 NY3d 948; People v Tel ehany, 302 AD2d 927,
928) .

Next, as defendant correctly concedes, he failed to preserve for
our review his contention that the conviction is not supported by
l egally sufficient evidence, because his notion for a trial order of
di smi ssal was not specifically directed at the issues rai sed on appeal
(see People v Gray, 86 Ny2d 10, 19). In any event, we concl ude that
the evidence is legally sufficient to support the conviction with
respect to all of the charges (see generally People v Bl eakl ey, 69
NY2d 490, 495). 1In addition, viewing the evidence in light of the
el enents of the crines as charged to the jury (see People v Daniel son,
9 NY3d 342, 349), we conclude that the verdict is not against the
wei ght of the evidence (see generally Bl eakley, 69 NY2d at 495).

Contrary to defendant’s further contention, the court did not err
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in admtting in evidence the testinony of a witness that defendant
fired a weapon at the witness at the start of the incident from which
t hese charges arose. Defendant objected to the witness’ testinony on
the ground that it was not relevant to the charges remaining in the

i ndi ct ment because he was acquitted in the first trial of attenpting
to murder that wi tness, and that any probative value of the evidence
was outwei ghed by its prejudicial effect. W reject that contention.
The Court of Appeals has “reaffirmed the well-established rules that
evidence is relevant if it has any tendency in reason to prove any
material fact and that all relevant evidence is admssible at trial

unl ess adm ssion viol ates sonme exclusionary rule” (People v Alvino, 71
NY2d 233, 241 [internal quotation marks omtted]). Thus, “where

evi dence of a prior uncharged crinme contains nore probative val ue than
risk of prejudice to the defendant, the evidence is adm ssible”
(Peopl e v Chase, 85 Ny2d 493, 502). Here, the court properly

determi ned that the evidence was highly probative on the issues of

def endant’ s possession of a | oaded weapon and his intent to use it

unl awful Iy agai nst another, i.e., elenents of crinmes charged in the
indictnment at the retrial, and that its probative val ue outweighed its
potential for prejudice (see Alvino, 71 Ny2d at 241; People v

St ubi nger, 87 AD3d 1316, 1316-1317, |v denied 18 NY3d 862; see
generally People v Del arosa, 84 AD3d 832, 833-834, |v denied 17 Ny3d
815) .

We reject the further contention of defendant that his statutory
right to be present during a material stage of the trial was violated
(see generally CPL 310.30). Contrary to defendant’s contention,

“[t] he absence of a notation in the record indicating that defendant
was present is not sufficient to denonstrate that he was not present”
(People v Martin, 26 AD3d 847, 848, affd sub nom People v Kissoon, 8
NY3d 129; see People v Foster, 1 Ny3d 44, 48). Based upon the record
bef ore us, we conclude that defendant “failed to cone forward with
substantial evidence to rebut the presunption of regularity that
attaches to all crimnal proceedings” (People v Andrew, 1 NY3d 546,
547) .

Contrary to defendant’s additional contention, he was not
deprived of a fair trial by the adm ssion of evidence of prior
uncharged crimnal conduct, which was contained in his statenent to
the police. Although evidence of a defendant’s past uncharged
crim nal behavior is not adm ssible to show defendant’ s general
predi sposition to crimnal conduct (see People v Mdlineux, 168 NY 264,
291-293), the evidence of defendant’s prior crimnal conduct was
properly admtted because it was relevant to a material aspect of the
People’s direct case (see id. at 293-294). Furthernore, defendant
cannot claimany surprise with respect to the evidence inasnmuch as it
was included in the People’s CPL 710.30 notice and was introduced at
the first trial on these charges (cf. People v Matthews, 68 Ny2d 118,
122-123).

Def endant failed to preserve for our review his additional
contention that he was deprived of a fair trial by prosecutorial
m sconduct on sunmmation (see People v Smth, 32 AD3d 1291, 1292, |v
deni ed 8 NY3d 849) and, in any event, that contention is w thout
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merit. The majority of the prosecutor’s coments on summtion to

whi ch def endant objects on appeal were within the “ ‘broad bounds of
rhetorical comment perm ssible in closing argunment’ ” (People v
WIllians, 28 AD3d 1059, 1061, affd 8 NY3d 854, quoting People v
Gal | oway, 54 Ny2d 396, 399), and any comments that were arguably

i mproper were not so egregious as to deprive defendant of a fair trial
(see People v Lopez, 96 AD3d 1621, 1622, |v denied 19 NY3d 998; People
v Rivera, 281 AD2d 927, 928, |v denied 96 Ny2d 906; People v Wl ker,
234 AD2d 962, 963, |v denied 89 Ny2d 1042). W have consi dered
defendant’s remai ning contentions regardi ng all eged prosecutori al

m sconduct and conclude that they are without nerit.

Def endant’ s contention that the court failed to apprehend or
exercise its discretion when sentencing himis not supported by the
record (see People v McCray, 78 AD3d 1595, 1595; People v Mon, 43
AD3d 1379, 1380, |v denied 9 NY3d 1036; cf. People v Schafer, 19 AD3d
1133, 1133). Finally, the sentence is not unduly harsh or severe.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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KA 08-00648
PRESENT: SCUDDER, P.J., SM TH, CENTRA, FAHEY, AND PERADOTTO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

TYREE ALEXANDER, DEFENDANT- APPELLANT.

O CONNELL AND ARONOW TZ, ALBANY (STEPHEN R COFFEY OF COUNSEL), FOR
DEFENDANT- APPELLANT.

SCOTT D. MCNAMARA, DI STRICT ATTORNEY, UTICA (STEVEN G COX OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Oneida County Court (M chael L.
Dwyer, J.), rendered Decenber 16, 2005. The judgnment convicted
def endant, upon a jury verdict, of sexual abuse in the first degree
(two counts) and endangering the welfare of a child (two counts).

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of two counts each of sexual abuse in the first
degree (Penal Law 8§ 130.65 [3]) and endangering the welfare of a child
(8 260.10 [1]). Contrary to defendant’s contention, he was not denied
his constitutional right to proceed pro se. Defendant sought to
proceed pro se because he believed that his assigned counsel did not
spend enough tinme both with himand in researching the case. After
County Court ordered defense counsel to spend the afternoon with
def endant preparing for trial, defendant did not again seek to proceed
pro se. W conclude that defendant’s request to proceed pro se was
made in the context of a claimexpressing his dissatisfaction with his

attorney and was not unequi vocal (see People v Gllian, 8 Ny3d 85, 88;
People v Caswel |, 56 AD3d 1300, 1301-1302, Iv denied 11 NY3d 923,
reconsi deration denied 12 NY3d 781). “In any event, . . . defendant

abandoned his request by subsequently acting in a manner i ndicating
his satisfaction with counsel” (People v Jackson, 97 AD3d 693, 694, |v
deni ed 20 NY3d 1100; see Gllian, 8 NY3d at 88).

Def endant’ s contention that the court erred in allow ng the
seven-year-old victimto give sworn testinmony is not preserved for our
review (see People v Dickens, 48 AD3d 1034, 1034-1035, |v denied 10
NY3d 958). 1In any event, the court did not abuse its discretion in
admtting that testinony inasnuch as the w tness denonstrated
sufficient intelligence and capacity, and further denonstrated that
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she understood the nature of an oath, i.e., she “appreciate[d] the

di fference between truth and fal sehood, the necessity for telling the
truth, and the fact that a witness who testifies falsely may be

puni shed” (CPL 60.20 [2]; see People v Beckwi th, 289 AD2d 956, 958,
anended on rearg 303 AD2d 1054; see generally People v N soff, 36 Ny2d
560, 565-566). The court properly determ ned that the presunption of

i nconpet ency was overcone (see People v Hetrick, 80 Ny2d 344, 349;
Peopl e v Mral es, 80 Ny2d 450, 452-453; People v Schroo, 87 AD3d 1287,
1289, |Iv denied 19 Ny3d 977).

Def endant next contends that the evidence is legally insufficient
to establish that he had sexual contact with the victim Defendant
failed to preserve that contention for our review inasnuch as he
failed to renew his notion for trial order of dismssal after
presenting evidence (see People v Hines, 97 Ny2d 56, 61, rearg
deni ed 97 NY2d 678). In any event, that contention |lacks merit (see
general ly People v Bl eakl ey, 69 Ny2d 490, 495). Further, view ng the
evidence in light of the elenments of the crinmes as charged to the jury
(see People v Danielson, 9 NY3d 342, 349), we conclude that the
verdict is not against the weight of the evidence (see generally
Bl eakl ey, 69 Ny2d at 495).

We reject the contention of defendant that he received
ineffective assistance of counsel. Defendant failed to establish the
absence of a strategic reason for defense counsel’s failure to
exerci se any challenges during voir dire (see generally People v
Benevento, 91 NY2d 708, 712; People v Turck, 305 AD2d 1072, 1073, |v
deni ed 100 Ny2d 566). Defendant also failed to establish the absence
of a strategic reason for defense counsel’s failure to call any
Wi tnesses at the Huntley hearing, or any w tnesses other than
defendant at trial (see generally Benevento, 91 NY2d at 712).
| nasnmuch as the court did not abuse its discretion in permtting the
victimto testify, defense counsel’s failure to object to the
adm ssion of that testinony cannot be considered ineffective
assi stance of counsel (see People v Stultz, 2 NY3d 277, 287, rearg
deni ed 3 NYy3d 702; People v Crunp, 77 AD3d 1335, 1336, |v denied 16
NY3d 857). Contrary to defendant’s contention, the record establishes
t hat defense counsel adequately cross-exam ned the witnesses at trial
and presented a cogent defense. |In fact, we note that defense
counsel’s cross-exam nation of the witnesses raised some
i nconsi stencies in their testinony, and defendant relies on those
i nconsi stencies in contending that the verdict is against the weight
of the evidence. Defendant failed to establish the absence of a
strategic reason for the fact that defense counsel did not nove for a
m strial or seek a curative instruction after an outburst by the
not her of the victimduring the testinony of the victims sister (see
general ly Benevento, 91 NY2d at 712). |Inasnuch as a notion for a
m strial would have had “little or no chance of success,” defense
counsel’s failure to seek that relief cannot be considered ineffective
assistance (Stultz, 2 Ny3d at 287).

Finally, the sentence is not unduly harsh or severe, particularly
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in light of defendant’s past crimnal conduct.

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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KA 12- 00501
PRESENT: SCUDDER, P.J., SM TH, CENTRA, FAHEY, AND PERADOTTO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

CHRI STOPHER J. FEI DNER, DEFENDANT- APPELLANT.

KELI ANN M ARGY- ELNI SKI', ORCHARD PARK, FOR DEFENDANT- APPELLANT.

LAWRENCE FRI EDMAN, DI STRI CT ATTORNEY, BATAVIA (WLLIAM G ZI CKL OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Genesee County Court (Robert C.
Noonan, J.), rendered Decenber 22, 2011. The judgnent convicted
def endant, upon his plea of guilty, of attenpted burglary in the
second degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of attenpted burglary in the second degree
(Penal Law 88 110.00, 140.25 [2]). Defendant’s contention that he was
deni ed effective assistance of counsel does not survive his guilty
pl ea because “[t]here is no showi ng that the plea bargai ni ng process
was infected by [the] allegedly ineffective assistance or that
def endant entered the plea because of his attorney[’s] allegedly poor
per f ormance” (People v Robinson, 39 AD3d 1266, 1267, |v denied 9 NY3d
869 [internal quotation marks omtted]). Even assum ng, arguendo,

t hat defendant purported to preserve for appellate review his
challenge to the legal sufficiency of the evidence, we woul d not
entertain that challenge on this appeal fromthe judgnment entered upon
his guilty plea; indeed, “it would be logically inconsistent to permt
a defendant to enter a plea of guilty based on particular admtted
facts, yet to allow that defendant contenporaneously to reserve the
right to chall enge on appeal the sufficiency of those facts to support
a conviction, had there been a trial” (People v Plunkett, 19 NY3d 400,
405-406). Moreover, we agree with the People that defendant’s
chal l enge to the weight of the evidence is “inapplicable” inasnuch as
he was convicted upon his plea of guilty, rather than upon a verdict
following a trial (cf. People v Danielson, 9 NY3d 342, 349). Finally,
the sentence is not unduly harsh or severe.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, CENTRA, FAHEY, AND PERADOTTO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

JUSTI N MCCUTCHEQON, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALQO, INC., BUFFALO (SHERRY A. CHASE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDI TA, 111, DI STRICT ATTORNEY, BUFFALO (JAMES R GARDNER OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgrment of the Suprenme Court, Erie County (Deborah
A. Haendiges, J.), rendered Novenber 17, 2011. The judgnment convicted
def endant, upon a nonjury verdict, of attenpted burglary in the second
degree and crimnal mschief in the third degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  On appeal froma judgnment convicting himupon a
nonjury verdict of, inter alia, attenpted burglary in the second
degree (Penal Law 88 110.00, 140.25 [2]), defendant contends that he
was deni ed effective assistance of counsel because his then-girlfriend
and the nother of his child, who was al so the conplainant and a key
prosecution witness, paid his attorney’s fees. W reject that
contention. Because defendant apprised Suprene Court of the potenti al
conflict of interest, we agree with defendant that the court “had a
duty . . . to conduct an inquiry ‘to ascertain, on the record, whether
[ def endant] had an awareness of the potential risks involved in his
continued representation by the attorney and had know ngly chosen to
continue such representation’ ” (People v Conte, 71 AD3d 1448, 1449,
guoting People v Lonbardo, 61 NY2d 97, 102; see People v Carncross, 14
NY3d 319, 327). Although the court failed to conduct that inquiry, we
neverthel ess conclude that defendant was not denied effective
assi stance of counsel inasnmuch as he failed to show “that the conduct
of his defense was in fact affected by the operation of the conflict
of interest, or that the conflict operated on the representation”
(Peopl e v Weks, 15 AD3d 845, 847, |v denied 4 NY3d 892 [internal
quotation marks omtted]; see People v Sanchez, 21 NY3d 216, 223;
People v Hurlbert, 81 AD3d 1430, 1431, |v denied 16 NY3d 896).
| ndeed, the record establishes that defense counsel thoroughly cross-
exanm ned the witness and elicited testinmony concerning her crimnal
hi story and drug use, as well as her adm ssion that she never saw
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defendant attenpt to enter the house. Further, defense counsel
i ntroduced conplainant’s letters to defendant, in which she stated
t hat she | oved defendant and wanted himhonme with her and their child.

Contrary to defendant’s further contention, the sentence is not
unduly harsh or severe.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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KA 11-01482
PRESENT: SCUDDER, P.J., SM TH, CENTRA, FAHEY, AND PERADOTTO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

JAVAL H., DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (DREW R DUBRI N OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRICT ATTORNEY, ROCHESTER ( GEOFFREY KAEUPER OF
COUNSEL), FOR RESPONDENT.

Appeal from an adjudication of the Supreme Court, Mnroe County
(Francis A Affronti, J.), rendered May 25, 2011. Defendant was
adj udi cated a yout hful offender upon his plea of guilty of robbery in
the first degree.

It is hereby ORDERED t hat the adjudication so appealed fromis
unani nously affirned.

Same Menorandum as in People v Jamal H ([appeal No. 2] ___ AD3d
___[Sept. 27, 2013]).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, CENTRA, FAHEY, AND PERADOTTO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

JAVAL H., DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (DREW R DUBRI N OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRICT ATTORNEY, ROCHESTER ( GEOFFREY KAEUPER OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprene Court, Monroe County
(Francis A Affronti, J.), entered May 25, 2011. The judgnent
convi cted defendant, upon his plea of guilty, of burglary in the
second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirned.

Menorandum I n appeal No. 2, defendant appeals from a judgnent
convi cting himupon his plea of guilty of burglary in the second
degree (Penal Law 8 140.25 [2]). Defendant does not raise any
contentions with respect to the adjudication in appeal No. 1, and we
t her ef ore deem abandoned any such contentions (see generally People v
Bri dgel and, 19 AD3d 1122, 1123). It is undisputed that Suprene Court
originally had agreed that it would adjudi cate defendant a yout hful
of fender in connection with his plea of guilty on the indictnent in
appeal No. 2 as well as in connection with his plea of guilty on the
indictment in appeal No. 1 but that, at sentencing, the court
determned that it was not able to conply with its original sentence
prom se with respect to the indictnent in appeal No. 2. The court
vacat ed defendant’s pleas in connection with both indictnents.

Def endant thereafter again pleaded guilty to, inter alia, the
i ndi ctment in appeal No. 2.

“As a matter of law and strong public policy, a sentencing
prom se made in conjunction with a plea is conditioned upon ‘its being
| awful and appropriate in light of the subsequent presentence report
or information obtained fromother reliable sources’ ” (People v
Hi cks, 98 Ny2d 185, 188; see People v Herber, 24 AD3d 1317, 1318, |v
denied 6 NY3d 814). Contrary to defendant’s contention, “the court’s
reliance on the presentence report for its determ nation that
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def endant woul d not be afforded youthful offender status ‘constitutes
an adequat e explanation for the denial of defendant’s request for such
status’ ” (People v Wargula, 86 AD3d 929, 930, |v denied 17 NY3d 862).
The presentence report “included mtigating and aggravating factors,
[and therefore] adequately explained the court’s reasons for denying
yout hful of fender status on the instant indictnment” (People v DePugh,
16 AD3d 1083, 1084). To the extent that defendant contends that the
court was aware of all of the information contained in the presentence
report at the tine it agreed to adjudi cate defendant a yout hf ul

of fender, we note that not all of the aggravating factors that are
contained in the presentence report otherw se appear on the record.
Thus, we are unable to review defendant’s contention that the court
abused its discretion in determning that it could not conply with the
original plea agreenent because it was apprised of those factors
during a pre-plea conference.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: SCUDDER, P.J., SMTH, CENTRA, FAHEY, AND PERADOTTO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

STEVEN M SWANK, DEFENDANT- APPELLANT.

AMY L. HALLENBECK, JOHNSTOW, FOR DEFENDANT- APPELLANT.

GREGORY S. OAKES, DI STRICT ATTORNEY, OSWEGO ( COURTNEY E. PETTIT OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the OGswego County Court (Walter W
Haf ner, Jr., J.), rendered February 24, 2011. The judgnent convicted
def endant, upon a jury verdict, of rape in the second degree, crim nal
sexual act in the second degree (two counts) and unlawful |y dealing
with a child in the first degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirnmed.

Menorandum  On appeal from a judgnment convicting himupon a jury
verdict of, inter alia, rape in the second degree (Penal Law § 130. 30
[1] ), defendant contends that the verdict is against the weight of the
evi dence based on his own testinony, the testinony of the victim and
the |l ack of evidence supporting the victinmis testinony. Specifically,
def endant contends that the victims testinmony is not credible because
her trial testinony was internally inconsistent and was al so
i nconsistent with her statenments to the police and her grand jury
testinmony. Viewing the evidence in light of the el enents of the
crinmes as charged to the jury (see People v Danielson, 9 NY3d 342,
349), we conclude that the verdict is not against the weight of the
evi dence (see generally People v Bl eakley, 69 Ny2d 490, 495).
“Although a different result would not have been unreasonabl e, the
jury was in the best position to assess the credibility of the
wi t nesses and, on this record, it cannot be said that the jury failed
to give the evidence the weight it should be accorded” (People v Ota,
12 AD3d 1147, 1147, |v denied 4 NY3d 801; see generally Bl eakley, 69
NY2d at 495).

Def endant failed to seek inmunity for a witness that he called to
testify at a hearing on his CPL article 330 notion, and he thus failed
to preserve for our review his further contention that the prosecutor
abused his discretion “when he refused to request that [the w t ness]
be granted immunity from prosecution” (see generally People v
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Callicut, 101 AD3d 1256, 1262 n 4, |v denied 20 NY3d 1096; People v
Nor man, 40 AD3d 1130, 1131, |Iv denied 9 NY3d 925; People v Gines, 289
AD2d 1072, 1073, |v denied 97 Ny2d 755). |In any event, that
contention is without nerit inasnuch as the decision of a District

Attorney to request imunity for a witness is discretionary “ ‘and not
revi ewabl e unless the District Attorney acts with bad faith to deprive
a defendant of his or her right to a fair trial’ ” (People v Bolling,

24 AD3d 1195, 1196, affd 7 Ny3d 874; see generally CPL 50.30), and
here there was no showi ng of bad faith (see People v Adans, 53 NY2d
241, 247-248). Furthernore, the witness's testinony “could have been
produced at trial with the exercise of due diligence, and it was not
of ‘such character as to create a probability that had such evi dence
been received at the trial the verdict would have been favorable to

t he defendant’” ” (People v Broadnax, 52 AD3d 1306, 1308, |v denied 11
NY3d 830, quoting CPL 330.30 [3]).

Defendant failed to seek dism ssal of a sworn juror on the ground
that she was grossly unqualified, and thus he also failed to preserve
for our review his contention that County Court erred in refusing to
grant that relief (see generally People v Hi cks, 6 Ny3d 737, 739). W
decline to exercise our power to review that contention as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [a]). W
reject defendant’s further contention that he was denied effective
assi stance of counsel based on defense counsel’s failure to nove to
disqualify the juror as grossly unqualified. It is “ ‘incunbent on
def endant to denonstrate the absence of strategic or other legitimte
expl anations’ for counsel’s alleged shortcom ngs” (People v Benevent o,
91 Ny2d 708, 712, quoting People v Rivera, 71 Ny2d 705, 709), and
defendant failed to make such a show ng here, particularly in Iight of
the indications in the record that the juror in question was the only
juror who was of the opinion that defendant should not be convicted.

Finally, the sentence is not unduly harsh or severe.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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KA 11-01826
PRESENT: SCUDDER, P.J., SM TH, CENTRA, FAHEY, AND PERADOTTO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

ELI SHA R SWAI' N, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALQO, INC., BUFFALO (SHERRY A. CHASE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO ( DAVI D PANEPI NTO OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Erie County Court (Sheila A
D Tullio, J.), rendered April 26, 2011. The judgnment convicted
def endant, upon his plea of guilty, of robbery in the first degree and
crim nal possession of a weapon in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty, of robbery in the first degree (Penal Law 8
160.15 [4]) and crim nal possession of a weapon in the second degree
(8 265.03 [3]). Defendant contends that County Court erred in
refusing to suppress identification testinony arising froman unduly
suggestive showup identification procedure. W reject that
contention. The showup identification procedure took place within 30
m nutes of the robbery, in proximty to where the robbery occurred and
“in the context of a continuous, ongoing investigation,” which was
sufficient to establish that the showup procedure was reasonabl e under
the circunmstances (People v Brisco, 99 Ny2d 596, 597; see People v
Lew s, 97 AD3d 1097, 1098, |v denied 19 NY3d 1103; People v Jacob, 94
AD3d 1142, 1144, |v denied 19 Ny3d 962). The showp was not rendered
undul y suggestive by the victims observation of portions of the
police investigation or the fact that defendant was in the presence of
police officers when the victimidentified him (see People v Santi ago,
83 AD3d 1471, 1471, |v denied 17 NY3d 800; People v Grant, 77 AD3d
558, 558, |v denied 16 NY3d 831). Contrary to defendant’s further
contention, the court did not err in limting defendant’s cross-
exam nation of the victimconcerning his observations of defendant at
the tinme of the robbery. The purpose of a Wade hearing is “to test
identification testinony for taint arising fromofficial suggestion
during ‘police-arranged confrontations between a defendant and an
eyewi tness’ ” (People v D xon, 85 Ny2d 218, 222, quoting People v
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G ssendanner, 48 NY2d 543, 552), and the court did not abuse its

di scretion in refusing to permt defendant to cross-exam ne the victim
on an issue that was not material to that inquiry (see generally
Peopl e v Bryant, 73 AD3d 1442, 1443, |v denied 15 Ny3d 850; People v
Snel |, 234 AD2d 986, 986, |v denied 89 Ny2d 1015).

Finally, we reject defendant’s contention that the court erred in
refusing to suppress physical evidence seized fromhis basenent
following a warrantl| ess search of the house where he resided with his
nother. After the police acconpani ed defendant into the house so that
he could retrieve his jacket and boots, defendant’s nother verbally
consented to the search of the house, led the officers into the
basenment, and signed a witten consent to search the prem ses. The
record establishes that the nother freely and voluntarily consented to
the search of the residence (see People v Santiago, 41 AD3d 1172,
1173-1174, |v denied 9 NY3d 964; People v Adans, 244 AD2d 897, 898, |v
deni ed 91 Ny2d 887).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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CA 13-00382
PRESENT: SCUDDER, P.J., SM TH, CENTRA, FAHEY, AND PERADOTTO, JJ.

APRI L WALRADT, PLAI NTI FF- APPELLANT,
\% ORDER

BATAVI A FAM LY DENTAL AND STEVEN
SOKOLOVSKI Y, D.D.S., DEFENDANTS- RESPONDENTS.

CHRI STINA A. AGOLA, PLLC, ROCHESTER (RYAN C. WOODWORTH OF COUNSEL),
FOR PLAI NTI FF- APPELLANT.

HARRI S BEACH PLLC, PITTSFORD (SCOTT D. PI PER OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Genesee County (Robert
C. Noonan, A.J.), entered June 15, 2012. The order granted the notion
of defendants for summary judgnent di sm ssing the conplaint.

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed w t hout costs.

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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CA 12-02371
PRESENT: SCUDDER, P.J., SM TH, FAHEY, AND PERADOTTO, JJ.

JONATHAN ABBOTT, PLAI NTI FF- RESPONDENT,
\% MEMORANDUM AND ORDER

VI TO W LLI AM LUCCHETTI, JR, THE MACREPORT. NET,
INC., MARCELLUS GROUP, LLC, MARCELLUS GROUP
CONSTRUCTI ON, LLC, JA SPA, LLC, SONO Pl ZZA &
PASTA FACTORY, |NC., CROAN M LL RESTORATI ON
DEVELOPMVENT, LLC AND MACREPORT. NET MEDI A

PUBLI SHI NG, | NC., DEFENDANTS- APPELLANTS.
(APPEAL NO 1.)

CERI O LAW OFFI CES, SYRACUSE (DAVID W HERKALA OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

KENNY & KENNY, PLLC, SYRACUSE (JUSTIN D. HOMAND OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Onondaga County
(Anthony J. Paris, J.), entered August 29, 2012. The order, insofar
as appealed from denied in part the notion of defendants to dism ss
t he amended conpl ai nt and deni ed the notion of defendants for a stay.

It is hereby ORDERED that said appeal is unaninously dism ssed
Wi t hout costs.

Sane Menorandum as in Abbott v Lucchetti ([appeal No. 3] __ AD3d
___[Sept. 27, 2013]).

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, CENTRA, FAHEY, AND PERADOTTO, JJ.

DAVI D SHUMAY AND CATHY SHUMAAY,
PLAI NTI FFS- APPELLANTS,

\% ORDER

JUSTI N KELLEY, DEFENDANT- RESPONDENT.
(APPEAL NO 1.)

E. ROBERT FUSSELL, P.C., LEROY (E. ROBERT FUSSELL OF COUNSEL), FOR
PLAI NTI FFS- APPELLANTS.

KENNEY SHELTON LI PTAK NOMAK LLP, BUFFALO ( AMANDA L. MACHACEK OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Genesee County (John
M Curran, J.), entered March 12, 2012. The order denied the notion
of plaintiffs to set aside a jury verdict.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs (see Smth v Catholic Med. Cr. of Brooklyn & Queens,
155 AD2d 435, 435; see also CPLR 5501 [a] [1], [2]).

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, CENTRA, FAHEY, AND PERADOTTO, JJ.

DAVI D SHUMAY AND CATHY SHUMMY
PLAI NTI FFS- APPELLANTS,

\% MEMORANDUM AND ORDER

JUSTI N KELLEY, DEFENDANT- RESPONDENT.
(APPEAL NO 2.)

E. ROBERT FUSSELL, P.C., LEROY (E. ROBERT FUSSELL OF COUNSEL), FOR
PLAI NTI FFS- APPELLANTS.

KENNEY SHELTON LI PTAK NOMAK LLP, BUFFALO ( AMANDA L. MACHACEK OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from a judgnment of the Suprene Court, Genesee County (John
M Curran, J.), entered Cctober 23, 2012. The judgnent dism ssed the
conpl aint upon a jury verdict.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiffs commenced this action seeking damages for
injuries sustained by David Shummay (plaintiff) at work when
defendant, plaintiff’s coworker, collided wwth him At trial, the
jury concl uded that defendant was acting within the course and scope
of his enploynent at the tine of the accident, thus rendering workers’
conpensation plaintiffs’ sole renedy (see generally Mines v Cronomer
Val. Fire Dept., 50 Ny2d 535, 543-544). Suprene Court properly denied
plaintiffs’ notion for judgnent notw thstandi ng the verdict or,
alternatively, to set aside the verdict as against the weight of the
evidence and for a new trial.

W reject plaintiffs’ contention that they are entitled to
j udgnment notwi thstandi ng the verdict inasnmuch as it cannot be said
that there is “no valid line of reasoning and perm ssible inferences
whi ch coul d possibly lead rational [persons] to the conclusion reached
by the jury on the basis of the evidence presented at trial” (Cohen v
Hal | mar k Cards, 45 Ny2d 493, 499; see Jaoude v Hannah, 104 AD3d 1272,
1274). Defendant testified that there was a | ot of joking and pl aying
around in the auto shop workplace, including pranks anong the
enpl oyees. Al though defendant testified that their enployer “frowned
on” physical contact between enpl oyees, he also testified that the
enpl oyees commonly woul d throw snowbal | s at each other and nudge
soneone who was pouring oil or antifreeze into a vehicle, to nake him
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or her spill it. Defendant testified that the incident in question
occurred when he intended to “nudge” plaintiff’s armas he wal ked

qui ckly or ran past him in response to a prank by plaintiff earlier

t hat day, when plaintiff poked himin the ribs while he was on the

tel ephone with a custoner. That afternoon, defendant intended to make
contact only with plaintiff’s arm but his nonmentum caused his chest
to contact plaintiff’'s back, which resulted in plaintiff’s fall.

Def endant was not reprimanded by his enployer as a result of the
incident, and plaintiffs did not submt any evidence that defendant’s
conduct was in violation of the workplace rules. Based on that

evi dence, the jury could conclude that defendant’s conduct was conmon
in the workplace and within the scope of his enploynent (cf. Johnson v
Del Valle, 98 AD3d 1290, 1291). Contrary to plaintiffs’ further
contention, the verdict is not against the weight of the evidence and
thus plaintiffs are not entitled to a new trial inasnuch as it cannot
be said that “the preponderance of the evidence in favor of
[plaintiffs] is so great that the verdict could not have been reached
upon any fair interpretation of the evidence” (Dannick v County of
Onondaga, 191 AD2d 963, 964; see generally Lolik v Big V Supermarkets,
86 NY2d 744, 746).

Plaintiffs contend that the jury instruction was erroneous and
resulted in juror confusion. W reject that contention. The court
i ssued an instruction in accordance with PJI 2:218 and suppl enent ed
that instruction based on our prior decision in this case (Shumay v
Kel | ey, 60 AD3d 1457, 1458-1459) and the cases we cited therein. W
conclude that the court’s charge “ ‘accurately stated the law as it
applie[d] to the facts in this case’ " (Gerbino v Tinseltown USA, 13
AD3d 1068, 1071). The court properly rejected plaintiffs’ use of
juror affidavits in an attenpt to inpeach the verdict (see Kaufman v
Eli Lilly & Co., 65 Ny2d 449, 460). “The policy reasons behind the
rul e [ agai nst such use of juror affidavits] are to prevent ‘the
posttrial harassing of jurors for statenments which m ght render their
verdi cts questionable’ and to avoid the chaos that a contrary rule
woul d create” (id.). [Inasnuch as there was no error in reporting the
verdict and the record does not denonstrate substantial confusion
anong the jurors, the two exceptions to the general rule prohibiting
jurors frominpeaching their owm verdict, plaintiffs nmay not use the
juror affidavits in an attenpt to inpeach the verdict (see Porter v
M| horat, 26 AD3d 424, 424).

We have considered plaintiffs’ remaining contentions and concl ude
that they are without nerit.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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CA 12-01794
PRESENT: SCUDDER, P.J., SM TH, CENTRA, FAHEY, AND PERADOTTO, JJ.

VAN SHARVA, | NC., PLAI NTI FF- APPELLANT,
\% MEMORANDUM AND ORDER

GECRCE A. CHAMBERLAI N, DEFENDANT- RESPONDENT.

FRANK A. ALO, ROCHESTER, FOR PLAI NTI FF- APPELLANT.

BECKERVAN AND BECKERMAN, LLP, ROCHESTER ( GERALD BECKERVAN OF COUNSEL),
FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprenme Court, Monroe County (Evelyn
Frazee, J.), entered March 7, 2012. The order, anong ot her things,
precluded plaintiff fromoffering evidence in opposition to
def endant’ s countercl ai ns.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Plaintiff comrenced this action seeking the
i mposition of a constructive trust in rental prem ses owned by
def endant and | eased and naintained by plaintiff, as well as an
accounting of funds received by defendant and the return of certain
funds to plaintiff. Defendant asserted counterclains alleging, inter
alia, that plaintiff withheld nonies fromhimrelating to the renta
prem ses, and served a notice to produce on plaintiff. Plaintiff did
not serve a responsive pleading with respect to the counterclains nor
did plaintiff respond to the notice to produce, and defendant noved to
conpel disclosure. Suprene Court granted defendant’s notion to conpel
and issued a conditional order of preclusion with respect to the
conpl aint and the counterclainms. Defendant did not receive a response
to the notice to produce, and subsequently noved for dism ssal of the
conpl aint and judgnent in the amobunt sought on his counterclains based
on plaintiff’s default or, alternatively, for sumary judgnent on his
counterclains. Plaintiff in turn noved to vacate the default on the
ground that it had provided the responses in conpliance with the
precl usi on order and they had been lost in the mail. The court
granted judgnent on the counterclains based on plaintiff’s “default in
pl eading,” and follow ng a hearing the court also granted defendant’s
notion insofar as it sought dism ssal of the conplaint based on
plaintiff's failure to provide a tinely and sufficient response to the
notice to produce. W affirm

Plaintiff’s contention that the court erred in failing to hold an
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i nquest to determ ne the amobunt of damages sought in the counterclains
is not preserved for our review and, in any event |lacks nerit. An

i nquest was not required inasnmuch as defendant sought a sum certain,
and plaintiff was precluded fromintroducing any evidence in
opposition to defendant’s conputation (see CPLR 3215 [a]; see also
Roki na Opt. Co. v Canera King, 63 Ny2d 728, 730). Plaintiff |ikew se
failed to preserve for our reviewits contentions regarding the scope
of the preclusion order inasrmuch as plaintiff did not oppose
defendant’s notion to conpel (see Howard Rosengarten, P.C v Hott, 49
AD3d 328, 328-329; see also Congleton v United Health Servs. Hosps.,
67 AD3d 1148, 1150). Even assum ng, arguendo, that plaintiff tinely
responded to the notice to produce, we conclude that the court neither
abused nor inprovidently exercised its discretion in determ ning that
plaintiff’s responses were insufficient (see Radder v CSX Transp.

Inc., 68 AD3d 1743, 1745).

Contrary to plaintiff’s further contention, the court properly
determ ned that the proffered defense of |law office failure was
without nerit. Plaintiff’s contention that its response to the notice
to produce was lost in the mail was not corroborated and therefore did
not constitute “ ‘a reasonable excuse for the default’ ” (Hann v
Morrison, 247 AD2d 706, 707; cf. Papandrea v Acevedo, 54 AD3d 915,

916; Cole v Del canp, 288 AD2d 850, 851). W have reviewed plaintiff’s
remai ni ng contentions and conclude that they are without nerit.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, FAHEY, AND PERADOTTO, JJ.

JONATHAN ABBOTT, PLAI NTI FF- RESPONDENT,
\% MEMORANDUM AND ORDER

VI TO W LLI AM LUCCHETTI, JR, THE MACREPORT. NET,
INC., MARCELLUS GROUP, LLC, MARCELLUS GROUP
CONSTRUCTI ON, LLC, JA SPA, LLC, SONO Pl ZZA &
PASTA FACTORY, |NC., CROAN M LL RESTORATI ON
DEVELOPMVENT, LLC AND MACREPORT. NET MEDI A

PUBLI SHI NG, | NC., DEFENDANTS- APPELLANTS.
(APPEAL NO 2.)

CERI O LAW OFFI CES, SYRACUSE (DAVID W HERKALA OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

KENNY & KENNY, PLLC, SYRACUSE (JUSTIN D. HOMAND OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Onondaga County
(Anthony J. Paris, J.), entered August 29, 2012. The order denied the
noti on of defendants to stay discovery and for a protective order.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs.

Sanme Menorandum as in Abbott v Lucchetti ([appeal No. 3] ___ AD3d
[ sept. 27, 2013]).

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, CENTRA, FAHEY, AND PERADOTTO, JJ.

IN THE MATTER OF ANI TA STOUDYM RE,
PETI TI ONER- APPELLANT,

Vv ORDER
NEW YORK STATE DI VI SION OF HUVAN RI GHTS AND

HONORABLE M CHAEL F. MCKEQON,
RESPONDENTS- RESPONDENTS.

BOUSQUET HOLSTEI N PLLC, SYRACUSE (M CHAEL D. GADARI AN OF COUNSEL), FOR
PETI TI ONER- APPELLANT.

JOHN W MCCONNELL, OFFI CE OF COURT ADM NI STRATI ON, NEW YORK CI TY
(SHAWN KERBY OF COUNSEL), FOR RESPONDENT- RESPONDENT HONCRABLE M CHAEL
F. MCKEON.

Appeal from an order and judgment (one paper) of the Suprene
Court, Cayuga County (Joseph D. Valentino, J.), entered July 30, 2012.
The order and judgnent dism ssed the petition.

It is hereby ORDERED t hat the order and judgnent so appeal ed from
is unani nously affirmed wi thout costs for reasons stated in the
deci sion at Supreme Court (Stoudymire v New York State Div. of Human
Rights, 36 Msc 3d 919, 2012 Ny Slip Op 22210).

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, CENTRA, FAHEY, AND PERADOTTO, JJ.

JUDI TH CI R FALCO AND SALVATORE A.
Cl RI FALCO, PLAI NTI FFS- RESPONDENTS,

\% ORDER

U S. 1. BU LD NG SERVI CES, | NC.,
DEFENDANT- APPELLANT.

DAMON MOREY LLP, BUFFALO (M CHAEL L. AMODEO OF COUNSEL), FOR
DEFENDANT- APPELLANT.

DAVI D P. FELDVAN, BUFFALO, FOR PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprenme Court, N agara County
(Richard C. Kloch, Sr., A J.), entered May 9, 2012. The order denied
the notion of defendant for summary judgnent.

Now, upon the stipulation of discontinuance signed by the
attorneys for the parties on August 12, 2013, and filed in the N agara
County Clerk’s Ofice on August 22, 2013,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, CENTRA, FAHEY, AND PERADOTTO, JJ.

IN THE MATTER OF BAKER HALL, DO NG BUSI NESS
AS BAKER VI CTORY SERVI CES,
PETI TI ONER- RESPONDENT,

Vv MVEMORANDUM AND ORDER

CI TY OF LACKAWANNA ZONI NG BOARD OF APPEALS
AND CI TY OF LACKAWANNA, RESPONDENTS- APPELLANTS.

BOUVI ER PARTNERSHI P, LLP, BUFFALO (NORMAN E. S. GREENE OF COUNSEL), FOR
RESPONDENTS- APPELLANTS.

DAMON MOREY LLP, CLARENCE (COREY A. AUERBACH OF COUNSEL), FOR
PETI TI ONER- RESPONDENT.

Appeal from a judgnent (denom nated order) of the Suprene Court,
Erie County (Tinothy J. Wal ker, A J.), entered July 25, 2012 in a
proceedi ng pursuant to CPLR article 78. The judgnent granted in part
the petition and annulled the determ nation of respondent City of
Lackawanna Zoni ng Board of Appeals.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Petitioner conmenced this proceeding pursuant to
CPLR article 78 seeking, inter alia, to annul the determ nation of
respondent City of Lackawanna Zoni ng Board of Appeals (ZBA) that a
residential treatnment facility (RTF) proposed by petitioner is not a
permtted use in the mxed residential (MR) district in which
petitioner sought to construct it. W conclude that Suprene Court
properly granted the petition to that extent. Although “[t]he
interpretation by a zoning board of its governing code is generally
entitled to great deference by the courts . . . , an interpretation
that runs counter to the clear wording of a [code] provision is given
little weight” (Matter of Emmerling v Town of Ri chnond Zoni ng Bd. of
Appeal s, 67 AD3d 1467, 1467-1468 [internal quotation marks omtted]).
Here, the ZBA' s determ nation that the proposed RTF is not permtted
in an MR district is contrary to the clear wording of Lackawanna City
Code (City Code) 8 230-80 and the sections of the nmultiple residence
| aw that are incorporated by reference therein (see generally Mtter
of MG ath v Town of Amherst Zoning Bd. of Appeals, 94 AD3d 1522,
1523-1524, |v denied 19 NY3d 809).

Finally, we note that, inasnmuch as petitioner did not take a
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cross appeal fromthe judgnent, it is precluded from obtaining the
affirmative relief it seeks (see MIlard v Alliance Laundry Sys., LLC,
28 AD3d 1145, 1148; see generally Hecht v Gty of New York, 60 Ny2d
57, 61).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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JONATHAN ABBOTT, PLAI NTI FF- RESPONDENT,
\% MEMORANDUM AND ORDER
CROM M LL RESTORATI ON DEVELOPMENT, LLC

DEFENDANT- APPEL LANT.
(APPEAL NO 3.)

CERI O LAW OFFI CES, SYRACUSE (DAVID W HERKALA OF COUNSEL), FOR
DEFENDANT- APPELLANT.

KENNY & KENNY, PLLC, SYRACUSE (JUSTIN D. HOAMLAND OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Onondaga County
(Anthony J. Paris, J.), entered August 29, 2012. The order, insofar
as appeal ed from denied the notion of defendant to vacate the
j udgnment and di sm ss the amended conpl ai nt.

It is hereby ORDERED that the order so appealed fromis

unani nously nodified in the exercise of discretion by granting the
nmotion in part and vacating the default judgnent only insofar as it
awar ded damages in a specified anount and as nodified the order is
affirmed without costs and the matter is remtted to Suprene Court,
Onondaga County, for a new assessnment of damages in accordance with
the foll owi ng Menorandum The plaintiff in appeal Nos. 1 through 3
commenced a Labor Law and common-| aw negligence action (underlying
action) against Ctown MI| Restoration Devel opnent, LLC (Crown MI1),
a defendant in appeal Nos. 1 and 2 and the defendant in appeal No. 3,
seeki ng damages for injuries he allegedly sustained when he fell from

a | adder while working on prem ses owned by Ctown MII. After Crown
MIIl failed to appear at a damages inquest, Suprenme Court entered a
default judgnent against Crown MIIl. Plaintiff thereafter comrenced

an action seeking to enforce the judgnent against the defendants in
appeal Nos. 1 and 2 (hereafter, defendants), including Ctown MII’s
owner, Vito WIIliam Lucchetti, Jr., and various other entities owned
by Lucchetti, based upon a theory of piercing the corporate vei
(enforcenent action). Defendants noved to dism ss the anmended
conplaint in the enforcenent action for failure to state a cause of
action, contending that the exclusivity provisions of the Wrkers’
Conpensati on Law precl uded recovery agai nst them and they sought to
stay discovery pending the determ nation of the notion. Crown MII
thereafter noved to vacate the default judgnent in the underlying
action, contending, inter alia, that it had a reasonabl e excuse for



o 846

CA 12-02373
its default, i.e., law office failure, and several neritorious
defenses, including that the Wrkers’ Conpensation Law barred recovery
against it. In appeal No. 1, defendants appeal from an order that,

inter alia, denied their notion to dism ss the amended conplaint in

t he enforcenent action except as to defendant Marcellus G oup, LLC
and, in appeal No. 2, they appeal from an order denying their notion
for a stay of discovery and for a protective order in the same action.
In appeal No. 3, Crown MI| appeals froman order that, inter alia,
denied its notion to vacate the default judgnment and to dismiss the
amended conplaint in the underlying action.

Addressing first appeal No. 3, we conclude that the court
properly denied Ctowmn MIIl’s notion insofar as it sought to vacate the
default judgnent pursuant to CPLR 5015 (a) (1) because Crown M|
failed to establish a reasonabl e excuse for its default (see generally
Matter of County of Livingston [Mort], 101 AD3d 1755, 1755, |v denied
20 NY3d 862; Fremm ng v N edzi al owski, 93 AD3d 1336, 1336). Although
“[t]he determ nation whether an excuse is reasonable lies within the
sound di scretion of the notion court” (Lauer v Gty of Buffalo, 53
AD3d 213, 217; see Diaz v Diaz, 71 AD3d 947, 948) and the court may
under appropriate circunstances accept |law office failure as a
reasonabl e excuse for a default (see Lauer, 53 AD3d at 217; Mntefiore
Med. CGr. v Hartford Acc. & Indem Co., 37 AD3d 673, 673-674; Hagenman
v Hone Depot U S. A, Inc., 25 AD3d 760, 761), a pattern of willful
default or neglect should not be excused as |aw office failure (see
Santiago v New York City Health & Hosp. Corp., 10 AD3d 393, 394;
Shouse v Lyons, 265 AD2d 901, 902; see also Edwards v Feliz, 28 AD3d
512, 513). Further, a party's failure to retain counsel when provided
sufficient tinme in which to do so does not constitute a reasonable
excuse for a default (see Diaz, 71 AD3d at 948; City of New York v
Si mmonds, 172 AD2d 1081, 1081; Mauro v Mauro, 148 AD2d 684, 685).

Here, the damages inquest was initially scheduled for March 2008,
and then adjourned to July 2008. On the day before the schedul ed
i nquest, Crown MII| filed a chapter 7 bankruptcy petition, thus
automatically staying the underlying action. Plaintiff, the court,
and Crowmn MIIl's own attorneys, who did not represent Ctown MII|l wth
respect to the bankruptcy and were nanmed as creditors, were not
advi sed of the petition until the norning of the inquest. After the
bankruptcy petition was di sm ssed in Decenber 2008 based on Crown
MIl’ s failure to cooperate with the bankruptcy trustee, Ctown MII|’ s
attorneys sought perm ssion to withdraw as counsel based upon a
conflict of interest, i.e., CGowm MII’'s failure to pay for | egal
services rendered. The court granted the nmotion on Ctown MII|’s
default, providing in its order that Ctown MII| had 30 days fromthe
date of service of the order with notice of entry within which to
obtain new counsel and to notify the court thereof. During the nearly
five nonths between the order relieving its attorneys and the
reschedul ed i nquest date, Cown MII| did not comrunicate with the
court regarding any attenpt to retain new counsel, nor did it seek an
adj ournment of the inquest date (cf. Russo v Tolchin, 35 AD3d 431,
435). Rather, Lucchetti met with an attorney two business days before
the i nquest to discuss her possible representation of Cown MII at
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the inquest. According to Lucchetti, Crown MII’s fornmer attorneys
told himthat the i nquest was schedul ed for Septenber 23, 2009 when in
fact the schedul ed date was two days earlier, although nothing in the
record substantiates that assertion, and the court in its witten
decision indicated that its file contains no notation of an appearance
in court on that date (see Morris v Metropolitan Transp. Auth., 191
AD2d 682, 683; cf. Hageman, 25 AD3d at 761). Notably, Crown MII

wai ted until January 2012, nore than two years after its default and
11 nonths after service of the judgnent, to seek to vacate the default
(see Marrero v Crystal Nails, 77 AD3d 798, 799; Shouse, 265 AD2d at
902; cf. Russo, 35 AD3d at 435). Mreover, as the court noted, Crown
MII's failure to appear at the inquest was not an isolated incident
but, rather, such failure was the continuation of a |lengthy pattern of
del ay and neglect (see e.g. Marrero, 77 AD3d at 799; Bennett v

Nar done, 276 AD2d 854, 855, |v dism ssed 96 NY2d 754; cf. Montefiore,
37 AD3d at 673). We thus conclude that the court providently
exercised its discretion in determning that Cowm MII| failed to
provi de a reasonabl e excuse for its default (see Shouse, 265 AD2d at
902). Because Crown MII failed to establish a reasonabl e excuse for
the default, we need not determ ne whether it had a potentially
meritorious defense to the underlying action (see Fremm ng, 93 AD3d at
1336- 1337; Diaz, 71 AD3d at 948).

We further conclude that the court properly denied Ctown MII’s
notion insofar as it sought to vacate the default judgnment pursuant to
CPLR 5015 (a) (3), on the grounds of fraud or m srepresentation (see
general |y Wodson v Mendon Leasing Corp., 100 Ny2d 62, 68; VanZandt v
VanZandt, 88 AD3d 1232, 1233). Crown MII failed to neet its burden
of establishing fraud, m srepresentation, or other m sconduct on the
part of plaintiff sufficient to entitle it to vacatur of the judgnment
(see U . S. Bank N.A v Allen, 102 AD3d 955, 955; Matter of Shere L. v
Qdel | H., 303 AD2d 1023, 1024; see generally VanZandt, 88 AD3d at
1233) .

Under the circunstances of this case and “in the interests of
substantial justice” (Wodson, 100 NY2d at 68), however, we deemit
appropriate to exercise “our broad discretionary power” to grant in
part the notion to vacate the default judgnent only insofar as it
awar ded danages in a specified anount and to remt the natter to
Suprene Court for a new assessnment of danages follow ng an i nquest
(Piatt v Horsley, 108 AD3d 1188, 1189; see Qigley v Coco’'s Water
Café, Inc., 43 AD3d 1132, 1133; Monette v Bonsall, 29 AD2d 839, 840).
We agree with Ctown MII that the additional evidence it presented in
support of its notion raised an i ssue whether the danages awarded to
plaintiff after the inquest were excessive (see Qigley, 43 AD3d at
1133). W therefore nodify the order in appeal No. 3 accordingly, and
we remt the matter to Suprene Court for a new assessnent of danmages
foll owi ng an inquest before a different justice (see generally id.;
Monette, 29 AD2d at 840).

Turning next to appeal No. 1, we conclude that the appeal nust be
di smi ssed. The anmended conpl ai nt seeks judgnment against defendants in
t he amount of the judgnment in the underlying action against Crown M|
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based upon a theory of piercing the corporate veil and, based on our
determ nation in appeal No. 3, the award of damages in that specified
amount is vacated and the matter is remtted for a new assessnent of
damages. In the interest of judicial econony, however, we note that
the court properly denied defendants’ notion, with the exception of
one defendant, seeking to dism ss the anended conplaint in the
enforcement action for failure to state a cause of action. It is well
settled that, “[w]hen reviewing a notion to dism ss pursuant to CPLR
3211, we must accept as true the facts as alleged in the conplaint and
subm ssions in opposition to the notion, accord plaintiff[] the
benefit of every possible favorable inference and determ ne only

whet her the facts as alleged fit within any cogni zabl e | egal theory”
(10 Ellicott Sq. &. Corp. v Violet Realty, Inc., 81 AD3d 1366, 1367,
v denied 17 NYy3d 704; see Wllianms v Beemller, Inc., 100 AD3d 143,
148, amended on rearg 103 AD3d 1191). “A plaintiff seeking to pierce
the corporate veil nust establish that the owners, through their

dom nation, abused the privilege of doing business in the corporate
form thereby perpetrating a wong that resulted in injury to the
plaintiff . . . Factors to be considered in determ ning whether [a
corporation] has abused [that] privilege . . . include whether there
was a failure to adhere to corporate formalities, inadequate
capitalization, comm ngling of assets, and use of corporate funds for
personal use” (MO oud v Bettcher Indus., Inc., 90 AD3d 1680, 1681
[internal quotation marks omtted]). “ ‘A decision to pierce the
corporate veil is a fact-laden decision” ” (Drongoole v T-Foots, Inc.,
309 AD2d 1186, 1187).

Here, plaintiff alleged, inter alia, that defendants Marcell us
G oup, LLC (Marcellus Goup), Marcellus Goup Construction, LLC
(Marcel l us Construction), Ja Spa, LLC (Ja Spa) and Crown MII| are
sol ely owned by Lucchetti; that Lucchetti was chief executive officer,
chai rman of the board of directors, president, principal executive
of ficer, principal accounting and financial officer, and 92%
shar ehol der of defendant MacReport.Net, Inc. (MacReport); and that
Crown MII, Mrcellus Goup, Mrcellus Construction, Ja Spa,
MacReport, and defendants Sono Pizza & Pasta Factory, Inc. (Sono
Pizza) and MacReport.Net Media Publishing, Inc. (Mac Media) shared
adm nistrative offices and utilized conmon equi prent, and that the
sanme enpl oyees perforned clerical, admnistrative, accounting and
executive duties for all the corporations. Plaintiff further alleged
that Lucchetti (1) failed to adhere to corporate formalities, failed
to keep adequat e records concerni ng governance and financi al
accounting, and failed to retain sufficient earnings from corporate
operations to neet financial obligations before distributing those
earnings to hinself; (2) “conpletely dom nated” and intentionally

undercapitalized Ctown MII; and (3) conducted the business of Crown
MIIl “in disregard of its formalities in a manner that suited [his]
own personal convenience.” W conclude that plaintiff’s allegations

are sufficient to survive a CPLR 3211 notion (see generally WIIians,
100 AD3d at 148; 10 Ellicott Sq. C. Corp., 81 AD3d at 1367).

Finally, with respect to appeal No. 2, defendants sought an
automatic stay of discovery or a protective order staying discovery
pendi ng determ nation of their notion to dism ss the enforcenent
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action. The court ruled on defendants’ notion, and thus the appeal
fromthe order denying the requested relief nust be dism ssed as noot
(see generally Tennant v Bristol Labs., Div. of Bristol-Mers Co., 155
AD2d 936, 936).

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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Appeal from a resentence of the Allegany County Court (Thomas P
Brown, J.), rendered February 10, 2012. Defendant was resentenced
upon his conviction of robbery in the first degree.

It is hereby ORDERED that the resentence so appealed fromis
unani nously nodified on the | aw by reduci ng the sentence of
i ncarceration inposed for robbery in the first degree to a deternmi nate
termof incarceration of 12 years and as nodified the resentence is
af firmed.

Menorandum  Def endant was convicted following a plea of guilty
of robbery in the first degree (Penal Law § 160.15 [4]) and was
sentenced to, inter alia, a determnate termof incarceration of 12
years and was ordered to pay restitution. On the appeal fromthat
j udgnment, we vacated the sentence on the grounds that restitution had
not been a part of the plea agreenent and County Court erred in
failing to conduct a hearing to determ ne the anobunt of restitution
(Peopl e v Rhodes, 91 AD3d 1280, 1281, Iv granted 19 Ny3d 1028). W
remtted the matter to County Court “to inpose the prom sed sentence
or to afford defendant the opportunity to withdraw his plea” (id.).
On remttal, the court resentenced defendant to, inter alia, a
determ nate termof incarceration of 15 years. On this appeal from
t he resentence, defendant contends that the increased sentence of
incarceration was inpermssibly vindictive, and we agr ee.

“I'n order to ensure that defendants are not being penalized for
exercising their right to appeal, ‘a presunption of [institutional]
vi ndi cti veness generally arises when defendants who have won appel |l ate
reversals are given greater sentences . . . than were inposed after
their initial convictions " (People v Hlliard, 49 AD3d 910, 914, |lv
deni ed 10 NY3d 959, quoting People v Young, 94 Ny2d 171, 176, rearg
deni ed 94 Ny2d 876; see generally People v Van Pelt, 76 Ny2d 156, 159-
160). “The threshold issue in evaluating whether a resentence is
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vindictive is whether the resentence is nore severe than that
originally inposed” (People v Cahill, 46 AD3d 1455, 1456, |v denied 11
NY3d 830; see People v Rogers, 56 AD3d 1173, 1174, |v denied 12 NY3d
787, see generally Van Pelt, 76 NY2d at 159-160). In order to justify

an increased sentence, a court must set forth its reasons, and

“ *[t]hose reasons nust be based upon objective information concerning
identifiable conduct on the part of the defendant occurring after the
time of the original sentencing proceeding’ ” (Van Pelt, 76 Ny2d at
159 [additional enphasis added]).

The court here justified the increase in the term of
incarceration by stating that defendant was “still not taking ful
responsibility for [his] actions, and [was] m nim zing the serious
nature of th[e] crinme” (enphasis added). W reject that
justification. Although defendant admtted the facts of the crine
during his plea allocution, the original presentence investigation
report (PSR) indicated that defendant asserted his innocence,
guestioned the veracity of the prosecutor’s w tnesses and apparently
| ied about how he cane into possession of the firearm when he was
interviewed for that report. The original PSR al so noted that
def endant had been the subject of nunerous disciplinary infractions
whil e he was in custody pending the resolution of the crim nal
proceedi ng. Wen he appeared for sentencing, defendant adm tted that
he had a drug problem that he had “nmade a | ot of m stakes” and that
he suffered from bi pol ar di sorder

Foll owi ng our remttal, the court ordered an update to the PSR
During his interview for that report, defendant again admtted his
conduct but questioned whether he deserved the 12-year sentence of
incarceration that the court had previously inposed. The updated PSR
al so noted that defendant had not had any disciplinary infractions
since his original sentence was inposed. |In our view, “[t]he record
is devoid of any objective information sufficient to rebut the
presunption of vindictiveness that arose fromthe court’s inposition
of a sentence greater than that inposed after the initial conviction”
(Peopl e v Jenkins, 38 AD3d 566, 567-568, |v denied 8 NY3d 986; see
Rogers, 56 AD3d at 1174-1175; People v Mye, 4 AD3d 488, 489, |lv
denied 2 NY3d 803). W therefore nodify the resentence by reducing
the sentence of incarceration inposed for robbery in the first degree
to a deternminate termof 12 years.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnent of the Onondaga County Court (Anthony F.
Aloi, J.), rendered Decenber 14, 2009. The judgnent convicted
def endant, upon his plea of guilty, of assault in the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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Appeal from a judgment of the Suprenme Court, Erie County (John L
M chal ski, A.J.), rendered July 23, 2010. The judgnent convicted
def endant, upon his plea of guilty, of sexual abuse in the first
degree (two counts).

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty, of two counts of sexual abuse in the first
degree (Penal Law 8 130.65 [3]). Defendant contends that Suprene
Court erred in enhancing his sentence wi thout affording himthe
opportunity to withdraw his plea (see People v Selikoff, 35 Ny2d 227,
241, cert denied 419 US 1122) and that his waiver of the right to
appeal does not foreclose himfromraising that contention. W agree
w th defendant that the waiver of the right to appeal does not
enconpass his contention regarding the alleged enhanced sentence (see
Peopl e v Joyner, 19 AD3d 1129, 1129; People v Lighthall, 6 AD3d 1170,
1171, Iv denied 3 NY3d 643). Defendant, however, failed to preserve
that contention for our review because he failed to object to the
al | eged enhanced sentence and did not nove to withdraw his plea or to
vacate the judgnent of conviction on that ground (see Joyner, 19 AD3d
at 1129; People v Webb, 299 AD2d 955, 955, |v denied 99 Ny2d 565), and
we decline to exercise our power to review it as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [a]).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment of the Monroe County Court (Frank P
Geraci, Jr., J.), rendered May 27, 2009. The judgnment convicted
def endant, upon a jury verdict, of attenpted crimnal possession of a
weapon in the second degree, attenpted crim nal possession of a weapon
in the third degree, obstructing governnmental administration in the
second degree and resisting arrest.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously reversed on the law, the notion is granted and the
indictnment is dismssed without prejudice to the People to re-present
any appropriate charges under counts two through five of the
i ndi ctnment to another grand jury.

Menor andum  Def endant appeals from a judgnent convicting him
upon a jury verdict, of attenpted crimnal possession of a weapon in
t he second degree (Penal Law 88 110.00, 265.03 [3]), attenpted
crimnal possession of a weapon in the third degree (88 110.00, 265.02
[1] ), obstructing governnental administration in the second degree (8§
195.05) and resisting arrest (8 205.30). Defendant’s contention in
his main and pro se briefs that the evidence is legally insufficient
to support the conviction of those counts is preserved for our review
only insofar as it relates to the crinmes of attenpted cri m nal
possessi on of a weapon in the second and third degrees (see People v
Gray, 86 Ny2d 10, 19). 1In any event, that contention |acks nerit (see
general ly People v Bl eakl ey, 69 Ny2d 490, 495). Additionally, view ng
the evidence in light of the elenents of the crines as charged to the
jury (see People v Danielson, 9 NY3d 342, 349), we conclude that the
verdict is not against the weight of the evidence, and thus we reject
defendant’s contention to that effect (see generally Bl eakley, 69 Ny2d
at 495). Defendant al so contends in his pro se supplenental brief
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that count two of the indictnent, charging attenpted crim nal
possessi on of a weapon in the second degree, was jurisdictionally
defecti ve because the People did not negate the “honme or place of

busi ness” exception (8 265.03 [3]). W reject that contention. That
exception is inapplicable where, as here, a defendant “has been
previously convicted of any crinme” (8 265.02 [1]; see 8§ 265.03 [3]).
We note that the People properly alleged defendant’s prior conviction
in a special information filed with the indictnment (see CPL 200. 60).

Def endant further contends in his main brief that County Court
erred in denying his notion to dismss the indictnent pursuant to CPL
210.20 (1) (c) because he was denied his right to testify before the
grand jury. W agree. Defendant served the People with “a notice
requesti ng appearance before [the] grand jury” pursuant to CPL 190. 50
(5) (b) and appeared at the appropriate tinme and place. After the
Peopl e presented defendant with a waiver of imunity form defendant
del eted three paragraphs fromthat formand then signed the form
before a notary public. Defendant refused to sign the waiver of
immunity formw thout any deletions, and the People did not permt
defendant to testify before the grand jury.

CPL 190.50 (5) provides that, if a defendant serves upon the
People a notice of his intent to testify before the grand jury,
appears at the appropriate tinme and place, and signs and subnmts to
the grand jury “a waiver of imunity pursuant to [CPL] 190.45,” the
def endant “nust be permtted to testify before the grand jury” (CPL
190.50 [5] [b]; see CPL 190.50 [5] [a]). |In the event that the
def endant conplies with those procedures and is thereafter not
permtted to testify, the appropriate renedy is dism ssal of the
indictnment (see CPL 190.50 [5] [c]). The parties do not dispute that
def endant conplied with the first two requirenents of the statute.

The only dispute is whet her defendant signed “a waiver of immunity
pursuant to section 190.45” (CPL 190.50 [5] [b]). CPL 190.45 (1)
provi des that a waiver of immunity “is a witten instrunment” in which
a person who is to testify before the grand jury stipulates that he or
she “waives [the] privilege against self-incrimnation and any
possi bl e or prospective immnity to which he [or she] woul d ot herw se
beconme entitled, pursuant to [CPL] 190.40, as a result of giving

evi dence in such proceeding.” Here, the paragraphs in the waiver of
immunity formthat defendant |eft intact stated that defendant waived
his privilege against self-incrimnation and any imunity to which he
woul d ot herwi se be entitled pursuant to CPL 190.40. Thus, defendant
signed a waiver of imunity formthat conplied with the requirenents
of CPL 190.45 (1) and was therefore required to be permtted to
testify before the grand jury (see CPL 190.50 [5] [b]). It is well
settled that a defendant’s statutory right to testify before the grand
jury “ ‘nust be scrupulously protected ” (People v Smth, 87 Nyad
715, 721, quoting People v Corrigan, 80 Ny2d 326, 332). W conclude

t hat, because defendant conplied with the requirements of CPL 190. 50
(5) but was neverthel ess denied his right to testify before the grand
jury, the court erred in denying defendant’s notion to dismss the
indictment. W therefore reverse the judgnent of conviction, grant
the notion, and dism ss the indictnment w thout prejudice to the People
to re-present any appropriate charges under counts two through five of
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the indictnment to another grand jury (see generally People v Pattison,
63 AD3d 1600, 1601, |v denied 13 Ny3d 799).

In view of our determ nations, we do not address defendant’s
remai ni ng contentions raised in his main and pro se suppl enent al
briefs.

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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Appeal froma judgnent of the Oneida County Court (M chael L.
Dwyer, J.), rendered Novenber 18, 2010. The judgnment convicted
def endant, upon his plea of guilty, of murder in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmorandum  On appeal froma judgnent convicting himupon his
pl ea of guilty of murder in the second degree (Penal Law § 125.25
[1]), defendant contends, inter alia, that his waiver of the right to
appeal is invalid and that his plea was not know ngly, voluntarily or
intelligently entered because the factual allocution negated his
intent to kill, which is an essential elenent of the crinme to which he
pl eaded guilty. It is well settled that a contention that a guilty
plea is not know ng, voluntary and intelligent survives a valid waiver
of the right to appeal (see People v Coyd, 78 AD3d 1669, 1670, Iv
denied 16 NY3d 857; People v Trinidad, 23 AD3d 1060, 1061, |v denied 6
NY3d 760; see generally People v Seaberg, 74 Ny2d 1, 10). Defendant,
however, “failed to preserve that contention for our review by noving
to withdraw the plea or to vacate the judgment of conviction”
(Trinidad, 23 AD3d at 1061; see Coyd, 78 AD3d at 1670). *“Contrary to
defendant’s contention, this case does not fall within the rare
exception to the preservation rule” (Trinidad, 23 AD3d at 1061; see
generally People v Lopez, 71 Ny2d 662, 666). “Although the initial
statenents of defendant during the factual allocution may have negated
the essential elenent of his intent to cause death, his further
statenments renoved any doubt regarding that intent” (Trinidad, 23 AD3d
at 1061; see Coyd, 78 AD3d at 1670). In any event, County Court
“conducted the requisite further inquiry to ensure that defendant
understood the nature of the charge and that the plea was
intelligently entered” (People v G asper, 46 AD3d 1401, 1402, |v
deni ed 10 NY3d 863).
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Even assum ng, arguendo, that the waiver of the right to appeal
is invalid (see People v Keiser, 100 AD3d 927, 928, |v denied 20 NY3d
1062; see al so People v Bradshaw, 76 AD3d 566, 569, affd 18 NY3d 257),
we woul d neverthel ess reject defendant’s contention that the sentence
i s unduly harsh or severe.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal , by perm ssion of a Justice of the Appellate D vision of
the Suprenme Court in the Fourth Judicial Department, from an order of
t he Monroe County Court (Richard A Keenan, J.), dated August 26,
2009. The order denied the notion of defendant to set aside his
sentence pursuant to CPL 440. 20.

It is hereby ORDERED that the order so appealed fromis
unani nously affirned.

Menorandum  Def endant appeals froman order that denied his
notion pursuant to CPL 440.20 seeking to vacate the sentence inposed
upon his conviction of two counts of crimnal possession of a forged
instrument in the second degree (Penal Law 8§ 170.25). W reject
defendant’ s contention that the sentence was “unauthorized, illegally
i nposed or otherwise invalid as a matter of law (CPL 440.20 [1]).
Contrary to the contention of defendant, we conclude that he was
properly adjudi cated a persistent felony offender. Wth respect to
the sufficiency of County Court’s order, we agree w th defendant that
the court’s statenent that it denied defendant’s notion “for the
reasons set forth in the People’s response” was insufficient to
satisfy the requirenents of CPL 440.30 (7) (see generally People v
| saacs, 71 AD3d 1162, 1162; People v WIllians, 184 AD2d 608, 608; cf.
Peopl e v Watkins, 79 AD3d 1648, 1648-1649, |v denied 16 NY3d 800). W
neverthel ess conclude that the record is sufficient to enable us to
intelligently review the order denying defendant’s notion (see People
v Dover, 294 AD2d 594, 595, |v denied 98 Ny2d 767; People v Neely, 219
AD2d 444, 446, |v denied 88 NY2d 1023; see generally CPL 470.15 [1]).
We therefore decline to hold the matter and to remt it for a
statenent in accordance with CPL 440.30 (7), particularly in light of
the fact that the County Court judge who originally heard the notion
has since retired (see Dover, 294 AD2d at 594).
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Wth respect to the nerits, the persistent felony of fender
statute (Penal Law 8 70.10), permts a sentencing court to inpose the
prison termauthorized for a class A-1 felony (a mnimumof 15 to 25
years and a nmaxi mum of |ife) upon a defendant who is convicted of a
felony after having been previously convicted of two or nore felonies,
as defined by the statute (see 88 70.00 [2] [a]; [3] [a] [i]; 70.10
[1] [a], [2]; People v Vincent, 105 AD2d 468, 469; see also Giffin v
Mann, 156 F3d 288, 290-291). The statute defines a “previous felony
conviction” as “a conviction of a felony in this state, or of a crine
in any other jurisdiction, provided: (i) that a sentence to a term of
i nprisonnment in excess of one year, or a sentence to death, was
i nposed therefor; and (ii) that the defendant was inprisoned under
sentence for such conviction prior to the comm ssion of the present
felony; and (iii) that the defendant was not pardoned on the ground of
i nnocence; and (iv) that such conviction was for a felony offense
ot her than persistent sexual abuse” (8§ 70.10 [1] [b] [enphasis
added]). Once it has been determ ned that a defendant is a persistent
felony of fender, the court may sentence defendant as such “when it is
of the opinion that the history and character of the defendant and the
nature and circunstances of his crimnal conduct indicate that
extended incarceration and life-tine supervision will best serve the
public interest” (8 70.10 [2]; see Giffin, 156 F3d at 290-291).

Here, it is undisputed that defendant was “sentence[d] to a term
of inprisonment in excess of one year” on each of the two federa
convictions at issue (Penal Law 8 70.10 [1] [b] [i]). Thus, under the
pl ai n | anguage of the statute, the federal convictions qualify as
“previous felony conviction[s]” within the neaning of section 70.10
(1) (b) (see People v Giffin, 168 AD2d 972, 972, |v denied 77 Ny2d
906). Defendant, however, contends that we should inpose a
requi renent that foreign felonies used to support persistent felony
of fender status nust have a New York equivalent. W reject that
contention. Defendant primarily relies upon cases interpreting the
second fel ony offender statute, which contains a different definition
of a predicate felony (see Giffin, 156 F3d at 290; conpare 8§ 70.06
[1] [b] [i] wth §8 70.10 [1] [b] [i]). Under the second fel ony
of fender statute, in order to constitute a “predicate felony
conviction,” “[t]he conviction nmust have been in this state of a
felony, or in any other jurisdiction of an offense for which a
sentence to a termof inprisonnment in excess of one year or a sentence
of death was authorized and is authorized in this state irrespective
of whet her such sentence was inposed” (8 70.06 [1] [b] [i] [enphases
added] ) .

As the Court of Appeals explained in People v Gonzal ez (61 Ny2d
586), “[f]or purposes of sentencing [under the second felony offender
statute], a prior out-of-State conviction is a predicate felony
conviction in New York when the foreign conviction carries with it a
sentence of inprisonment in excess of one year and a sentence in
excess of one year is also authorized for the offense in this State .

Because New York only permts terns of inprisonnment in excess of
one year for felony convictions, the statute requires that the
conviction be for a crine whose elenents are equivalent to those of a
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New York felony” (id. at 589 [enphasis added]; see People v Miniz, 74
NY2d 464, 467; see also People v Iliff, 96 AD3d 974, 975).

The persistent felony offender statute, however, contains no
| anguage requiring that the underlying out-of-state conviction be for
a crime that would constitute a felony in New York, i.e., “an offense
for which a sentence to a termof inprisonment in excess of one year
may be inposed” (Penal Law 8 10.00 [5]), or that the elenents of the
foreign crinme be equivalent to the elenents of a New York crine (see §
70.10 [1] [b] [i]). Rather, as noted by the Second Circuit in
uphol ding the constitutionality of the persistent felony offender
statute, “[s]ection 70.10 (1) (b) does not distinguish anong fel ony
convictions that arise under federal, New York State, or out-of-state
law. Thus, if the acts constitute a felony under federal or another
state’s law, they will be deenmed a felony for purposes of persistent
of fender status under [s]ection 70.10 even if there is no counterpart
felony in New York |aw. By contrast, under [s]ection 70.06, the
underlying acts of a federal or out-of-state felony nust be recognized
as a felony in New York to qualify as a predicate felony” (Giffin,
156 F3d at 290 [enphasis added]; see People v Otiz, 180 Msc 2d 783,
789).

Further, the legislative history of the persistent felony
of fender statute reflects that the drafters specifically considered
and rejected the contention advanced by defendant (see Giffin, 156
F3d at 291). According to the drafters, “[u]nder the proposed
provision a conviction of a ‘crime’ in any other jurisdiction will be
counted, irrespective of whether such crinme would have been a fel ony
inthis state. The test would be whether the of fender was actually
i nprisoned under a sentence with a termin excess of one year or under
a comut ed death sentence. Pursuant to existing law, the test is
whet her the crine would have been a felony in New York State. This is

an extrenely difficult rule to admnister. It involves a nyriad of
conpl ex distinctions and, noreover, it may often nmandate rejection of
substance for highly technical reasons . . . It is true that the

proposed test permits the court to base a persistent offender sentence
upon a prior out of state conviction for an act which, if commtted
here, would be a m sdenmeanor or would not even be a crinme. But there

is certainly nothing unjust or illogical in permtting the court to
consider the prevailing norns in the jurisdiction where the act was
commtted . . . Moreover, certain serious Federal crinmes are not

crimes under the laws of this State. The discretionary feature allows
the court to weigh the substance of the foreign conviction and
consider all of the circunstances. This will provide fairness to the
of fender and protection for the public” (Staff Notes of Tenp St Commm
on Rev of Penal Law and Crim Code, 1964 Proposed NY Penal Law [ Study
Bill, 1964 Senate Intro 3918, Assenbly Intro 5376] 8 30.10 at 285

[ enphases added]).

Al t hough defendant cites several cases fromthe Third Departnent
t hat support his contention that foreign felonies used to support
persistent felony offender status nmust have a New York equival ent (see
Peopl e v Trudo, 153 AD2d 993, 994-995; People v GIIl, 109 AD2d 419,
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420-422; see also People v Morton, 48 AD2d 58, 59-60), we decline to
foll ow those cases. The Third Departnent cases trace back to Mrrton
(48 AD2d at 59), in which that court held that a forner version of the
second fel ony of fender statute—Penal Law 8§ 70.06 (former [1] [D]
[i])—was unconstitutional as applied to the defendant because it

deni ed hi mequal protection and resulted in the del egati on of

| egislative authority to other jurisdictions in violation of article
11, 8 1 of the New York State Constitution. That version of the
statute provided in pertinent part that, “to be a predicate felony, a
prior conviction in a jurisdiction other than New York nust have been
for an offense for which a termof inprisonnment in excess of one year
or a sentence of death was authorized, irrespective of whether such
sentence was i nposed” (Mrton, 48 AD2d at 59-60; see People v Parker,
41 Ny2d 21, 23 n 2). The Third Departnent reasoned that the
application of that definition would deprive defendants with prior
out -of -state convictions of equal protection because, if those

def endants were convicted of “unusual” or arcane crinmes in other
jurisdictions, such as vagrancy or bl aspheny, the forner version of

t he second felony offender statute would nandate second fel ony

of fender status for defendants |ater convicted of a New York felony
(Morton, 48 AD2d at 60). According to the court, that result “would
be purely arbitrary and without a basis in reason,” and the court
noted that, “had defendant fortuitously perforned these very sane
earlier acts in the State of New York, he would still be entitled to
first offender status upon his sentencing for his subsequent New York
felony conviction” (id.). The Third Departnent thus decl ared Penal
Law 8 70.06 unconstitutional “insofar as it provides that the extent
of punishnment for a convicted New York felon is dependent upon the
aut hori zed sentence for an offense of which he has previously been
convicted in another jurisdiction” (id.).

After Morton, Penal Law § 70.06 was anmended to include |anguage
requiring that the foreign predicate conviction nust be for acts that
woul d constitute a felony under New York |law (L 1975, ch 784, § 1; see
Par ker, 41 Ny2d at 27). Shortly thereafter, however, the Court of
Appeal s in Parker (41 Ny2d at 24) effectively overrul ed Mrton,
hol di ng that forner subdivision (1) of section 70.06 of the Penal Law
was constitutional as applied to the defendant, and that the anmendnent
was not “constitutionally mandated” (id. at 27). Specifically, the
Court of Appeals held that “the inposition of second fel ony offender
status upon individuals convicted in other jurisdictions of crines
which in such other jurisdictions warrant [a] sentence of inprisonnment
in excess of one year is rationally related to the valid governnenta
aimof treating habitual offenders nore severely than first tine
of fenders” (id. at 25). The Court reasoned that “[t]he [I|]egislature,
in enacting the chall enged provision, exercised its considered
judgnent to provide that the seriousness of a crinme should be
determ ned by the severity of the sentence and the norns prevailing in
the jurisdiction in which a crime was commtted . . . The possible
di sparity of treatnment between prior New York offenders vis-a-vis
prior out-of-State offenders does not vitiate the |egislative decision
that an individual who has previously elected to violate the crimnal
standards of the society in which he [or she] was found shoul d be
treated as an habitual offender” (id. at 26).
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In sum under the clear and unanbi guous | anguage of Penal Law 8
70.10 (1) (b) (i), a “previous felony conviction” for purposes of the
persistent felony offender statute includes “a crinme in any other
jurisdiction, provided . . . that a sentence to a term of inprisonnent
in excess of one year . . . was inposed therefor.” Here, defendant
was convicted in federal court of two crinmes—know ngly making fal se
statenents on a Bureau of Al cohol, Tobacco & Firearns form (18 USC §
924 [a] [1] [A]) and being a convicted felon in possession of a
firearm (18 USC § 922 [g])—and a sentence of inprisonment of 18 nonths
was i nposed for each conviction. Inasnuch as “defendant received a
sentence in excess of one year on each of [the federal] convictions[,]
they were properly considered for persistent felony offender
adj udication” (Giffin, 168 AD2d at 972). W therefore affirmthe
deni al of defendant’s notion to set aside his sentence.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment (denom nated order) of the Suprene Court,
Cayuga County (Thomas G Leone, A J.), entered Decenber 21, 2011 in a
proceedi ng pursuant to CPLR article 70. The judgnent denied the
petition.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Petitioner conmenced this proceeding seeking a wit
of habeas corpus. In support thereof, he contended, inter alia, that
he was inproperly sentenced as a persistent violent felony offender,
the evidence is legally insufficient to support the conviction of
sodony in the first degree (Penal Law forner § 130.50 [1]), and he was
denied his right to effective assistance of counsel. W conclude that
Suprene Court properly denied the petition. Those contentions could
have been raised on direct appeal or by a notion pursuant to CPL
article 440, and thus habeas corpus relief is unavail able (see People
ex rel. Donato v Kirkpatrick, 73 AD3d 1450, 1451, |v denied 15 NY3d
707; People ex rel. MIls v Poole, 55 AD3d 1289, 1290, Iv denied 11
NY3d 712).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Suprene Court, Wayne County (John B
Nesbitt, A J.), entered Septenber 7, 2011. The order, anong ot her
t hi ngs, denied the notion of defendants for summary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking danages for
personal injuries she sustained while riding a horse on a guided trai
ride at defendant Enmerald Springs Ranch, LLC (Ranch), which is a
busi ness operated by defendant Joyce De Valinger (hereafter,
defendant). During the ride, the horse brushed up against a tree,
plaintiff was unable to push away fromthe tree, and the tree caught
plaintiff's leg allegedly injuring her |Ieg and hip.

Suprene Court properly denied the notion of defendants for
summary judgnent dism ssing the conplaint. Defendants failed to neet
their initial burden of establishing entitlenent to judgnent as a
matter of law on the issues of the horse’s vicious propensity and
def endants’ know edge of that propensity (see generally Alvarez v
Prospect Hosp., 68 Ny2d 320, 324). It is well settled that “the owner
of a donmestic animal who either knows or shoul d have known of that
animal’s vicious propensities will be held liable for the harmthe
ani mal causes as a result of those propensities” (Collier v Zanbito, 1
NY3d 444, 446). “[A]ln aninal that behaves in a nmanner that woul d not
necessarily be consi dered dangerous or ferocious, but neverthel ess
reflects a proclivity to act in a way that puts others at risk of
harm can be found to have vicious propensities—al beit only when such
proclivity results in the injury giving rise to the lawsuit” (id. at
447). I n support of their notion, defendants submtted the deposition
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testinmony of plaintiff, wherein she testified that defendant and a
gui de enpl oyed by the Ranch instructed plaintiff to push off of the
trees if the horse walked too closely to the trees on the single-file
woodl and trail. Defendants also submtted the deposition testinony of
def endant, in which she admtted that she told her guides to instruct
riders to push off of the trees if the horses rode too closely to
them Consequently, defendants’ evidence raised a question of fact
whet her they knew of the horse’s propensity to walk too closely to the
trees, which was the behavior that allegedly caused plaintiff’s

i njury.

Additionally, defendants failed to establish their entitlenment to
sumary judgnent dism ssing the conplaint on the ground that plaintiff
executed a release of liability. Even assum ng, arguendo, that
def endants concl usively denonstrated that plaintiff executed the
rel ease, we conclude that, under these circunstances, where the riding
| esson was ancillary to the recreational activity of horseback riding,
General Obligations Law 8§ 5-326 renders the rel ease void as agai nst
public policy (see generally Tiede v Frontier Skydivers, Inc., 105
AD3d 1357, 1358-1359).

Finally, defendants failed to establish as a matter of |aw that
plaintiff assuned the risk of horseback riding. Horseback riding
“Iplarticipants will not be deemed to have assuned unreasonably
i ncreased risks” (Corica v Rocking Horse Ranch, Inc., 84 AD3d 1566,
1567). Here, defendants subm tted evidence that raised a question of
fact whet her they unreasonably increased the risks of horseback riding
by using a bitless bridle on their horses, which did not provide
plaintiff with the ability to control the horse, and by failing to
give plaintiff, who was a novice rider, adequate instructions on how
to control the horse (see generally id. at 1568). Defendants’ failure
to make the required prim facie show ng of entitlenent to judgnent as
a matter of |aw nmandates the denial of their notion regardl ess of the
sufficiency of plaintiff’s opposing papers (see generally Al varez, 68
NY2d at 324; Wnegrad v New York Univ. Med. Ctr., 64 Ny2d 851, 853).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

858

CA 13-00081
PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, VALENTINO, AND WHALEN, JJ.

IN THE MATTER OF CHRI STOPHER CAPPON
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER

CARLCS CARBALLADA, COW SSI ONER, NEI GHBORHOOD
AND BUSI NESS DEVELOPMENT OF CI TY OF ROCHESTER
AS SUCCESSOR TO JULI O VASQUEZ, COW SSI ONER,
COMVUNI TY DEVELOPMENT OF CI TY OF ROCHESTER
RESPONDENT- APPELLANT.

ROBERT J. BERA N, CORPORATI ON COUNSEL, ROCHESTER (ADAM M CLARK OF
COUNSEL), FOR RESPONDENT- APPELLANT.

SANTI AGO BURGER ANNECHI NO LLP, ROCHESTER (M CHAEL A. BURCER OF
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Appeal from a judgnment (denom nated judgnment and order) of the
Suprene Court, Monroe County (John J. Ark, J.), entered April 18, 2012
in a proceeding pursuant to CPLR article 78. The judgnent granted the
petition.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously reversed on the | aw wi thout costs and the petition is
di sm ssed.

Menmorandum  Petitioner conmmenced this CPLR article 78 proceeding
seeking to annul the determ nation that he violated Rochester City
Code 8 90-16 (A) (2) (d), which requires owners of rental properties
to obtain a valid certificate of occupancy (CO w thin a period of 90
days prior to the expiration or term nation of an existing CO
Suprene Court granted the petition, concluding that the CO code
provisions of the City of Rochester (City) require owners of rental
property to effectively consent to an unconstitutional warrantless
search. W agree with respondent that the court erred in granting the
petition. W therefore reverse the judgnent and dismss the petition.

We have previously upheld as constitutional the City's CO
requirenment as well as its procedure for issuing judicial warrants for
i nspections of prem ses in cases where the City has failed to obtain
t he consent of the honmeowners or tenants (see Matter of City of
Rochester [449 Cedarwood Terrace], 90 AD3d 1480, 1482-1483, appeal
di sm ssed 19 NY3d 937; Arrowsnmith v City of Rochester, 309 AD2d 1201,
1201-1202). Petitioner concedes that the |laws at issue are valid on
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their face, but contends that the determ nation that he violated City
Code 8 90-16 (A) (2) (d) is unconstitutional because, as a result of
the determnation, he will be required to consent to a warrantl ess

i nspection of his property or risk prosecution and fines. That
contention, however, was specifically considered and rejected by this
Court in Matter of Burns v Carballada (101 AD3d 1610, 1611-1612),

whi ch involved facts nearly identical to those herein. The
petitioners in Burns comrenced a CPLR article 78 proceedi ng seeking to
annul two determ nations of the Minicipal Code Violations Bureau
finding that they violated City Code 8§ 90-16 (A) (2) (d), the sane
provi sion at issue here, by owning rental property that was occupied
without a valid CO (id. at 1610). In the Burns petition, like the
petition in this case, petitioners asserted, inter alia, that the
determ nations that they failed to conply with the City Code CO

provi sion violated the Fourth Anendnent and article I, 8 12 of the New
York State Constitution (id.). Specifically, petitioners contended
that the Gty s CO inspection and warrant system was unconstitutiona
as applied to them because it prevented them from obtaining a CO

w thout first consenting to a warrantl ess search of their properties
(id. at 1611-1612). W rejected that contention and stated that,
“[ulnder the City’'s ordinance, . . . an inspection can take pl ace
ei t her upon consent or upon the issuance of a warrant (see Gty
Charter 8 1-11). On the record before us, petitioners have not shown
that they were actually penalized for refusing to allow an inspection
i nasmuch as there is no evidence that they ever applied for a CO and
thereafter refused to consent to the required inspection of their
properties” (id. at 1612).

Here, petitioner was charged by appearance ticket with violating
City Code 8 90-16 (A) (2) (d) after the COfor a rental property that
he owned expired and he failed to renewit. Contrary to the
contention of petitioner, he was not penalized for refusing to consent
to an inspection of his property (see Burns, 101 AD3d at 1612).
Al t hough petitioner is correct that the issuance or renewal of a CO
requires an inspection of the relevant prem ses (see §8 90-16 [G [1]),
the record establishes that petitioner did not apply for a new CO
prior to receipt of the appearance ticket and thus the inspection
requi renent was never triggered. It therefore cannot be said that
petitioner was penalized for refusing to consent to an inspection
that, in fact, the Cty never requested (see Burns, 101 AD3d at 1612).
In any event, section 1-11 of the City Charter specifically provides
that “[w] hen applying for a license, permt, certificate or other Gty
approval which calls for an inspection, a person shall have the right
to decline to consent to the inspection.” The Cty nmay then apply for
an inspection warrant to conduct the required inspection (see id.; see
al so Matter of Brockport Sweden Prop. Omers Assn. v Village of
Brockport, 81 AD3d 1416, 1418; see generally Camara v Munici pal Court
of the City and County of San Francisco, 387 US 523, 540).

The cases cited by petitioner are inapposite inasmuch as the
ordi nances at issue in those cases explicitly or inplicitly required
property owners to submt to warrantl ess inspections of their property
(see Sokolov v Village of Freeport, 52 NY2d 341, 345-346; Town of
Br ookhaven v Ronkoma Realty Corp., 154 AD2d 665, 666; People v
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Nort hrup, 106 M sc 2d 440, 441, nod on other grounds 53 NY2d 689).
Here, by contrast, the Gty Code and Charter require either owner
consent or a judicial warrant to i nspect property for code conpliance
(see Burns, 101 AD3d at 1612; see al so Pashcow v Town of Babyl on, 53
Ny2d 687, 688; McCean v Gty of Kingston, 57 AD3d 1269, 1271, appeal
di sm ssed 12 NY3d 848; Stender v City of Al bany, 188 AD2d 986, 987,
appeal dism ssed 81 Ny2d 1006).

We further agree with respondent that the court erred in granting
the petition based upon an interpretation of Cty Charter § 1-23 that
woul d render that provision unconstitutional. It is well established
that | egislative enactnments are afforded a “presunption of
constitutionality,” and that review ng courts nmust “avoid interpreting
a statute in a way that would render it unconstitutional if such a
construction can be avoi ded and to uphold the legislation if any
uncertainty about its validity exists” (Alliance of Am Insurers v
Chu, 77 Ny2d 573, 585; see Overstock.com Inc. v New York State Dept.
of Taxation & Fin., 20 NY3d 586, 593; LaValle v Hayden, 98 Ny2d 155,
161). Because, as the court itself recognized, there is an “obvious”
constitutional interpretation of the Gty Charter provision at iIsSsue,
the court erred insofar as it granted the petition based upon an
alternative, unconstitutional interpretation of that provision (see
generally People v Correa, 15 NY3d 213, 233).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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CA 13-00332
PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, VALENTINO, AND WHALEN, JJ.

IN THE MATTER OF THE JUDI Cl AL SETTLEMENT OF

THE ACCOUNT OF HSBC BANK USA ( FORVERLY MARI NE

M DLAND BANK) AND FRANKLIN J. ELY ( DECEASED),

AS CO- TRUSTEES UNDER ARTI CLE 6A OF THE WLL OF

JAMES ELY FOR JAMES ELY, JR, DECEASED, FOR

THE PERI OD COVERI NG MAY 31, 1968 TO ORDER
SEPTEMBER 7, 2006.

HSBC BANK USA, N. A, PETI TI ONER- RESPONDENT;

M CHELE T. K. ELY AND GENESEE VALLEY TRUST COVPANY,
OBJECTANTS- APPELLANTS.

BOND, SCHCENECK & KING PLLC, ROCHESTER ( GREGORY J. MCDONALD OF
COUNSEL), FOR OBJECTANTS- APPELLANTS.

HODGSON RUSS LLP, BUFFALO (KEVIN M KEARNEY OF COUNSEL), FOR
PETI TI ONER- RESPONDENT.

Appeal from an order of the Surrogate’s Court, Erie County
(Barbara Howe, S.), entered Septenber 25, 2012. The order granted the
notion of petitioner for summary judgnment dismssing all objections to
an anmended accounti ng.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
by the Surrogate (Matter of HSBC Bank USA [Ely], 37 Msc 3d 875, 2012
NY Slip Op 22284).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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CA 13-00217
PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, VALENTINO, AND WHALEN, JJ.

RUTH ANN PANZI CA, PLAI NTI FF- RESPONDENT,
\% MEMORANDUM AND ORDER

M CHAEL R FANTAUZZI, | NDI VI DUALLY AND

DO NG BUSI NESS AS FANTAUZZI FUNERAL HOVE
FANTAUZZI FUNERAL HOVE, DEFENDANTS- APPELLANTS,
AND VI LLAGE OF FREDONI A, DEFENDANT.

LAW OFFI CES OF LAURIE G ODGEN, BUFFALO (DANI EL J. CAFFREY COF
COUNSEL), FOR DEFENDANTS- APPELLANTS.

PH LLI PS LYTLE LLP, ROCHESTER (RI CHARD T. TUCKER OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Chautauqua County
(Janmes H Dillon, J.), entered May 3, 2012. The order denied the
noti on of defendants-appellants for summary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is granted
and the conpl ai nt agai nst defendants M chael R Fantauzzi,
i ndi vidual ly and doi ng busi ness as Fantauzzi Funeral Hone, and
Fant auzzi Funeral Home is di sm ssed.

Menorandum Plaintiff comrenced this action seeking to recover
damages for injuries she sustained when she slipped and fell on an icy
public sidewal k in front of defendant Fantauzzi Funeral Hone
(hereafter, funeral hone), which is located in defendant Village of
Fredonia (Village). Defendant M chael R Fantauzzi, individually and
doi ng busi ness as Fantauzzi Funeral Hone, is the owner of the funeral
home. M chael R Fantauzzi and the funeral home (collectively,
def endants) noved for summary judgnent dism ssing the conpl aint
agai nst them Supreme Court denied the notion, and defendants appeal .
We reverse the order, grant defendants’ notion, and dism ss the
conpl ai nt agai nst them

“Unl ess a statute or ordinance ‘clearly inposes liability upon
an abutting | andowner, only a municipality may be held liable for the
negligent failure to renove snow and ice froma public sidewal k”
(Smal | ey v Benmben, 12 Ny3d 751, 752, quoting Roark v Hunting, 24 NY2d
470, 475). Here, there is no question that “the terns of the
[Vill age] Code do not clearly subject |andowners to such liability”
(id.; see Fredonia Village Code 88§ 240-3, 240-13).



- 2- 863
CA 13-00217

Further, we agree with defendants that they established as a
matter of law that they did not derive a special use fromthe public
sidewal k and that plaintiff failed to raise an issue of fact in
opposition (see generally Zuckerman v City of New York, 49 Ny2d 557,
562). Under the special use doctrine, a | andowner whose property
abuts a public sidewalk may be liable for injuries that are caused by
a defect in the sidewal k when the nunicipality has given the | andowner
permssion to “interfere with a street solely for private use and
conveni ence in no way connected with the public use” and the | andowner
fails to maintain the sidewal k in a reasonably safe condition (Zarnoch
v WIllianms, 83 AD3d 1373, 1374, |Iv denied 17 NY3d 708 [internal
guotation marks omtted]). “A special use is typically characterized
by the installation of sone object in the sidewal k or street or sone
variance in the construction thereof” (id. [internal quotation marks
omtted]; see Guadagno v City of N agara Falls, 38 AD3d 1310, 1311).
Here, defendants established that the sidewal k was unencunbered by the
installation of any objects or by other variances in construction, and
plaintiff submtted no evidence that “the sidewal k was constructed in
a special manner for the benefit of the abutting owner or occupier”
(Schi avone v Pal unbo, 177 AD2d 1045, 1046 [internal quotation marks
omtted]; cf. WIllians v Patrick, 30 AD3d 1059, 1059-1060).

Finally, defendants established that their snow renoval efforts
“did not create or exacerbate a dangerous condition” on the public
sidewal k (Rak v Country Fair, Inc., 38 AD3d 1240, 1241 [internal
guotation marks omtted]; see also Wllians, 30 AD3d at 1060), and
plaintiff failed to raise an issue of fact in opposition. A |andowner
whose property abuts a public sidewalk is |liable for a dangerous
condition on the sidewalk only if the hazard is created by artificial
nmeans, not by the natural accurulation of ice or snow on a public
si dewal k (see Rader v Walton, 21 AD3d 1409, 1410). Mere specul ation
as to the cause of the icy condition is insufficient to raise an issue
of fact (see Ronero v ELJ Realty Corp., 38 AD3d 263, 264; Hall v
Gaston, 255 AD2d 1009, 1009), as are conclusory allegations of

negl i gence (see Prenderville v International Serv. Sys., Inc., 10 AD3d
334, 338). Although plaintiff’s subm ssions indicated the presence of
ice on the sidewal k where she fell, there was no suggestion of the

manner in which defendants allegedly created or exacerbated that icy
condition. Plaintiff’s theory seens to have been that the ice
accunul ated naturally as a result of winter conditions and that
defendants failed to aneliorate the natural accunul ation of ice.
Plaintiff, however, has not raised a question of fact whether

def endants created or exacerbated a dangerous condition inasnuch as
she failed to establish that the hazard was created by artificial
nmeans (see Rader, 21 AD3d at 1410).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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CA 13-00129
PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, VALENTINO, AND WHALEN, JJ.

EVA E. DUNLOP, PLAI NTI FF- RESPONDENT,
\% MEMORANDUM AND ORDER
SAINT LEO THE GREAT R C. CHURCH

DEFENDANT- APPELLANT,
ET AL., DEFENDANT.

CHELUS, HERDZI K, SPEYER & MONTE, P.C., BUFFALO (KATIE L. RENDA OF
COUNSEL), FOR DEFENDANT- APPELLANT.

KEVIN T. STOCKER, TONAWANDA, FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (D ane Y.
Devlin, J.), entered June 28, 2012. The order, insofar as appeal ed
from denied the notion of defendant Saint Leo the G eat R C. Church
to dism ss the action.

It is hereby ORDERED that the order insofar as appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is granted
and the action agai nst defendant Saint Leo the Geat R C. Church is
di sm ssed.

Menorandum  Plaintiff comenced this personal injury action by
filing a sutmons with notice on the |ast day of the relevant statute
of limtations. |In response, Saint Leo the Geat R C. Church
(defendant) mailed to plaintiff’s counsel a notice of appearance and
demand for the conplaint pursuant to CPLR 3012 (b). Wen plaintiff
failed to conply with defendant’s demand for the conplaint, defendant
nmoved to dism ss the action. Suprenme Court denied the notion, and
def endant appeal s.

W conclude that the court erred in denying the notion. “To
avoid dismssal for failure to tinmely serve a conplaint after a demand
for the conplaint has been nmade pursuant to CPLR 3012 (b), a plaintiff
nmust denonstrate both a reasonabl e excuse for the delay in serving the
conplaint and a neritorious cause of action” (Kordasiew cz v BCC
Prods., Inc., 26 AD3d 853, 854 [internal quotation marks omtted]).
Here, plaintiff failed to neet her burden with respect to either prong
of that test. Concerning the first part of the test, plaintiff
asserted that she delayed in filing the conplaint because she did not
recei ve defendant’s demand for the conplaint. In our view that
excuse i s not reasonable (see Inperiale v Prezioso, 4 Msc 3d 716,
719-720). Service of the demand for the conplaint was conpl ete upon
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mai | i ng (see CPLR 2103 [b] [2]), and defendant’s subm ssion in support
of its notion of a proper affidavit of service of the demand entitled
it to the presunption that a proper mailing occurred (see Kihl v
Pfeffer, 94 Ny2d 118, 122). W agree with defendant that plaintiff’'s
mere denial of receipt of the demand was insufficient to rebut that
presunption (see id.; Engel v Lichterman, 62 NY2d 943, 944-945; cf.
Vita v Heller, 97 AD2d 464, 464-465). Even assunmi ng, arguendo, that
nonr ecei pt of the demand was a reasonabl e excuse, we concl ude that
plaintiff failed to establish a neritorious cause of action with a
verified conplaint or an affidavit of nmerit, and thus dism ssal of the
action is required (see CPLR 3012 [b]; Kel Mgt. Corp. v Rogers &

Vel ls, 64 NY2d 904, 905).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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CA 12-02275
PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, VALENTINO, AND WHALEN, JJ.

BURT G RAMOS, PLAI NTI FF- RESPONDENT,
\% MEMORANDUM AND ORDER

TI MOTHY P. HUGHES, DEFENDANT- APPELLANT.

JOHN F. PRESCOIT, JR , DEPEW FOR DEFENDANT- APPELLANT.

KENNEY SHELTON LI PTAK NOMK LLP, BUFFALO ( THOVAS DI GATI OF COUNSEL),
FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (D ane Y.
Devlin, J.), entered June 19, 2012. The order, anong ot her things,
granted that part of the notion of plaintiff seeking dismssal of
defendant’s fourth and fifth counterclains.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |aw by denying that part of the notion
seeking dism ssal of the fourth and fifth counterclains and
reinstating those counterclains and as nodified the order is affirnmed
wi t hout costs.

Menmorandum  Plaintiff commenced this action seeking partition of
real property owned by the parties. 1In his answer, defendant asserted
various counterclains, including for breach of an unwitten donestic
partnership agreenent (fourth and fifth counterclains). Thereafter,
plaintiff noved, inter alia, to dismss the counterclains. As
relevant to this appeal, Suprenme Court granted that part of the notion
seeking dismssal of the fourth and fifth counterclains.

We agree with defendant that he asserted | egally cognizable
counterclains for breach of a donestic partnership agreenent. On a
notion to dismss pursuant to CPLR 3211, pleadings are to be liberally
construed (see Leon v Martinez, 84 Ny2d 83, 87; see also CPLR 3026).
The court is to “accept the facts as alleged in the [pleading] as
true, accord [the proponent of the pleading] the benefit of every
possi bl e favorabl e inference, and determ ne only whether the facts as
alleged fit within any cogni zabl e | egal theory” (Leon, 84 Ny2d at 87-
88). “[T]he criterion is whether the proponent of the pleading has a
cause of action, not whether he [or she] has stated one” (id. at 88
[internal quotation nmarks omtted]; see Parker v Leonard, 24 AD3d
1255, 1256). Wth respect to donestic partnership agreenents, “New
York courts have | ong accepted the concept that an express agreenent
bet ween unmarried persons living together is as enforceable as though
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they were not living together . . . , provided only that illicit
sexual relations were not ‘part of the consideration of the

contract’ ” (Modrone v Mdrone, 50 Ny2d 481, 486). Additionally, there
is no statutory requirenment that such a contract be in witing (see
id. at 488). W conclude that here defendant sufficiently pleaded
counterclains for breach of a donestic partnership agreenent and that
the court therefore erred in dismssing the fourth and fifth
counterclains (see id. at 485-488). Thus, we nodify the order
accordingly.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

867

TP 13-00379
PRESENT: CENTRA, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

IN THE MATTER OF RANDOLPH STEWART, PETI TI ONER
\% MEMORANDUM AND ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW ( ADAM W KOCH OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (LAURA ETLI NGER OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Department by order of the Suprenme Court, Wom ng County [Mark H
Dadd, A J.], entered February 27, 2013) to review a determ nation of
respondent. The determnation found after a Tier IIl hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED t hat the determ nation so appealed fromis
unani nously nodified on the law and the petition is granted in part by
annul ling that part of the determ nation finding that petitioner
violated inmate rule 121.11 (7 NYCRR 270.2 [B] [22] [ii]) and as
nodi fied the determination is confirnmed without costs and respondent
is directed to expunge frompetitioner’s institutional record al
references to the violation of that inmate rule.

Menorandum  Petitioner commenced this CPLR article 78 proceedi ng
seeking to annul the determnation, following a tier Ill disciplinary
hearing, that he violated inmate rules 113.25 (7 NYCRR 270.2 [B] [14]
[ xv] [drug possession]), 114.10 (7 NYCRR 270.2 [B] [15] [i]

[ smuggling], 121.11 (7 NYCRR 270.2 [B] [22] [ii] [third-party call]),
and 180.10 (7 NYCRR 270.2 [B] [26] [i] [facility visitation
violation]). Respondent correctly concedes in response to
petitioner’s contention that the determ nation that petitioner
violated inmate rule 121.11 is not supported by substantial evidence.
We therefore nodify the determi nation and grant the petition in part
by annulling that part of the determnation finding that petitioner
violated inmate rule 121.11 (see Matter of Vasquez v Goord, 284 AD2d
903, 903-904), and we direct respondent to expunge frompetitioner’s
institutional record all references to the violation of that inmate
rule (see generally Matter of Edwards v Fischer, 87 AD3d 1328, 1330).



- 2- 867
TP 13-00379

| nasnmuch as the record establishes that petitioner has served his

adm ni strative penalty, the appropriate renmedy is expungenent of al
references to the violation of that rule fromhis institutional record
(see Matter of Delgado v Hurlburt, 279 AD2d 734, 735 n). Further,
because the penalty has been served and there was no recommended | oss
of good tine, there is no need to renmt the matter to respondent for
reconsi deration of the penalty (see Matter of Maybanks v Goord, 306
AD2d 839, 840).

Contrary to petitioner’s further contention, the determ nation
that he violated the remaining inmate rules is supported by
substantial evidence, including transcripts of petitioner’s tel ephone
conversations, confidential testinony, and confidential docunentary
evi dence (see generally People ex rel. Vega v Smth, 66 Ny2d 130,
139). Petitioner failed to exhaust his adm nistrative renedies with
respect to his contention that he was denied the opportunity to call a
W tness, inasmuch as he failed to raise that contention in his
adm ni strative appeal, “ ‘and this Court has no discretionary
authority to reach that contention’ ” (Matter of MFadden v Prack, 93
AD3d 1268, 1269).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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KA 12- 01954
PRESENT: CENTRA, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

HARLEY D. DUBO S, DEFENDANT- APPELLANT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (LEAH R NOWOTARSKI OF
COUNSEL), FOR DEFENDANT- APPELLANT.

DONALD G O GEEN, DI STRI CT ATTORNEY, WARSAW (VI NCENT A. HEMM NG OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Wom ng County Court (Mark H. Dadd,
J.), rendered July 26, 2012. The judgnment convicted defendant, upon
his plea of guilty, of burglary in the second degree (two counts),
grand larceny in the fourth degree (two counts), crimnal mschief in
the third degree and endangering the welfare of a child.

It is hereby ORDERED that the judgment so appealed fromis
unani nously affirned.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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KA 09- 00579
PRESENT: CENTRA, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

HENDELL PHI LLI PS, DEFENDANT- APPELLANT.

THOVAS J. EOANNQU, BUFFALO (JEREMY D. SCHWARTZ OF COUNSEL), FOR
DEFENDANT- APPELLANT.

FRANK A. SEDI TA, 111, DI STRICT ATTORNEY, BUFFALO (NI CHOLAS T. TEXI DO
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Suprenme Court, Erie County (Penny
M Wl fgang, J.), rendered March 9, 2009. The judgnent convicted
def endant, upon a jury verdict, of crimnal possession of a weapon in
the second degree and crim nal possession of a weapon in the third
degr ee.

It is hereby ORDERED that the judgment so appealed fromis
unani nously affirned.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of crimnal possession of a weapon in the second
degree (Penal Law 8 265.03 [3]) and crim nal possession of a weapon in
the third degree (8 265.02 [1]). Defendant failed to preserve for our
review his contention that Supreme Court erred in instructing the jury
on accessorial liability with respect to crimnal possession of a
weapon in the second degree (see CPL 470.05 [2]), and we decline to
exerci se our power to review that contention as a matter of discretion
in the interest of justice (see CPL 470.15 [6] [a]). Defendant also
failed to preserve for our review his contention that the evidence is
legally insufficient to support the conviction of crimnal possession
of a weapon in the second degree inasrmuch as his notion for a trial
order of dism ssal was not “ ‘specifically directed” at the alleged
error[s]” now asserted on appeal (People v Gray, 86 Ny2d 10, 19). 1In
any event, that contention is without nerit. Defendant contends that
the evidence is legally insufficient to establish that he possessed a
| oaded firearm outside of his home or place of business (see Penal Law
§ 265.03 [3]), and that such possession was knowi ng and unl awf ul .

Def endant, however, admitted to the police that he sold the gun at
issue to his acconmplice and hid the gun on the night of the shooting
upon the acconplice’s request, and the Peopl e presented evi dence
establishing that defendant’s DNA was found on both the gun and the
bandana w apped around the gun. The Peopl e al so presented evi dence
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establishing that defendant told the police that the house where the
gun was | ocated was his acconplice’s house; he never told the police
that it was his honme and, indeed, there is no evidence to support that
inference. Further, viewing the evidence in light of the el enments of
crimnal possession of a weapon in the second degree as charged to the
jury (see People v Danielson, 9 NY3d 342, 349), we reject defendant’s
further contention that the verdict is against the weight of the
evidence with respect to that crinme (see generally People v

Bl eakl ey, 69 Ny2d 490, 495). Finally, the sentence is not unduly
harsh or severe.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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KA 09-00175
PRESENT: CENTRA, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

BERNARD DASHER, ALSO KNOWN AS W LLI AM DASHER
DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES ECKERT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

BERNARD DASHER, DEFENDANT- APPELLANT PRO SE.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( STEPHEN X. O BRI EN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Mnroe County
(Joseph D. Valentino, J.), rendered January 9, 2009. The judgnent
convi cted defendant, upon a jury verdict, of nurder in the second
degree and crimnal possession of a weapon in the second degree (two
counts).

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of murder in the second degree (Penal Law 8§ 125.25
[1]) and two counts of crimnal possession of a weapon in the second
degree (8 265.03 [1] [b]; [3]). W reject defendant’s contention that
Suprene Court erred in refusing to suppress his statenents to the
police. The evidence presented at the suppression hearing supports
the court’s determ nation that defendant know ngly, voluntarily and
intelligently waived his Mranda rights. Contrary to defendant’s
contention, the record of the suppression hearing does not establish
that he was under the influence of nedication at the tinme he waived
those rights “to the degree of mania, or of being unable to understand
the nmeani ng of his statenents” (People v Schonpert, 19 NY2d 300, 305,
cert denied 389 US 874; see People v Peterkin, 89 AD3d 1455, 1455, |v
deni ed 18 NY3d 885; People v Marvin, 68 AD3d 1729, 1729, |v denied 14
NY3d 842). We reject defendant’s contention that nedically-induced
i ntoxication requires application of the police-induced intoxication
rule set forth in Schonpert (19 NY2d at 305-307), and instead concl ude
t hat medi cal | y-induced intoxication should be eval uated under the
sel f-intoxication standard referenced above (see id.; see also People
v Adans, 26 Ny2d 129, 137, cert denied 399 US 931). Contrary to the
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contention of defendant in his pro se supplenental brief, we conclude
that he was not denied his right to testify before the grand jury (see
People v Ballard, 13 AD3d 670, 671, |v denied 4 NY3d 796; see al so
Peopl e v Parker, 63 AD3d 537, 537).

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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PRESENT: CENTRA, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

PATRI CK J. ETTLEMAN, DEFENDANT- APPELLANT.

LI PSI TZ GREEN SCI ME CAMBRI A, LLP, BUFFALO (TI MOTHY P. MJRPHY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

LAVWRENCE FRI EDVAN, DI STRI CT ATTORNEY, BATAVIA (WLLIAM G ZICKL OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Genesee County Court (Robert C
Noonan, J.), rendered January 12, 2012. The judgnment convicted
def endant, upon a jury verdict, of robbery in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himfollowng a
jury trial of robbery in the second degree (Penal Law § 160.10 [1]),
def endant contends that he was denied a fair trial based on
prosecutorial m sconduct. Specifically, defendant contends that the
prosecut or made several comrents during the trial regarding acconplice
l[iability, whereas the indictnent charged defendant only as a
princi pal. Because defendant did not object to any of the coments,
his contention concerning themis unpreserved for our review (see CPL
470.05 [2]). In any event, we perceive no ground for reversal based
on those comments. “It is well established that liability as a
princi pal or an acconplice is not an elenent of the crinme charged and
that the People may charge defendant as a principal but establish his
guilt as an acconplice” (People v Coble, 94 AD3d 1520, 1521, |v denied
19 NY3d 995 [internal quotation marks omtted]; see People v Sarita,
77 AD3d 555, 556, |v denied 16 NY3d 800). Moreover, “there is no
| egal distinction between liability as a principal or crimnal
cul pability as an acconplice” (People v Rivera, 84 Ny2d 766, 769; see
People v Staples, 19 AD3d 1096, 1097, |v denied 5 Ny3d 810).

Here, the prosecutor stated prior to trial that he m ght pursue a
theory of acconplice liability, and his comrents during the trial
reflected that possibility. In response to the prosecutor’s pretrial
comment, County Court properly stated that it would wait to see how
the proof “play[ed] out” before deciding whether to instruct the jury
on acconplice liability. The court ultimately did not charge that
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theory to the jury. Instead, the court, in accordance with the
indictnment, instructed the jury that, in order to find defendant
guilty of robbery in the second degree under Penal Law 8§ 160.10 (1),
t he Peopl e nmust prove beyond a reasonabl e doubt that defendant
forcibly stole property from anot her person while “aided by another
person actually present.” That instruction was proper, and the jury
is presuned to have followed it (see People v Bi bbes, 98 AD3d 1267,
1269-1270, |v denied 20 NY3d 931).

In any event, even assum ng, arguendo, that the prosecutor
engaged in m sconduct by referring to acconplice liability at trial,
we concl ude that defendant was not prejudiced thereby. Indeed, the
prosecutor’s comments regarding acconplice liability “could not have
been interpreted by the jury as an instruction on the |law, since the
prosecutor had previously stated that the Judge would instruct them on
the aw’ (People v Rosenblitt, 198 AD2d 382, 383, |v denied 82 Ny2d
902; see People v Del phin, 26 AD3d 343, 343, |v denied 6 NY3d 893).

For simlar reasons, we reject defendant’s further contention
that he was deprived of effective assistance of counsel based on
defense counsel’s failure to object to the prosecutor’s allegedly
i nproper conments (see generally People v Santiago, 101 AD3d 1715,
1717, |v denied 21 NY3d 946). W conclude that the record, viewed as
a whol e, denonstrates that defense counsel provided neaningfu
representation (see People v Martinez, 73 AD3d 1432, 1433, |v denied
15 NY3d 807; see generally People v Baldi, 54 NY2d 137, 147).

Contrary to defendant’s contention, we conclude that the evidence
is legally sufficient to support the conviction and, view ng the
evidence in light of the elenments of the crinme as charged to the jury
(see People v Danielson, 9 NY3d 342, 349), we further conclude that
the verdict is not against the weight of the evidence (see generally
Peopl e v Bl eakl ey, 69 NY2d 490, 495). The victimtestified that
def endant approached himoutside a bar late at night and asked himfor
directions to the nearest hotel. Defendant was with his daughter at
the tinme. When the victimpointed down the street, defendant punched
himin the face, knocking himto the ground, whereupon soneone reached
into his pocket and took his wallet. Although the victimdid not see
who took the wallet, defendant and his daughter were the only other
people in the vicinity. The bartender observed the victimon the
ground and defendant and his daughter running away. The bartender
gave chase and, upon catchi ng defendant, asked himwhy he had struck
the victim who was enployed at the bar. |In response, defendant
clainmed that the victimhad attenpted to hit him Defendant then nade
a novenent as if he were going to reach inside his jacket, and the
bartender reacted by grabbing him \Wiile the two men were scuffling,
a police officer arrived and, after clarifying what had occurred,
arrested defendant.

When questioned by the police, defendant adnmitted that he struck
the victimbut denied taking his wallet, which was never recovered.
Al t hough she was not arrested, defendant’s daughter was at the police
station with defendant. Wen it becane clear to his daughter that
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def endant was not going to be rel eased from police custody, she

tel ephoned a rel ative and nmade arrangenents to be picked up at the
police station. The daughter, however, did not wait at the police
station to be picked up. Instead, she left on her own and was | ater
observed at the scene of the crine. The daughter’s return to the
crime scene under those circunstances gives rise to a “perm ssible
inference[]” that could have led the jury to conclude that she may
have known where the wall et was |ocated and that she nay have put it
in that |location (Bl eakley, 69 NYy2d at 495).

Contrary to defendant’s contention, we conclude that the
circunstantial evidence, when viewed in the |light nost favorable to
t he People (see People v Contes, 60 Ny2d 620, 621), is legally
sufficient to establish that defendant conmtted the robbery while
ai ded by his daughter (see generally Bl eakley, 69 NY2d at 495).
Because no one else was in the vicinity when the robbery occurred, it
was either defendant or his daughter who took the victims wallet. |If
defendant did not take the wallet, as he repeatedly stated to the
police, it follows that his daughter must have taken it. That
conclusion is supported by the fact that defendant’s daughter was seen
running fromthe fallen victimw th defendant and then returned to the
crinme scene |ater that night even though she had nade arrangenents to
be picked up at the police station by a relative. W further concl ude
that, although a different verdict would not have been unreasonabl e,
it cannot be said that the jury failed to give the evidence the weight
it should be accorded (see People v Sterina, 108 AD3d 1088, 1090;
Peopl e v Mobl ey, 49 AD3d 1343, 1345, |v denied 11 Ny3d 791; see
general ly Bl eakl ey, 69 NyY2d at 495).

We have revi ewed defendant’s remai ni ng contentions and concl ude
that they lack nerit.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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CA 12- 01550
PRESENT: CENTRA, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

IN THE MATTER OF THE APPLI CATI ON OF MAUREEN

BOSCO, EXECUTI VE DI RECTOR, OF CENTRAL

NEW YORK PSYCHI ATRI C CENTER,

PETI TI ONER- RESPONDENT, ORDER

FOR AN ORDER AUTHORI ZI NG | NVOLUNTARY TREATMENT
OF LOUS M, A PATIENT AT CENTRAL NEW YORK
PSYCHI ATRI C CENTER, RESPONDENT- APPELLANT.

EMVETT J. CREAHAN, DI RECTOR, MENTAL HYA ENE LEGAL SERVI CE, UTI CA
(ELI ZABETH S. FORTI NO OF COUNSEL), FOR RESPONDENT- APPELLANT.

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (KATHLEEN M TREASURE
OF COUNSEL), FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Suprene Court, Oneida County (Sanuel
D. Hester, J.), entered July 9, 2012. The order authorized the
adm ni stration of medication to respondent.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on August 15 and 20, 2013,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
W t hout costs upon stipul ation.

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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CA 12-01237
PRESENT: CENTRA, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

MELI SSA MANI SCALCO, PLAI NTI FF- RESPONDENT,
\% MEMORANDUM AND ORDER

PH LI P MANI SCALCO, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

KUSTELL LAW GROUP, LLP, BUFFALO (CARL B. KUSTELL OF COUNSEL), FOR
DEFENDANT- APPELLANT.

SPADAFORA & VERRASTRO, LLP, BUFFALO (KELLY A. FERON OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order the Supreme Court, Erie County (Frederick J.
Marshall, J.), entered June 26, 2012 in a divorce action. The order,
inter alia, ratified the court’s nmenorandum deci sion, with
nodi fi cati ons.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs.

Same Menorandum as in Maniscal co v Maniscal co ([ appeal No. 2]
AD3d _ [Sept. 27, 2013]).

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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CA 12-01238
PRESENT: CENTRA, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

MELI SSA MANI SCALCO, PLAI NTI FF- RESPONDENT,
\% MEMORANDUM AND ORDER

PH LI P MANI SCALCO, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

KUSTELL LAW GROUP, LLP, BUFFALO (CARL B. KUSTELL OF COUNSEL), FOR
DEFENDANT- APPELLANT.

SPADAFORA & VERRASTRO, LLP, BUFFALO (KELLY A. FERON OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from a judgnment of the Suprene Court, Erie County
(Frederick J. Marshall, J.), entered June 28, 2012 in a divorce
action. The judgnent, inter alia, equitably distributed the marital
assets of the parti es.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously nodified on the | aw by reducing the duration of
mai nt enance to four years fromApril 3, 2012 and deleting fromthe
third ordering paragraph of the order granted June 25, 2012 that is
i ncorporated therein the | anguage “any property, including but not
l[imted to cash accounts, bank accounts, stocks, nutual funds” and
“M&T bank accounts” and as nodified the judgnment is affirmed wthout
costs.

Menorandum I n appeal No. 1, defendant appeals from an order
entered prior to the judgnent of divorce and, in appeal No. 2,
def endant appeals fromthe judgnment of divorce. W note at the outset
that appeal No. 1 nmust be dism ssed i nasmuch as the order in that
appeal is subsunmed in the final judgnent of divorce (see Rooney v
Rooney [appeal No. 3], 92 AD3d 1294, 1295, |v denied 19 NY3d 810; see
al so Hughes v Nussbauner, darke & Vel zy, 140 AD2d 988, 988). W
affirmthe judgnment in appeal No. 2 in all but two respects. First,
we concl ude that the maintenance award i s excessive. Based on the
statutory factors (see Donestic Relations Law 8 236 [B] [6] [a]; see
al so Hartog v Hartog, 85 Ny2d 36, 51), and under the circunstances of
this case, we nodify the judgnment by reducing the duration of
mai nt enance to four years fromApril 3, 2012, i.e., the date of the
Mat ri moni al Referee’s decision (see generally Smth v Snmith, 79 AD3d
1643, 1644; Burroughs v Burroughs, 269 AD2d 765, 765). Second, we
concl ude that Suprene Court abused its discretion in sequestering
def endant’ s cash, bank accounts, stocks and mutual funds (cf.
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Bri nckerhoff v Brinckerhoff, 53 AD3d 592, 593; Adler v Adler, 203 AD2d
81, 81). W thus further nodify the judgnment accordingly.

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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CA 12-02346
PRESENT: CENTRA, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

M CRO- LI NK, LLC, PLAI NTI FF- APPELLANT,
\% MEMORANDUM AND ORDER

TOAN OF AVHERST, DEFENDANT- RESPONDENT.
(APPEAL NO. 1.)

PH LLI PS NI ZER LLP, NEW YORK CI TY (DAVID A. PELLEGRI NO OF COUNSEL),
FOR PLAI NTI FF- APPELLANT.

E. THOVAS JONES, TOMN ATTORNEY, W LLI AMSVILLE (ALAN P. MCCRACKEN OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (John A
M chal ek, J.), entered February 8, 2012. The order, anong ot her
t hi ngs, denied the anended notion of plaintiff for sunmary judgnment
and granted defendant sumary judgnent on its counterclaim

It is hereby ORDERED t hat said appeal fromthe order insofar as
it concerns the counterclaimis unaninously dism ssed and the order is
ot herwi se affirmed w thout costs.

Mermorandum  Plaintiff commenced this action seeking paynent
based on a performance contract pursuant to which plaintiff managed a
wast ewat er treatnment plant on defendant’s behal f. Suprenme Court
(Curran, J.) previously granted in part defendant’s notion to dismss
t he amended conplaint by dismssing in part the first cause of action,
for breach of contract, and the second cause of action, for an account
stated, and on a prior appeal, this Court nodified that order by
denying the notion in its entirety and reinstating those causes of
action in their entirety (Mcro-Link, LLC v Town of Amherst, 73 AD3d
1426). Plaintiff thereafter noved for, inter alia, summary judgnment
on the first two causes of action and defendant cross-noved for
summary judgnent di sm ssing the anended conpl ai nt, anong ot her relief.
In appeal No. 1, plaintiff appeals froman order of Suprene Court
(Mchal ek, J.) denying its anmended notion for summary judgnent,
denyi ng defendant’s “[cross] notion for summary judgnment on
plaintiff’s clains . . . as noot,” and purportedly granting
defendant’s “[cross] notion for sunmary judgnment on its counterclaim?”
In appeal No. 2, plaintiff appeals froma judgnent of the sanme court
entered on defendant’s counterclaimin the anount of $251, 442. 67.
Because that part of the order in appeal No. 1 purportedly granting
defendant’s “[cross] notion for sunmary judgnment on its counterclainf
is subsunmed in the judgnment in appeal No. 2, we dismss plaintiff’s
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appeal fromthat part of the order in appeal No. 1 concerning the
countercl aim (see Hughes v Nussbauner, C arke & Vel zy, 140 AD2d 988;
Chase Manhattan Bank, N. A v Roberts & Roberts, 63 AD2d 566, 567; see
al so CPLR 5501 [a] [1]).

Wth respect to appeal No. 1, the court properly denied that part
of plaintiff’s anmended notion seeking summary judgnment on the cause of
action for an account stated. “ ‘An account stated represents an
agreenent between the parties reflecting an anount due on a prior
transaction . . . An essential elenent of an account stated is an
agreenent with respect to the anmount of the balance due’ ” (Seneca
Pipe & Paving Co., Inc. v South Seneca Cent. Sch. Dist., 83 AD3d 1540,
1541). Here, plaintiff failed to neet its initial burden on the
notion of establishing the existence of an account stated inasnuch as
plaintiff’s own subm ssions contain evidence of defendant’s repeated
objections to plaintiff’s invoices and di sputes between the parties
with respect to the provisions of the contract relating to plaintiff’s
conpensati on (see Abbott, Duncan & Wener v Ragusa, 214 AD2d 412, 413;
Construction & Mar. Equip. Co. v Crimmins Contr. Co., 195 AD2d 535,
535). Furthernore, the court properly concluded in appeal No. 1 that
plaintiff’s own subm ssions raise triable issues of fact whether it is
entitled to further conpensation pursuant to those contractual
provi sions, and thus the court also properly denied that part of
plaintiff’s amended notion seeking summary judgnment on the cause of
action for breach of contract (see Andrews, Pusateri, Brandt,
Shoemaker & Roberson, P.C. v County of N agara, 91 AD3d 1287, 1287-
1288) .

The court erred, however, in denying that part of plaintiff’s
anended notion seeking sunmary judgnment di sm ssing the counterclaim
based upon defendant’s | ack of |egal capacity to sue (see CPLR 3211
[a] [3]), and we therefore vacate the noney judgnent in appeal No. 2
entered on defendant’s counterclai mand nodify the order entered
February 8, 2012 accordingly. The counterclaimis “in effect a
separate and distinct action brought by defendant[] against plaintiff”
(New York Trap Rock Corp. v Town of O arkstown, 299 Ny 77, 80), and
def endant does not have capacity to assert that counterclai mexcept
upon a resolution of its Town Board (see Town Law 8§ 65 [1]; Town of
Cl averack v Brew, 277 AD2d 807, 809; Town of Thonpson v Alleva, 76
AD2d 1022, 1022, appeal dismi ssed 53 Ny2d 839). Defendant’s Town
Board declined to adopt a proposed resolution that woul d have
aut hori zed defendant to initiate an action against plaintiff, as well
as a second proposed resolution that would have authorized a
counterclaim Thus, defendant’s Town Board had expressly wthheld
aut horization for the counterclaimat the time defendant interposed
the counterclaim (cf. Town of Caroga v Herms, 62 AD3d 1121, 1123, |v
deni ed 13 Ny3d 708, rearg denied 13 NY3d 931). Although defendant’s
Town Board adopted a resolution purporting to authorize the
counterclaimretroactively, nore than two years after defendant
interposed its counterclaim we conclude that the counterclai mcannot
“be legitimzed through an after-the-fact[,] or nunc pro tunc,
| egi sl ative enactnment” (Town of Henpstead v Board of Appeals of Town
of Henpstead, 15 Msc 3d 1116[A], 2007 NY Slip Op 50706[ U], *3 [Sup
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Ct, Nassau County 2007], citing Bright Honmes, Inc. v Weaver, 7 AD2d
352, 358, affd 6 NY2d 973; Mhrmann v Kob, 291 NY 181, 186).

Finally, we note that, in any event, the court erred in granting
summary judgnent to defendant on the counterclai minasnuch as
def endant did not request that relief inits cross notion and, apart
fromthe issue of capacity, “[t]he counterclaimwas not a ‘subject’ of
[plaintiff’s amended] notion for sunmary judgnment” (Ajay dass &
Mrror Co., Inc. v AASHA G C., Inc., 90 AD3d 1615, 1616-1617; see
Dunhamv Hilco Constr. Co., 89 Ny2d 425, 430; Baseball Of. of Commr.
v Marsh & McLennan, 295 AD2d 73, 82).

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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CA 12-02347
PRESENT: CENTRA, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

M CRO- LI NK, LLC, PLAI NTI FF- APPELLANT,
\% MEMORANDUM AND ORDER

TOAN OF AVHERST, DEFENDANT- RESPONDENT.
(APPEAL NO. 2.)

PH LLI PS NI ZER LLP, NEW YORK CI TY (DAVID A. PELLEGRI NO OF COUNSEL),
FOR PLAI NTI FF- APPELLANT.

E. THOVAS JONES, TOMN ATTORNEY, W LLI AMSVILLE (ALAN P. MCCRACKEN OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Erie County (John A
M chal ek, J.), entered March 22, 2012. The judgnment awarded defendant
nmoney danmmages.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously vacated w thout costs, and the order entered February 8,
2012 is nodified on the law by granting plaintiff’s anmended notion in
part and di sm ssing the counterclaim

Sanme Menorandumas in Mcro-Link, LLC v Town of Anherst ([appeal
No. 1] _ AD3d ___ [Sept. 27, 2013]).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: CENTRA, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

DAVI D D. ZCECKLER, SR AND DI ANA ZCECKLER,
CLAI MANTS- APPELLANTS,

\% MEMORANDUM AND ORDER

STATE OF NEW YORK, DEFENDANT- RESPONDENT.
(CLAIM NO. 118689.)

PETRONE & PETRONE, P.C., UTICA (MARK O CHI ECO OF COUNSEL), FOR
CLAI MANTS- APPELLANTS.

ERI C T. SCHNEI DERVAN, ATTORNEY CGENERAL, ALBANY (KATHLEEN M TREASURE
OF COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Court of Clains (Christopher J.
McCarthy, J.), entered Septenber 13, 2012. The order, anong ot her
t hi ngs, granted the notion of defendant to dism ss the claimand
di smssed the claim

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  After obtaining permssion fromthe Court of C ains
to file a late claimagainst defendant, clainmants served their claim
on the Attorney General by regular mail instead of by certified mail,
return receipt requested, as required by Court of Clains Act § 11.
Def endant’ s answer raised the defense that the court |acked, inter
alia, subject matter jurisdiction based on claimnts’ inproper
service, and defendant |ater noved to dism ss the claimon that
ground. C ai mants opposed the notion and cross-noved for an order
deem ng the service corrected or disregarded pursuant to CPLR 2001.
The court granted defendant’s notion and denied claimants’ cross
notion, and we now affirm

Court of Clainms Act 8§ 11 (a) (i) provides that a party seeking to
file a claimagainst the State of New York nmust serve a copy of the
cl ai mupon the Attorney Ceneral by certified mail, return receipt
requested. It is well settled that “nothing | ess than strict
conpliance with the jurisdictional requirenments of the Court of Cains
Act is necessary” (Kol nacki v State of New York, 8 NY3d 277, 281,
rearg denied 8 NY3d 994; see generally Lepkowski v State of New York,
1 NY3d 201, 206-207; Dreger v New York State Thruway Auth., 81 Ny2d
721, 724). Inasnuch as the claimherein was served by regular mil,
the court was deprived of subject matter jurisdiction and thus
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properly dism ssed the claim(see Spaight v State of New York, 91 AD3d
995, 995; Filozof v State of New York, 45 AD3d 1405, 1406; Rodriguez v
State of New York, 307 AD2d 657, 657; see generally Finnerty v New
York State Thruway Auth., 75 Ny2d 721, 723).

Contrary to claimants’ contention, defendant’s notion to dismss
on the ground of inproper service, nmade approximately 20 nonths after
service of its answer, was not precluded by the 60-day waiver
provi sion of CPLR 3211 (e). The failure to conply with the service
requirenents in the Court of Clainms Act “result[s] not in a failure of
personal jurisdiction, . . . but in a failure of subject matter
jurisdiction[,] which may not be waived” (Finnerty, 75 Ny2d at 723).
Contrary to claimants’ further contention, the court properly denied
their cross notion to correct or disregard the defect in service
i nasmuch as CPLR 2001 nay not be used to correct a jurisdictional
defect (see Achtziger v Fuji Copian Corp., 299 AD2d 946, 947, |lv
dismssed in part and denied in part 100 NY2d 548; see also Matter of
MIller v Waters, 51 AD3d 113, 117; Suarez v State of New York, 193
AD2d 1037, 1038; see generally Ruffin v Lion Corp., 15 NY3d 578, 581-
582) .

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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OP 13-00321
PRESENT: CENTRA, J.P., FAHEY, LINDLEY, AND VALENTINO, JJ.

IN THE MATTER OF ELI ZABETH RESZKA, PETI TI ONER
\% MEMORANDUM AND ORDER

COUNCI LMAN JOSEPH A, COLLI'NS, RESPONDENT.

HOGAN W LLIG PLLC, AMHERST ( TERESA A. BAILEY OF COUNSEL), FOR
PETI TI ONER

JOSEPH A. COLLINS, RESPONDENT PRO SE.

Proceedi ng pursuant to Public Oficers Law 8 36 (initiated in the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Department on February 19, 2013) for the renoval of respondent from
the public office of Councilman for the Town of Hanburg.

It is hereby ORDERED t hat said petition is unaninously dism ssed
wi t hout costs.

Menorandum  Petitioner conmenced this original proceeding
pursuant to Public Oficers Law 8 36 seeking the renoval of respondent
as a council nenber of the Town Board of the Town of Hamburg. 1In his
answer, respondent denied the allegations of wongdoing and sought,
inter alia, dismssal of the petition. Public Oficers Law 8§ 36
“ ‘was enacted to enable a town or village to rid itself of an
unfaithful or dishonest public official’ ” (Matter of Sal vador v
Ross, 61 AD3d 1163, 1164), but “[r]enoval of an official fromoffice .

generally will not be granted [in the absence] of self-dealing,
corrupt activities, conflict of interest, noral turpitude, intentional
wrongdoing or violation of a public trust” (Matter of Jones v
Fi | ki ns, 238 AD2d 954, 954 [internal quotation marks omtted]; see
Matter of Hedman v Town Bd. of Town of Howard, 56 AD3d 1287, 1287-
1288) .

The verified petition herein sets forth instances of conflicts of
interest and self-dealing by respondent, an attorney with a | egal
practice in Hanburg. Specifically, petitioner alleged that respondent
“continue[d] a previously filed Notice of O ainf against the Town of
Hanburg (Town) on behalf of a legal client after taking office, had a
conpl aint of harassnent filed against himby an enpl oyee of the Town,
had “repeatedly filed frivol ous actions” against the Town, and posted
flyers “advertising [respondent’s] |legal practice.” W conclude,
however, that respondent conclusively refuted those allegations, and
petitoner failed to present evidence to the contrary to raise a
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triable issue of fact (see generally Hedman, 56 AD3d at 1288; WMatter
of lzzo v Lynn, 271 AD2d 801, 802). Likew se, petitioner alleged that
respondent had “repeatedly appeared” in the Town’s Justice Court on
behal f of his clients, but respondent conclusively refuted that

al l egation by submitting the affidavit of a Town Justice who averred

t hat respondent had not appeared in the Town’s Justice Court “after
taking his elected position.” Again, petitioner presented no evidence
to the contrary (see Hedman, 56 AD3d at 1288; Matter of Young v

Cost anti no, 281 AD2d 988, 988).

Petitioner further alleged that respondent filed a notice of
def ect against the Town on behalf of a client and sent an email to al
Town enpl oyees regarding their personnel benefits. Even assum ng,
arguendo, that respondent had engaged in such conduct, we concl ude
that it does not constitute the type of conduct that woul d warrant
removal fromoffice. That is, petitioner’s allegations do not
“denonstrate ‘unscrupul ous conduct[,] . . . gross dereliction of
duty[,]’ ” or * ‘a pattern of m sconduct and abuse of authority’
(Matter of McCarthy v Sanford, 24 AD3d 1168, 1169; see Sal vador, 61
AD3d at 1164). Finally, although petitioner alleged that respondent
shoul d not have circulated an email to a Town enpl oyee facing
di sciplinary charges, there is no indication that it was a
“confidential correspondence” that should not have been sent to that
Town enpl oyee.

W therefore dismss the petition, and we concl ude that
respondent is not entitled to costs or sanctions as requested in his
answer .

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: CENTRA, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

KATHERI NE ZUFALL, PLAI NTI FF- RESPONDENT,
\% MEMORANDUM AND ORDER

KARL ZUFALL, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

JOAN WARREN, BUFFALO (JAMES P. RENDA OF COUNSEL), FOR
DEFENDANT- APPELLANT.

D.J. & J.A. CIRANDO, ESQS., SYRACUSE (ELI ZABETH deV. MOELLER OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from a judgnment of the Suprene Court, Womnm ng County
(Robert C. Noonan, A.J.), entered March 8, 2012 in a divorce action.
The judgnent, anong other things, ordered defendant to pay spousal
mai nt enance to plaintiff.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously nodified on the |law by vacating fromthe eighth decreta
par agr aph the | anguage “until Plaintiff reaches the age of sixty-two”
and substituting therefor the | anguage “for a termof seven years from
t he date of commencenent of the action, or until Plaintiff” and
reduci ng defendant’s net child support obligation to $504. 85 per
nmonth, and as nodified the judgnent is affirnmed w thout costs.

Menmorandum I n appeal No. 1, defendant husband appeals froma
j udgment of divorce entered following a nonjury trial that, inter
alia, awarded plaintiff w fe maintenance and child support and, in
appeal No. 2 he appeals froman order directing himto pay a portion
of plaintiff’s attorney fees. W reject defendant’s contention in
appeal No. 1 that Suprene Court erred in awardi ng mai ntenance to
plaintiff in the anount of $150 per week, but we agree wi th defendant
that the duration of naintenance is excessive. W therefore nodify
the judgnent in appeal No. 1 accordingly.

The parties were married for 21 years and have five children, one
of whomis emancipated. During the marriage, plaintiff was primarily
a honenmaker, raising the parties’ children while defendant worked as a
correction officer. Shortly before this action was commenced,
defendant retired at the age of 50 after 25 years of service with the
State of New York, leaving a job that paid himin excess of $90, 000
annual ly. He now receives pension benefits of $2,798 per nonth.

Al t hough abl e-bodi ed, defendant does not presently work. Plaintiff,
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on the other hand, has been determ ned by the Social Security

Adm ni stration to be 50% di sabl ed, and she receives partial Soci al
Security disability benefits of $622 per nonth plus workers’
conpensation benefits of $400 per nonth. She also works 20 hours per
week as a bartender, earning $5 per hour plus tips. Pursuant to the
parties’ prenuptial agreenent, the validity of which is not challenged
by plaintiff on appeal, the court did not award plaintiff any interest
in defendant’s pension or in the nmarital residence, which defendant
obtained prior to the marriage, notw thstandi ng the fact that

def endant paid the nortgage on that property during the nmarriage with
marital funds.

Consi dering the statutory factors enunerated in Donestic
Rel ati ons Law 8 236 (B) (6) (a) —particularly, the length of the
marri age; the incone and property of the parties, including the
marital property distributed by the court; and the present and future
earning capacity of the parties —we conclude that the court did not
abuse its discretion in awardi ng weekly mai ntenance to plaintiff in
t he anpbunt of $150 (see Alnmonte v Al nonte, 108 AD3d 1056, 1056-1057;
Rooney v Rooney [appeal No. 3], 92 AD3d 1294, 1295, |v denied 19 Ny3d
810). Wth respect to the duration of maintenance, however, we agree
wi th defendant that the court’s award i s excessive insofar as the
court ordered defendant to pay mai ntenance until plaintiff turns 62,
i.e., for approximately 18 years. W conclude that a term of seven
years fromthe date of commencenent of the action “should afford the
plaintiff a sufficient opportunity to becone self-supporting”
(Jaram|llo v Jaram |l o, 108 AD3d 651, 653; see generally Smth v
Smth, 79 AD3d 1643, 1644; Palestra v Palestra, 300 AD2d 288, 289).

We reject defendant’s related contention in appeal No. 1 that the
court erred in failing to order that naintenance shall cease if
plaintiff cohabits with another man. Pursuant to Domestic Rel ations
Law 8§ 248, defendant may nove to term nate mai ntenance on the ground
that plaintiff is “habitually living with another man and hol di ng
herself out as his wife,” and defendant cites no authority for the
proposition that the court nust include such a provision in the
j udgment of divorce.

Def endant al so chall enges the court’s award of child support in
appeal No. 1. His primary contention in that regard is that the court
erred in failing to deduct the anpbunt he pays in naintenance fromhis
gross incone before calculating the parties’ respective child support

obligations. W reject that contention. “Were, as here, there [iS]
no provision for an adjustment of child support upon the term nation
of maintenance, . . . there [is] no basis for the court to deduct

mai nt enance from [the] defendant’s incone in determning the anmount of
child support” (Juhasz v Juhasz [appeal No. 2], 92 AD3d 1209, 1211
[internal quotation marks omtted]; see Schmitt v Schmtt, 107 AD3d
1529, 1529-1530; Salvato v Sal vato, 89 AD3d 1509, 1509-1510).

Al t hough not raised on appeal, we note that defendant’s net child
support obligation nust be reduced based on a mathematical error in
the cal culation thereof. The court determ ned that, based on the
parties’ respective adjusted gross incones, defendant nust pay child
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support of $807.48 per nonth for the three unemanci pated children
residing primarily with plaintiff, while plaintiff nust pay $302.63
per nonth for the one unemanci pated child residing with defendant.

Al t hough we agree that those are the correct child support awards for
each party, the judgnment inaccurately provides that defendant owes a
net ampount of $540.85 per nmonth in child support. The correct anount
is $504.85, and we therefore further nodify the judgment accordingly.
W reject defendant’s remaining challenges in appeal No. 1 to the
child support award.

Def endant further contends in appeal No. 1 that the court erred
in awarding plaintiff half of the funds in his deferred conpensation
account. According to defendant, the court inproperly presuned that
all of the funds in that account accumnul ated during the nmarriage, and
he therefore contends that we should remt the matter to Supreme Court
to determine the “marital share” of that account as distinguished from
his “separate property share.” There is no nerit to that contention.
Pursuant to a statutory presunption, “all property, unless clearly
separate, is deened marital property,” and the burden rests with the
titled spouse to rebut that presunption (DeJesus v DeJesus, 90 Ny2d
643, 652; see Fields v Fields, 65 AD3d 297, 308, affd 15 NY3d 158,

162, rearg denied 15 NY3d 819; see also Donestic Relations Law § 236
[B] [1] [c]; [d]). “The party seeking to rebut that presunption mnust
adequately trace the source of the funds” (Pullman v Pullman, 176 AD2d
113, 114, |lv dism ssed 89 Ny2d 914); otherw se, the court may properly
treat the funds as marital property (see Sarafian v Sarafian, 140 AD2d
801, 804-805). Here, it does not appear fromthe record that

def endant offered any evi dence establishing the anbunts he contri buted
to his deferred conpensation account before or during the nmarriage.
Thus, he failed to neet his burden of establishing that any of the
funds in that account are separate property, and we therefore concl ude
that the court properly presuned that the entire account constitutes
marital property subject to equitable distribution.

Finally, we reject defendant’s contention in appeal No. 2 that
the court abused its discretion in ordering himto pay a portion of
plaintiff’s attorney fees (see Gall agher v Gall agher, 93 AD3d 1311
1314, |lv dismssed in part and denied in part 19 NY3d 1022).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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CA 12-01800
PRESENT: CENTRA, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

KATHERI NE ZUFALL, PLAI NTI FF- RESPONDENT,

\% MEMORANDUM AND ORDER

KARL ZUFALL, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

JOAN WARREN, BUFFALO (JAMES P. RENDA OF COUNSEL), FOR
DEFENDANT- APPELLANT.

D.J. & J.A. CIRANDO, ESQS., SYRACUSE (ELI ZABETH deV. MOELLER OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Wom ng County (Robert
C. Noonan, A J.), entered May 23, 2012 in a divorce action. The order
directed defendant to pay a portion of plaintiff’s attorney fees.

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed w t hout costs.

Same Menorandum as in Zufall v Zufall ([appeal No. 1] ___ AD3d
_ [Sept. 27, 2013]).

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

889

TP 12-01227
PRESENT: CENTRA, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

IN THE MATTER OF HAROLD M LTQN, PETI TI ONER
\% MEMORANDUM AND ORDER

LI NDA JOYCE, DI RECTOR, NEW YORK STATE CENTRAL
REG STER OF CHI LD ABUSE AND MALTREATMENT, AND
NEW YORK STATE OFFI CE OF CHI LDREN AND FAM LY

SERVI CES, RESPONDENTS.

JAMES S. H NMAN, P.C., ROCHESTER (JAMES S. H NVMAN OF COUNSEL), FOR
PETI TI ONER

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (JONATHAN D. H TSOUS OF
COUNSEL), FOR RESPONDENTS.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Suprene Court, Mnroe County [WIIliam P,
Polito, J.], entered July 3, 2012) to review a determ nation of
respondents. The determ nation denied petitioner’s request that a
report maintained in the New York State Central Register of Child
Abuse and Maltreatnent, indicating petitioner for maltreatnent, be
amended to unfounded.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Menmorandum  Petitioner, an enployee of respondent New York State
Ofice of Children and Fanmily Services, commenced this CPLR article 78
proceedi ng chal l engi ng the determ nati on denying his request to anmend
to unfounded an indicated report of child abuse and to seal that
anmended report. The report was based on petitioner’s physical
altercation with a 16-year-old resident at a secure residenti al
facility. W reject petitioner’s contention that the determ nation
denying his request, nmade after a fair hearing, is not supported by
substantial evidence. *“At an adm nistrative expungenent hearing, a
report of child [abuse or] naltreatnment nust be established by a fair
preponderance of the evidence[, and oJur review. . . is limted to
whet her the determ nati on was supported by substantial evidence in the
record on the petitioner[’s] application for expungenent” (Matter of
Mangus v Ni agara County Dept. of Social Servs., 68 AD3d 1774, 1774-
1775, |lv denied 15 NY3d 705 [internal quotation nmarks omtted]; see
Matter of Saporito v Carrion, 66 AD3d 912, 912). W conclude based on
this record that the determ nation is supported by substanti al
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evi dence (see Social Services Law 8 422 [8] [c] [ii]; see also forner
8§ 412-a [1] [a] [i]; former 18 NYCRR 433.2). W reject petitioner’s
further contention that he was denied effective assistance of counsel
at the fair hearing (see generally Matter of Mangus, 68 AD3d at 1774,
Matter of Abramson v New York State Dept. of Mdtor Vehs., 302 AD2d
885, 886).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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KA 12-01643
PRESENT: SCUDDER, P.J., FAHEY, LINDLEY, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, APPELLANT,
\% ORDER

FRANK VANALST, ALSO KNOWN AS SHAUN JCOHNSON,
DEFENDANT - RESPONDENT.

R. M CHAEL TANTILLO, DI STRI CT ATTORNEY, CANANDAI GUA (BRI AN D. DENNI S
OF COUNSEL), FOR APPELLANT.

HOFFMANN, HUBERT & HOFFMANN, LLP, SYRACUSE ( TERRANCE J. HOFFMANN OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Ontario County Court (Frederick G
Reed, A . J.), entered April 9, 2012. The appeal was held by this Court
by order entered February 8, 2013, decision was reserved and the
matter was remtted to Ontario County Court for further proceedi ngs
(103 AD3d 1227).

Now, upon reading and filing the stipulation of discontinuance
si gned by defendant on May 23, 2013 and by the attorneys for the
parties on May 23 and August 19, 2013,

It is hereby ORDERED that said appeal is unaninously dism ssed
upon sti pul ati on.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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TP 13-00295
PRESENT: SM TH, J.P., CARNI, SCONI ERS, AND VALENTINO, JJ.

IN THE MATTER OF LAMONT WALKER, PETI TI ONER,
\% ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT.

LAMONT WALKER, PETI TI ONER PRO SE.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (PETER H. SCHI FF OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Suprene Court, Cayuga County [Mark H.
Fandrich, A J.], entered February 8, 2013) to review a determ nation
of respondent. The determination found after a Tier Ill hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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KA 11-02361
PRESENT: SM TH, J.P., CARNI, SCONI ERS, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

JOHN J. HAWKI NS, DEFENDANT- APPELLANT.

LEANNE LAPP, PUBLI C DEFENDER, CANANDAI GUA (CARA A. WALDMAN OF
COUNSEL), FOR DEFENDANT- APPELLANT.

R. M CHAEL TANTI LLO, DI STRI CT ATTORNEY, CANANDAI GUA ( KATHLEEN ANN HART
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Ontario County Court (Craig J.
Doran, J.), rendered Cctober 17, 2011. The judgnent, anong ot her
t hi ngs, revoked defendant’s sentence of probation and i nposed a
sentence of inprisonment.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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KA 11- 02264
PRESENT: SM TH, J.P., CARNI, SCONI ERS, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

DEVI NE WORTHY, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

THE LEGAL Al D BUREAU OF BUFFALQO, INC., BUFFALO (ROBERT L. KEMP OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO (DAVI D A. HERATY OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Erie County Court (Thonas P.
Franczyk, J.), rendered Septenber 23, 2011. The judgnent convicted
def endant, upon a nonjury verdict, of crimnal contenpt in the first
degree (two counts) and endangering the welfare of a child.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum I n appeal No. 1, defendant appeals from a judgnent
convicting himfollowng a nonjury trial of two counts of crim nal
contenpt in the first degree (Penal Law 8§ 215.51 [c]) and one count of
endangering the welfare of a child (8 260.10 [1]). |In appeal No. 2,
def endant appeals froma judgnment convicting him follow ng the sane
nonjury trial, of two counts each of crimnal contenpt in the first
degree (8 215.51 [c]) and crimnal contenpt in the second degree (8
215.50 [3]). Al of the crimnal contenpt convictions arise from
defendant’s nultiple violations of a no-contact order of protection
i ssued for the benefit of his girlfriend, who is also the nother of
his child. W reject defendant’s contention that the evidence is
legally insufficient to establish that he intended to violate the
order of protection. A copy of the order of protection was served on
defendant in court, where he was advised of its principal ternmns,

i ncluding the neaning of “no-contact,” and the evidence concl usively
establi shes that defendant violated the order of protection with
respect to each count. Viewing the evidence in the |ight nost
favorable to the People (see People v Contes, 60 NY2d 620, 621), we
conclude that “there is a valid |ine of reasoning and perm ssible
inferences that could | ead a rational person to conclude that

def endant knew of the existence of the order of protection and
intentionally violated it” (People v Harris, 72 AD3d 1492, 1492, |v
deni ed 15 NY3d 774; see generally People v Bl eakley, 69 Ny2d 490,
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495). Contrary to defendant’s further contention, view ng the
evidence in light of the elements of the crines in this nonjury trial
(see People v Danielson, 9 NY3d 342, 349), we conclude that the
verdict is not against the weight of the evidence (see generally

Bl eakl ey, 69 Ny2d at 495).

We reject defendant’s further contention that his interview with
a Child Protective Services (CPS) caseworker was “so pervaded by
governnental involvenent” that it constituted state action in
violation of his right to counsel (People v Ray, 65 Ny2d 282, 286; cf.
People v Wl helm 34 AD3d 40, 46-48; People v G eene, 306 AD2d 639,
640- 641, |v denied 100 NY2d 594). 1In any event, any error in
adm tting defendant’s statenents to the CPS caseworker is harnmnl ess
because, “[i]n light of the totality of the evidence, there is no
reasonabl e possibility that the error affected [County Court’s]
verdict” (People v Douglas, 4 Ny3d 777, 779; see generally People v
Lopez, 16 NY3d 375, 386-387; People v Doll, 98 AD3d 356, 367).
Finally, the sentence is not unduly harsh or severe.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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KA 11-02118
PRESENT: SM TH, J.P., CARNI, SCONI ERS, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

DEVI NE WORTHY, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

THE LEGAL Al D BUREAU OF BUFFALQO, INC., BUFFALO (ROBERT L. KEMP OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO (DAVI D A. HERATY OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Erie County Court (Thonas P.
Franczyk, J.), rendered Septenber 23, 2011. The judgnent convicted
def endant, upon a nonjury verdict, of crimnal contenpt in the first
degree (two counts) and crimnal contenpt in the second degree (two
counts).

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Sanme Menorandum as in People v Worthy ([appeal No. 1] _  AD3d
__[Sept. 27, 2013]).

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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KA 10-00720
PRESENT: SM TH, J.P., CARNI, SCONI ERS, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JASPER L. CAMPBELL, DEFENDANT- APPELLANT.

PETER J. PULLANO, ROCHESTER, FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnent of the Monroe County Court (Stephen R
Sirkin, A J.), rendered Novenber 18, 2008. The judgnent convicted
defendant, after a nonjury trial, of crimnal possession of a weapon
in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmor andum  Def endant appeal s froma judgnent convicting him
followng a nonjury trial of crimnal possession of a weapon in the
second degree (Penal Law 8§ 265.03 [3]). Defendant’s conviction arose
out of the seizure by the police of a handgun fromthe floor of a
vehicle in which defendant was a passenger. Viewi ng the evidence in
light of the elenents of the crinme in this nonjury trial (see People v
Dani el son, 9 NY3d 343, 349), we conclude that “the verdict, based on
the applicability of the autonobile presunption . . . , is not against
t he wei ght of the evidence” (People v WIlburn, 50 AD3d 1617, 1618, |v
denied 11 NY3d 742; see People v Dunnigan, 1 AD3d 930, 931-932, Iv
denied 1 NY3d 627; People v Tutt, 194 AD2d 575, 575-576, |v denied 82
NY2d 760; see generally People v Bl eakley, 69 Ny2d 490, 495). W
further conclude that the sentence is not unduly harsh or severe.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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KAH 11- 02615
PRESENT: SM TH, J.P., CARNI, SCONI ERS, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK EX REL.
FRANK DUDLEY, PETI TI ONER- APPELLANT,

\% ORDER

S| BATU KHAHAI FA, SUPERI NTENDENT, ORLEANS
CORRECTI ONAL FACI LI TY, RESPONDENT- RESPONDENT.

D.J. & J.A. CIRANDO, ESQS., SYRACUSE (BRADLEY E. KEEM OF COUNSEL), FOR
PETI TI ONER- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (FRANK K. WALSH OF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from a judgnment (denom nated order) of the Suprene Court,
Ol eans County (James P. Punch, A J.), dated August 25, 2011 in a
habeas corpus proceeding. The judgnment denied the petition.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed w thout costs for reasons stated in the decision
at Suprene Court.

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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KA 09-01313
PRESENT: SM TH, J.P., CARNI, SCONI ERS, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

DARI ANA VARGAS, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (DAVID R JUERCENS OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (Richard A
Keenan, J.), rendered June 19, 2009. The judgnent convicted
def endant, upon her plea of guilty, of robbery in the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmor andum  Def endant appeal s from a judgnent convicting her
upon her plea of guilty of robbery in the first degree (Penal Law 8§
160.15 [3]). W reject defendant’s contention that the oral and
witten statenents she nmade to police investigators should have been
suppressed because she was in custody at the tine those statenents
were made. County Court’s determ nation after a Huntl ey hearing that
def endant was not in custody at that time will not be disturbed unless
it is clearly erroneous (see People v Schroo, 87 AD3d 1287, 1288, |v
denied 19 NY3d 977). Here, the court’s decision to credit the
testimony of the police investigator over that of defendant is
entitled to deference (see People v Shaw, 66 AD3d 1417, 1417-1418, |v
denied 14 NY3d 773), and the record supports the court’s concl usion
t hat defendant was not in custody because a reasonable person in
defendant’s position, innocent of any crinme, would have believed that
he or she was free to | eave (see People v Yukl, 25 Ny2d 585, 589, cert
deni ed 400 US 851; see generally People v Mirales, 281 AD2d 182, 182,
| v deni ed 96 Ny2d 922). Defendant voluntarily acconpani ed the police
investigators to their unmarked vehicle that was parked in front of
her home and voluntarily answered questions (see Yukl, 25 Ny2d at
591). Defendant was inforned that she was free to | eave, the vehicle
doors were unl ocked and coul d be opened by her at any tine, the entire
interview lasted slightly under an hour, she was not handcuffed, and
she never asked to | eave (see People v Wakfall, 108 AD3d 1115, 1115-
1116; see also People v Wlbert, 192 AD2d 1109, 1109-1110, Iv denied
81 NY2d 1082; People v Anderson, 145 AD2d 939, 939-940, |v denied 73
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NY2d 974).

We reject defendant’s further contention that she was deni ed
effective assistance of counsel at the Huntley hearing. Defendant was
provi ded neani ngful representation inasnmuch as the facts and
circunstances relevant to the determ nati on of whether defendant was
in custody when she was questioned were brought to the court’s
attention (see People v Baldi, 54 Ny2d 137, 150; see generally People
v Centano, 76 Ny2d 837, 838; People v Johnson, 91 AD2d 327, 330, affd
61 Ny2d 932; People v Arcese, 148 AD2d 460, 461, |v denied 74 Ny2d
661), and nere speculation that a nore vi gorous cross-exam nation
m ght have underm ned the credibility of the People’s witness is
insufficient to establish that defense counsel was ineffective (see
People v Wttman, 103 AD3d 1206, 1207, |v denied 21 NY3d 915).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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CAF 12-01218
PRESENT: SM TH, J.P., CARNI, SCONI ERS, AND VALENTINO, JJ.

IN THE MATTER OF ALAZAYA |.B., JAVONTE WG ,

MAREYAH A. B. AND NORVAN J. B.

JEFFERSON COUNTY DEPARTMENT OF SOCI AL SERVI CES, ORDER
PETI TI ONER- RESPONDENT;

MATTHEW J. B., RESPONDENT- APPELLANT.
(APPEAL NO 1.)

CARA A. VALDMVAN, FAI RPORT, FOR RESPONDENT- APPELLANT.
DEBORAH R. GARDI NER, WATERTOMWN, FOR PETI TI ONER- RESPONDENT.
ASHLEY N. LYON, ATTORNEY FOR THE CHI LD, ADAMS.

LI SA VELDON, ATTORNEY FOR THE CHI LDREN, WATERTOWN.

SCOTT A OIS, ATTORNEY FOR THE CH LD, WATERTOM.

Appeal froman order of the Famly Court, Jefferson County
(Richard V. Hunt, J.), entered May 25, 2012 in a proceedi ng pursuant
to Famly Court Act article 10. The order, anong other things,
adj udged that respondent negl ected the subject children.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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CAF 12-01271
PRESENT: SM TH, J.P., CARNI, SCONI ERS, AND VALENTINO, JJ.

IN THE MATTER OF KAYDEN M B.

JEFFERSON COUNTY DEPARTMENT OF SOCI AL SERVI CES, ORDER
PETI TI ONER- RESPONDENT;

MATTHEW J. B., RESPONDENT- APPELLANT.
(APPEAL NO. 2.)

CARA A. WALDVAN, FAI RPORT, FOR RESPONDENT- APPELLANT.
DEBORAH R. GARDI NER, WATERTOMWN, FOR PETI TI ONER- RESPONDENT.

LI SA VELDON, ATTORNEY FOR THE CHI LD, WATERTOW\.

Appeal from an order of the Famly Court, Jefferson County
(Richard V. Hunt, J.), entered May 25, 2012 in a proceedi ng pursuant
to Fam|ly Court Act article 10. The order, anong other things,
adj udged that respondent negl ected the subject child.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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CAF 12-01216
PRESENT: SM TH, J.P., CARNI, SCONI ERS, AND VALENTINO, JJ.

IN THE MATTER OF CHRI STY M BROW\,
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER

RAYMOND WOLFGRAM  RESPONDENT- APPELLANT.

SHI RLEY A. GORMAN, BROCKPORT, FOR RESPONDENT- APPELLANT.

PI RRELLO, M SSAL, PERSONTE & FEDER, ROCHESTER (M CHAEL J. PERSONTE OF
COUNSEL), FOR PETI Tl ONER- RESPONDENT.

VENDY S. SISSON, ATTORNEY FOR THE CHI LDREN, GENESEOQ

Appeal from an order of the Famly Court, Ontario County (WIIiam
F. Kocher, J.), entered May 17, 2012 in a proceedi ng pursuant to
Famly Court Act article 6. The order, anong other things, awarded
petitioner sole custody of the parties’ three children.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n this proceeding pursuant to Fam |y Court Act
article 6, respondent father appeals froman order that, inter alia,
awar ded petitioner nother sole custody of the parties’ three children.
The father contends that Family Court erred in awardi ng sol e custody
to the nother while giving himonly alternate weekend visitation. W
reject that contention, and conclude that the award of sole custody to
t he not her has a sound and substantial basis in the record (see Mtter
of McLeod v McLeod, 59 AD3d 1011, 1011). The father’s contention that
the Attorney for the Children failed to advocate for the childrens’
position regarding custody and visitation and thus failed to provide
themw th effective representation is not preserved for our review
(see Matter of Alyshia MR, 53 AD3d 1060, 1061, |v denied 11 NY3d
707) and, in any event, is without nmerit (see generally Mtter of
Venus v Brennan, 103 AD3d 1115, 1116-1117). Contrary to the father’s
further contention, the court did not abuse its discretion in allow ng
testinmony at the hearing concerning events that predated the prior
custody order. It is well settled that, in determ ning the best
interests of the children, the court is vested with broad discretion
W th respect to the scope of proof to be adduced (see Matter of Stukes
v Ryan, 289 AD2d 623, 624). Finally, also contrary to the father’s
contention, the delay between the conclusion of the hearing and the
i ssuance of the court’s decision, by itself, does not require reversal
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(see Matter of Brady v Brady, 216 AD2d 660, 661; Matter of Hartman v
Hart man, 214 AD2d 780, 782).

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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CAF 12-01205
PRESENT: SM TH, J.P., CARNI, SCONI ERS, AND VALENTINO, JJ.

IN THE MATTER OF RICHARD W WH TE, JR ,
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

AVANDA W LCOX, RESPONDENT- RESPONDENT.
TERESA M PARE, ESQ, ATTORNEY FOR THE CHI LD,
APPEL LANT.

(APPEAL NO. 1.)

TERESA M PARE, ATTORNEY FOR THE CHI LD, CANANDAI GUA, APPELLANT PRO SE.
SHI RLEY A. GORMAN, BROCKPORT, FOR PETI TI ONER- APPELLANT.

MARYBETH D. BARNET, CANANDAI GUA, FOR RESPONDENT- RESPONDENT.

Appeal s from an anended order of the Famly Court, Ontario County
(Frederick G Reed, A J.), entered June 11, 2012 in a proceedi ng
pursuant to Family Court Act article 5. The anended order dism ssed
the paternity petition.

It is hereby ORDERED t hat said appeals fromthe anmended order
insofar as it sua sponte granted relief are unaninously dism ssed and
t he anmended order is affirnmed w thout costs.

Menorandum  The petitioner in appeal No. 1 appeals from an
amended order that, inter alia, granted the notion of the respondent
in appeal No. 1, i.e., the nother of the subject child, to dismss the
petitioner’s paternity petition with respect to the child. The
Attorney for the Child (AFC) appeals separately fromthat anended
order, in which Fam |y Court also sua sponte granted other relief.
Appeal Nos. 2 and 3 are fromtwo further orders in which the court
al so sua sponte granted relief. W note at the outset that appeal
Nos. 2 and 3, as well as those parts of the appeals fromthe anended
order in appeal No. 1 in which the court sua sponte granted relief,
must be dismssed. It is well settled that “ ‘[n]o appeal lies as of
right froman order [that] does not decide a notion rmade on noti ce,
and the appel |l ants have not sought |eave to appeal (Matter of Mary
L.R v Vernon B., 48 AD3d 1088, 1088, |v denied 10 NY3d 710; see
Shol es v Meagher, 100 Ny2d 333, 335; Mhler v Nardone, 53 AD3d 600,
600) .

Wth respect to that part of appeal No. 1 that is properly before
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us, petitioner and the AFC contend that the court was required to
apply the doctrine of equitable estoppel to bar the nother from
denying that petitioner is the father of the subject child. W reject
that contention. “[T]he Court of Appeals has recently reiterated that
a nonbi ol ogi cal , nonadoptive parent does not have standing to seek
visitation when a biological parent who is fit opposes it, and that
equi t abl e estoppel does not apply in such situations even where the
nonparent has enjoyed a close relationship with the child and

exerci sed sone control over the child with the parent’s consent”
(Matter of Palmatier v Dane, 97 AD3d 864, 865; see Debra H v Janice

R, 14 NY3d 576, 589-597, rearg denied 15 NY3d 767, cert denied __ US
__, 131 S C 908; Matter of Alison D. v Virginia M, 77 Ny2d 651
656-657). It is well settled “that parentage under New York | aw
derives from biology or adoption” (Debra H , 14 NY3d at 593), and that
“Alison D., in conjunction with second-parent adoption, creates a
bright-line rule that pronotes certainty in [custody situations]
otherwi se fraught with the risk of ‘disruptive . . . battles

over parentage as a prelude to further potential conbat over custody
and visitation” (id. at 593-594). As the Court of Appeals has stated,
“any change in the neaning of ‘parent’ under our |aw should cone by
way of |egislative enactnent rather than judicial revanping of
precedent” (id. at 596).

The remai ning contentions of the AFC in appeal No. 1, insofar as
they are properly before us, are without nerit.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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CAF 12-01419
PRESENT: SM TH, J.P., CARNI, SCONI ERS, AND VALENTINO, JJ.

I N THE MATTER OF TERESA M PARE, ESQ , ATTORNEY
FOR THE CHI LD, PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER
RICHARD W WHI TE, JR , RESPONDENT- APPELLANT,

AND AVANDA W LCOX, RESPONDENT- RESPONDENT.
(APPEAL NO 2.)

SHI RLEY A. GORMAN, BROCKPORT, FOR RESPONDENT- APPELLANT.

TERESA M PARE, ATTORNEY FOR THE CHI LD, CANANDAI GUA, PETI TI ONER-
APPELLANT PRO SE.

MARYBETH D. BARNET, CANANDAI GUA, FOR RESPONDENT- RESPONDENT.

Appeal s froman order of the Famly Court, Ontario County
(Frederick G Reed, A J.), entered June 15, 2012 in a proceedi ng
pursuant to Famly Court Act article 6. The order term nated the
guar di anshi p of respondent Richard W Wite, Jr.

It is hereby ORDERED t hat said appeal s are unani nously dism ssed
wi t hout costs.

Same Menorandumas in Matter of White v Wlcox ([appeal No. 1]
_AD3d __ [Sept. 27, 2013]).

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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CAF 12-01421
PRESENT: SM TH, J.P., CARNI, SCONI ERS, AND VALENTINO, JJ.

IN THE MATTER OF RICHARD W WH TE, JR ,
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

AVANDA W LCOX, RESPONDENT- RESPONDENT.

TERESA M PARE, ESQ, ATTORNEY FOR THE CHI LD,
APPEL LANT.

(APPEAL NO. 3.)

TERESA M PARE, ATTORNEY FOR THE CHI LD, CANANDAI GUA, APPELLANT PRO SE.
SHI RLEY A. GORMAN, BROCKPORT, FOR PETI TI ONER- APPELLANT.

MARYBETH D. BARNET, CANANDAI GUA, FOR RESPONDENT- RESPONDENT.

Appeal s froman order of the Famly Court, Ontario County
(Frederick G Reed, A J.), entered June 15, 2012 in a proceedi ng
pursuant to Famly Court Act article 6. The order dism ssed the
petitions.

It is hereby ORDERED t hat said appeal s are unani nously dism ssed
wi t hout costs.

Same Menorandumas in Matter of Wiite v Wlcox ([appeal No. 1]
_ AD3d __ [Sept. 27, 2013]).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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CAF 12-01141
PRESENT: SM TH, J.P., CARNI, SCONI ERS, AND VALENTINO, JJ.

IN THE MATTER OF ALAZAYA |.B., JAVONTE WG ,

MAREYAH A. B. AND NORVAN J. B.

JEFFERSON COUNTY DEPARTMENT OF SOCI AL SERVI CES, MEMORANDUM AND ORDER
PETI TI ONER- RESPONDENT;

STORM E A G, RESPONDENT- APPELLANT.
(APPEAL NO 1.)

CHARLES J. GREENBERG, AMHERST, FOR RESPONDENT- APPELLANT.
DEBORAH R. GARDI NER, WATERTOMWN, FOR PETI TI ONER- RESPONDENT.
ASHLEY N. LYON, ATTORNEY FOR THE CHI LD, ADAMS.

LI SA VELDON, ATTORNEY FOR THE CHI LDREN, WATERTOWN.

SCOTT A OIS, ATTORNEY FOR THE CH LD, WATERTOM.

Appeal froman order of the Famly Court, Jefferson County
(Richard V. Hunt, J.), entered May 25, 2012 in a proceedi ng pursuant
to Famly Court Act article 10. The order determ ned that respondent
had abused her children.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Memorandum We affirmthe order in each appeal. W wite only
to note that it was error to include in each order |anguage del egating
Fam |y Court’s authority to nodify visitation to petitioner, the
counselors for the subject children and the Attorneys for the
Chil dren, but the issue is npbot because the orders have expired (see
Matter of Leah S., 61 AD3d 1402, 1402; see also Matter of N chol as
J.R [Jame L.R], 83 AD3d 1490, 1491, |v denied 17 NY3d 708).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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CAF 12-01142
PRESENT: SM TH, J.P., CARNI, SCONI ERS, AND VALENTINO, JJ.

IN THE MATTER OF KAYDEN M B.

JEFFERSON COUNTY DEPARTMENT OF SOCI AL SERVI CES, MVEMORANDUM AND ORDER
PETI TI ONER- RESPONDENT;

STORME A G, RESPONDENT- APPELLANT.
(APPEAL NO. 2.)

CHARLES J. GREENBERG AMHERST, FOR RESPONDENT- APPELLANT.
DEBORAH R. GARDI NER, WATERTOMWN, FOR PETI TI ONER- RESPONDENT.

LI SA VELDON, ATTORNEY FOR THE CHI LD, WATERTOW\.

Appeal from an order of the Famly Court, Jefferson County
(Richard V. Hunt, J.), entered May 25, 2012 in a proceedi ng pursuant
to Famly Court Act article 10. The order determ ned that respondent
had negl ected her child.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Same Menorandumas in Matter of Alazaya |I.B. (Storme A G)
([appeal No. 1] = AD3d __ [Sept. 27, 2013]).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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CA 12-02162
PRESENT: SM TH, J.P., CARNI, SCONI ERS, AND VALENTINO, JJ.

ROY T. PEMBERTON AND LYNETTE PEMBERTON,
PLAI NTI FFS- APPELLANTS,

\% ORDER

KALEI DA HEALTH, DEFENDANT- RESPONDENT.

LEWS & LEWS, P.C, BUFFALO (ALLAN M LEWS OF COUNSEL), FOR
PLAI NTI FFS- APPELLANTS.

G BSON, MCASKI LL & CROSBY, LLP, BUFFALO (VI CTOR QLI VERI OF COUNSEL),
FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Tinothy
J. Walker, A J.), entered August 8, 2012. The order granted the
notion of defendant for summary judgnment and dism ssed the conpl aint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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TP 13-00235
PRESENT: SM TH, J.P., CARNI, SCONI ERS, AND VALENTINO, JJ.

IN THE MATTER OF CHARLI E CHI LDS, PETI TI ONER
\% MVEMORANDUM AND ORDER

CITY OF LITTLE FALLS AND G TY OF LI TTLE FALLS
FI RE AND PCLI CE BOARD, RESPONDENTS

GLEASON, DUNN, WALSH & O SHEA, ALBANY (RONALD G- DUNN OF COUNSEL), FOR
PETI TI ONER

MARK CURLEY, CORPORATI ON COUNSEL, UTICA (ARMOND J. FESTI NE OF
COUNSEL), FOR RESPONDENTS.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Suprenme Court, Herkinmer County [Normal |
Siegel, A J.], entered January 25, 2013) to review a determ nation of
respondents. The determ nation term nated the benefits petitioner was
recei ving pursuant to General Minicipal Law § 207-a.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is disnm ssed.

Menmorandum  Petitioner conmmenced this CPLR article 78 proceeding
seeking to annul the determ nation of respondent City of Little Falls
Fire and Police Board that adopted the decision and recommendati on of
the Hearing Oficer and term nated the benefits petitioner had been
recei ving pursuant to Ceneral Municipal Law 8 207-a as a result of
injuries that he purportedly sustained in the course of his work as a
firefighter. On March 18, 2005, petitioner injured his neck and was
di sabled fromwrk. He was receiving benefits pursuant to
section 207-a until 2010, when respondent Cty of Little Falls
appoi nted a hearing officer and commenced an adm ni strative proceedi ng
to determ ne whether petitioner’s section 207-a benefits shoul d be
t er m nat ed.

Contrary to petitioner’s contention, respondents properly
term nated his benefits upon establishing that his disability from
work was not causally related to his job duties (see generally Matter
of Ridge Rd. Fire Dist. v Schiano, 16 NY3d 494, 499; Matter of
Tancredi v Town of Harrison/Vil. of Harrison Police Dept., 72 AD3d
832, 834). Contrary to petitioner’s further contention, we concl ude
that the Hearing O ficer’s determ nation that petitioner’s disability
was not causally related to his job duties is supported by substanti al
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evi dence (see Matter of Couse v Allegany County, 46 AD3d 1381, 1381-
1382; see generally 300 G amatan Ave. Assoc. v State Div. of Human

Ri ghts, 45 Ny2d 176, 181-182). Although petitioner presented evi dence
to the contrary, “[t]he Hearing Oficer was entitled to weigh the
parties’ conflicting nmedical evidence and to assess the credibility of
wi tnesses, and ‘[w]je may not weigh the evidence or reject [the Hearing
O ficer’s] choice where the evidence is conflicting and roomfor a
choice exists’ ” (Clouse, 46 AD3d at 1382, quoting Matter of CUNY-
Host os Conmmunity Coll. v State Human Ri ghts Appeal Bd., 59 NY2d 69,

75; see Matter of Mserendino v Gty of Mouunt Vernon, 96 AD3d 946,
947) .

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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PRESENT: SCUDDER, P.J., CENTRA, LINDLEY, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

KI MBERLY THOUSAND, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES ECKERT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Suprene Court, Mnroe County (Frank
P. Ceraci, Jr., A J.), entered February 21, 2012. The order
determ ned that defendant is a |l evel three risk pursuant to the Sex
O fender Registration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmor andum  Def endant appeals froman order determ ning that she
is alevel three risk pursuant to the Sex O fender Registration Act
(Correction Law 8 168 et seq.). Contrary to defendant’s contention,
Suprene Court did not err in assessing 15 points in the risk
assessnment instrunment based on her failure to accept responsibility
for her sex offense and her “negative renoval” from sex offender
treatment due to her refusal to participate in that treatnent. Wth
respect to defendant’s failure to accept responsibility, we concl ude
that, “while defendant’s guilty plea could be viewed as an initial
step toward acceptance of responsibility” (People v Chilson, 286 AD2d
828, 828, |v denied 97 Ny2d 655), her refusal to participate in sex
of fender treatnent “indicates a failure of genuine acceptance of
responsibility” (People v Arvelo, 77 AD3d 452, 452, |v denied 16 NY3d
703).

Wth respect to her refusal to participate in sex offender
treatment, we reject defendant’s contention that she should not have
been assessed any points for that refusal because she was too
enbarrassed to discuss her offense in a group setting. “[T]he risk
assessnment gui delines do not contain exceptions with respect to a
defendant’ s reasons for refusing to participate in treatnent” (People
v Kearns, 68 AD3d 1713, 1714; see generally Sex O fender Registration
Act: Risk Assessnent Cuidelines and Commentary at 15-16 [2006]).
Wiile there may be tines when defendants have legitimte reasons for
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refusing to participate in treatnment, courts should consider those
reasons only when determ ning whether to exercise their discretion to
grant downward departures (see Kearns, 68 AD3d 1713-1714). Here,

def endant did not seek a downward departure and, in any event, we
conclude that defendant’s all eged enbarrassnent is not a legitimte
reason to refuse to participate in sex offender treatnent.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: SCUDDER, P.J., CENTRA, LINDLEY, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

BARTHOLOVEW SM TH, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (CHRI STINE M COOK OF
COUNSEL), FOR DEFENDANT- APPELLANT.

W LLI AM J. FI TZPATRI CK, DI STRICT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Onondaga County
(John J. Brunetti, A J.), rendered Decenber 11, 2009. The judgnent
convi cted defendant, upon a jury verdict, of nurder in the first
degree and rape in the first degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of nmurder in the first degree (Penal Law § 125.27
[1] [a] [vii]; [b]) and rape in the first degree (8 130.35 [1]).
Contrary to defendant’s contention, Suprenme Court did not err in
denyi ng his notion seeking severance of those counts of the indictnent
relating to the rape of the first victimfromthose counts relating to

the murder of a second victimsix nonths later. “To effect a
severance[, defendant] nust either denonstrate that the counts were
not joinable under the statutory criteria . . . or seek a

di scretionary severance” (People v Lane, 56 Ny2d 1, 7). O fenses are
joinable if, inter alia, proof of either offense would be material and
adm ssi bl e as evidence-in-chief at the trial of the other offense (see
CPL 200.20 [2] [b]). Defendant was indicted for nurder in the first
degree under the theory that he killed the second victimin the course
of committing the crine of crimnal sexual act in the first degree,
i.e., forcible anal sexual conduct (see Penal Law 88 125.27 [1] [a]
[vii]; 130.50 [1]). W conclude that evidence with respect to the
rape count was material and adm ssible to establish defendant’s intent
to have forcible anal sexual conduct with the second victim (see
People v Wse, 46 AD3d 1397, 1398-1399, |v denied 10 NY3d 872; People
v Matuszak, 32 AD3d 1347, 1348; People v Wiite, 27 AD3d 387, 388, |v
deni ed 6 NY3d 899; see generally People v Kelley, 46 AD3d 1329, 1331-
1332, Iv denied 10 NY3d 813). Each victimlived in the sane apartnent
bui l di ng that defendant lived in at the tine of the respective crines,
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and defendant knew both victins. DNA testing showed that defendant’s
spermwas found in the second victinms anal cavity, but defendant told
the police that he and the second victi mhad consensual sex.

Def endant had also told the police that he and the first victimhad
consensual sex. Further, the first victimtold defendant’s girlfriend
i medi ately follow ng the rape that defendant had threatened to
strangle her wwth a string or thin rope, and the cause of death of the
second victimwas strangulation with a shoe string. Thus, inasnuch as
the of fenses were properly joinable under CPL 200.20 (2) (b), the
court lacked discretion to sever them (see People v Bongarzone, 69
NY2d 892, 895; People v Webb, 60 AD3d 1291, 1293, |v denied 12 NY3d
930).

We reject defendant’s contention that the court erred in
admtting in evidence statenents of the first victimafter the rape as
excited utterances. The court concluded that “[t]he statenents were
made while the victimwas under the stress of the event” (People v
Vigliotti, 270 AD2d 904, 904, |v denied 95 Ny2d 839, reconsideration
deni ed 95 Ny2d 970; see People v Powel |, 288 AD2d 5, 5-6, |v denied 97
NY2d 732), and we perceive no basis to disturb that determ nation (see
Peopl e v Davis, 87 AD3d 1332, 1335, |v denied 18 NY3d 858,
reconsi deration denied 18 NY3d 956). Defendant further contends that
he was denied a fair trial by prosecutorial msconduct during the
cross-exam nation of defendant and during sumation. Mst of the
i nstances of alleged m sconduct are not preserved for our review (see
Peopl e v Haynes, 104 AD3d 1142, 1144) and, in any event, we concl ude
that “any inproprieties were not so pervasive or egregious as to
deprive defendant of a fair trial” (People v Cox, 21 AD3d 1361, 1364,
v denied 6 NY3d 753 [internal quotation marks omtted]). W further
concl ude that defendant was not denied effective assistance of counsel
by defense counsel’s failure to object to certain conduct of the
prosecutor (see People v Gaston, 100 AD3d 1463, 1465).

Def endant contends that there was legally insufficient evidence
that he conmtted crimnal sexual act in the first degree, an
essential elenment of nmurder in the first degree as charged to the jury
(see Penal Law 8§ 125.27 [1] [a] [vii]). By not renewing his notion
for a trial order of dism ssal after presenting evidence, defendant
failed to preserve that contention for our review (see People v Hines,
97 Ny2d 56, 61, rearg denied 97 Ny2d 678). |In any event, that
contention is without nmerit inasnuch as the evidence, viewed in the
I ight nost favorable to the People (see People v Contes, 60 NY2d 620,
621), establishes that the second victimwas found naked; defendant’s
semen was in her anal cavity; she had been strangled from behind; she
had blunt trauma to the face and defensive wounds on her hand; and she
had DNA consistent with defendant under her fingernails. W therefore
conclude that the evidence was legally sufficient to establish that
def endant conmitted anal sexual conduct by forcible conpul sion (see 8
130.50 [1]; see generally People v Bl eakl ey, 69 Ny2d 490, 495).
Additionally, viewing the evidence in light of the elenments of nurder
inthe first degree and rape in the first degree as charged to the
jury (see People v Danielson, 9 NY3d 342, 349), we conclude that the
verdict is not against the weight of the evidence (see generally
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Bl eakl ey, 69 Ny2d at 495). Finally, the sentence is not unduly harsh
or severe.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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KA 11-02104
PRESENT: SCUDDER, P.J., CENTRA, LINDLEY, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

ADAM BENNEFI ELD, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

THE LEGAL Al D BUREAU OF BUFFALO, INC., BUFFALO (KRI STIN M PREVE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

ADAM BENNEFI ELD, DEFENDANT- APPELLANT PRO SE.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO (NI CHOLAS T. TEXI DO
OF COUNSEL), FOR RESPONDENT.

Appeal from a resentence of the Suprenme Court, Erie County (Penny
M Wl fgang, J.), rendered May 27, 2009. Defendant was resentenced
upon his conviction of attenpted kidnapping in the second degree (two
counts).

It is hereby ORDERED t hat said appeal is unaninously dism ssed.

Same Menorandum as in People v Bennefield ([appeal No. 2]
AD3d __ [Sept. 27, 2013]).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

ADAM BENNEFI ELD, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

THE LEGAL Al D BUREAU OF BUFFALO, INC., BUFFALO (KRI STIN M PREVE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

ADAM BENNEFI ELD, DEFENDANT- APPELLANT PRO SE.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO (NI CHOLAS T. TEXI DO
OF COUNSEL), FOR RESPONDENT.

Appeal from a resentence of the Suprenme Court, Erie County (Penny
M Wl fgang, J.), rendered May 16, 2012. The resentence contai ned a
sent ence previously inposed.

It is hereby ORDERED that the resentence so appealed fromis
unani nously affirnmed.

Menor andum  Def endant was convicted upon his plea of guilty of,
inter alia, two counts of attenpted kidnapping in the second degree
(Penal Law 88 110.00, 135.20). In appeal No. 1, defendant appeals
froma resentence on those counts and, in appeal No. 2, he appeals
froma subsequent resentence. Consistent with the plea agreenent,
Suprene Court initially sentenced defendant to concurrent determ nate
terms of inprisonnent of 15 years w thout inposing a period of
postrel ease supervision (PRS). Defendant appealed fromthe judgnent
of conviction but did not raise the failure of the court to inpose PRS
in his brief, and we affirmed (People v Bennefield [appeal No. 1], 306
AD2d 911). The Departnent of Corrections and Conmunity Supervision
(DOCCS) later adm nistratively adjusted defendant’s sentence to
include a period of PRS, pronpting defendant to file a notion pursuant
to CPL 440.10 seeking to vacate his plea as involuntary based on the
court’s failure to advise himof the PRS requirenent. |n response,

t he Peopl e acknow edged that DOCCS | acked authority to i npose PRS and
asked the court to resentence defendant to the original sentence

wi t hout PRS pursuant to Penal Law 8§ 70.85. The court denied
defendant’s notion to vacate his plea and resentenced himas proposed
by the People. Defendant then noved pursuant to CPL 440.20 to set
aside the resentence on the ground that the court failed to ask

whet her he wi shed to make a statenent before the original sentence was
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rei nposed, as required by CPL 380.50 (1). The court granted that
noti on and resentenced defendant once again to the original sentence
wi t hout a period of PRS.

W note at the outset that appeal No. 1 nust be di sm ssed because
the initial resentencing was superseded by the subsequent resentencing
in appeal No. 2 (see People v Motley [appeal No. 3], 56 AD3d 1158,
1158-1159). Wth respect to appeal No. 2, defendant contends in his
mai n and pro se supplenmental briefs that the court should have vacated
his plea. According to defendant, his plea was involuntarily entered
because he was not informed prior to the plea that a period of PRS was
required for attenpted kidnapping in the second degree. Defendant did
not, however, appeal fromthe order denying his notion to vacate his
plea, and the only issues that are properly before us on this appeal
are those relating to the legality of the resentence. Apparently
recogni zing this procedural hurdle, defendant asks us to treat his
appeal as if it were fromthe order denying his CPL 440.10 notion, but
we perceive no basis upon which to do so.

We further conclude that in appeal No. 2 the court properly
resent enced defendant pursuant to Penal Law 8§ 70.85 to the original
sentence w thout inposing a period of PRS. The statute permts the
sentencing judge, with the consent of the People, to “re-inpose the
originally inposed determ nate sentences of inprisonnment w thout any
term of post-rel ease supervision.” The statute was enacted to “avoid
the need to vacate guilty pleas under [People v] Catu [(4 NY3d 242)]
when defendants are not properly advised of mandatory terns of
postrel ease supervision” (People v Rucker, 67 AD3d 1126, 1127; see
Peopl e v Verhow, 83 AD3d 1528, 1528; People v WIllianms, 82 AD3d 1576,
1577, |lv denied 17 NY3d 810). Here, the People requested that the
court resentence defendant pursuant to section 70.85, and the court
granted that request. The fact that defendant did not ask for
resentencing is of no nonment (see generally WIlianms, 82 AD3d at
1577). Contrary to defendant’s contention, the resentence in appeal
No. 2 does not result in an injustice inasnuch as defendant has
recei ved sentences for the two counts of attenpted kidnapping in the
second degree that are entirely consistent wwth the terns of the plea
agreenent, i.e., determ nate concurrent sentences within the
perm ssi bl e sentencing range with no PRS.

Def endant al so contends that his sentence is unduly harsh and
severe, and asks us to reduce his aggregate sentence of inprisonment
from 15 years to 13 years, which essentially amounts to tinme served.
As we noted in defendant’s appeal fromthe judgnment of conviction
(Bennefield, 306 AD2d at 912), however, defendant’s challenge to the
severity of his sentence is enconpassed by his valid waiver of the
right to appeal (see People v Lopez, 6 NY3d 248, 256; People v
Suttles, 107 AD3d 1467, 1468).

W have reviewed the renmai ning contentions in defendant’s main
brief and pro se supplenental brief and conclude that none warrants
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reversal or nodification of the resentence in appeal No. 2.

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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MARK D. CONEY, DEFENDANT- APPELLANT.
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SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( STEPHEN X. O BRI EN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (John R
Schwartz, A J.), rendered Septenber 2, 2008. The judgment convicted
def endant, upon a nonjury verdict, of crimnal possession of a forged
instrunment in the second degree (8 counts) and identity theft in the
first degree (11 counts).

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirnmed.

Menorandum  On appeal froma judgment convicting him upon a
nonjury verdict, of 8 counts of crimnal possession of a forged
instrunment in the second degree (Penal Law 8 170.25) and 11 counts of
identity theft in the first degree (8 190.80 [1], [3]), defendant
contends that the verdict is against the weight of the evidence. W
reject that contention. The conviction stens from defendant’s conduct
in fraudulently securing three student |oans and attenpting to cash or
deposit the proceeds of one of the loans with a forged signature.
Havi ng vi ewed the evidence in light of the elenents of the crines in
this nonjury trial (see People v Danielson, 9 NY3d 342, 349) and
having “weigh[ed the] conflicting testinony, reviewed the] rational
i nferences that nmay be drawn fromthe evidence and eval uate[d] the
strength of such conclusions” (id. at 348), we conclude that the
evi dence anply supports County Court’s determ nation that defendant
know ngly used the personal identifying information of a woman who he
did not know and from whom he did not have perm ssion to use such
information in order to secure the | oans and procure the proceeds.
Despite defendant’s testinony that he did not know that the woman who
supplied himw th the personal identifying information used to cosign
on the | oan applications was not the woman to whom the information
bel onged, we note that, “ ‘[i]n a bench trial, no less than a jury
trial, the resolution of credibility issues by the trier of fact and
its determ nation of the weight to be accorded the evidence presented
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are entitled to great deference’ " (People v McCoy, 100 AD3d 1422,
1422; see People v Wiite, 149 AD2d 915, 915-916, |v denied 74 Ny2d
854). W perceive no reason to disturb the court’s credibility
determ nati on.

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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LEANNE LAPP, PUBLI C DEFENDER, CANANDAI GUA (JOHN E. TYO OF COUNSEL) ,
FOR DEFENDANT- APPELLANT.

R M CHAEL TANTILLO, DI STRI CT ATTORNEY, CANANDAI GUA, FOR RESPONDENT.

Appeal from a judgnment of the Ontario County Court (Frederick G
Reed, A . J.), rendered Septenber 20, 2011. The judgnent convicted
def endant, upon her plea of guilty, of burglary in the second degree,
assault in the second degree, resisting arrest, grand |larceny in the
fourth degree and crimnal possession of stolen property in the fourth
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirnmed.

Menorandum  On appeal from a judgnment convicting her upon her
plea of guilty of, inter alia, burglary in the second degree (Penal
Law § 140.25 [1] [b]), assault in the second degree (8 120.05 [3]) and
resisting arrest (8 205.30), defendant contends that County Court
erred in denying her suppression notion without a hearing. 1In her
noti on, defendant sought to suppress, inter alia, evidence obtained by
the police after defendant was arrested for stealing itenms froma
VWl mart store in the Town of Victor. Defendant had previously been
banned fromentering all Wal mart stores due to a recent conviction of
grand larceny in Onondaga County. The court sunmarily denied the
suppression notion, and defendant thereafter pleaded guilty to the
entire indictnent. In return for the plea, the court promsed to
i npose the m nimum sentence and to sentence defendant concurrently to
the sentences she was to receive for violating the terns and
conditions of probation inposed for felony convictions in Onondaga and
Jefferson Counties. W affirm

We agree with defendant that the court erred in ruling that
defendant, in order to be entitled to a suppression hearing, was
required to submt an affidavit in support of her notion. As the
Court of Appeals has stated, “suppression notions nmust be in witing,
state the |l egal ground of the notion and ‘contain sworn all egations of
fact,’” made by defendant or ‘another person’ ” (People v Mendoza, 82
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NY2d 415, 421, quoting CPL 710.60 [1l] [enphasis added]). A
suppression notion may be based on factual allegations nmade upon
informati on and belief by defense counsel, provided that, as here, the
sources of the attorney’s information and the grounds of his or her
belief are identified in the notion papers (see CPL 710.60 [1]). The
court also erred in suggesting that defendant was required to deny
participation in the crime. It is well settled that a defendant nust
either “deny participating in the transaction or suggest some other
grounds for suppression” in order to warrant a suppression hearing
(see Mendoza, 82 Ny2d at 429 [enphasis added]).

In addition, we reject the People’ s contention that the court’s
summary deni al of the notion was proper because defendant failed to
specify in her notion papers the evidence sought to be suppressed.

Al t hough the notion papers were vague in that regard, defense counsel
stated during oral argunent of the notion that defendant was seeking
suppressi on of the physical evidence obtained by the police from her

person and her handbag. Indeed, before the court ruled on the notion,
t he prosecutor acknow edged that defense counsel had sufficiently
clarified defendant’s request. In any event, the court did not deny

defendant’s notion due to an alleged | ack of specificity, and thus we
could not affirmon that basis (see CPL 470.15 [1]; People v
Concepci on, 17 NY3d 192, 194-195).

Nevert hel ess, we agree with the People that the court properly
denied the notion without a hearing on the grounds that the factual
assertions contained in defendant’s noving papers were insufficient to
warrant a hearing (see People v Kirk, 27 AD3d 383, 384, |v denied 6
NY3d 895). Although a defendant “need not prove his entire case in
the notion papers” (People v Lopez, 263 AD2d 434, 435), a hearing is
“not available nerely for the asking” (Mendoza, 82 Ny2d at 425
[internal quotation marks omtted]). “[T]he sufficiency of
defendant’s factual allegations should be evaluated by (1) the face of
t he pl eadings, (2) assessed in conjunction with the context of the
notion, and (3) defendant’s access to information” (id. at 426).

Here, the docunents provided to defendant, including the
application for the search warrant that was signed by the court, gave
her “enough information upon which to make a proper suppression
notion” (People v Roberts, 23 AD3d 245, 246, |v denied 6 Ny3d 817).
Those docunents denonstrated that defendant and her codefendants were
observed by an off-duty police officer engaging in conduct that
reasonably led the officer to believe that they were stealing DVDs
fromthe store. |Indeed, defendant does not dispute that the off-duty
of ficer had probable cause to arrest her. Defendant contends,
however, that she is entitled to a hearing to determ ne whether the
arresting officer had probable cause to nake the arrest. Although it
is true, as defendant asserts, that the off-duty officer did not
provide the arresting officer wwth a specific description of
def endant, the warrant application establishes that the off-duty
of ficer provided the arresting officer with a contenporaneous account
of defendant’s actions. Notably, as defendant was | eaving the store,
the off-duty officer notified the arresting officer of that fact.
While waiting in the parking | ot outside, the arresting officer
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approached defendant as she exited the store and attenpted to arrest
her, whereupon defendant fled and then resisted arrest, causing an
injury to the officer in the process. |In her affirmation submtted in
support of the notion, defense counsel nerely alleged that the arrest
was unl awful because the arresting officer “did not have specific

i nformati on” about defendant when he approached defendant. That
assertion, under the facts of this case, was insufficient to trigger
the need for a suppression hearing (see People v Jones, 95 Ny2d 721,
728-729).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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IN THE MATTER OF RI CHARD J. ALLEN
PETI TI ONER- RESPONDENT,

Vv

CHRI STAL L. BUTTON, RESPONDENT- APPELLANT.

DAVI SON LAW CFFI CE PLLC, CANANDAI GUA (MARY P. DAVI SON OF COUNSEL), FOR
PETI TI ONER- APPELLANT AND RESPONDENT- APPELLANT.

BETZJI TOM R & BAXTER, LLP, BATH ( SUSAN BETZJI TOM R OF COUNSEL), FOR
RESPONDENT- RESPONDENT AND PETI TI ONER- RESPONDENT.

SAMANTHA PETERS SM TH, ATTORNEY FOR THE CHI LDREN, CAN STEO.

VI VI AN CLARA STRACHE, ATTORNEY FOR THE CHI LD, BATH.

Appeal from an order of the Famly Court, Steuben County (Tinothy
K. Mattison, J.H Q), entered March 27, 2012 in a proceedi ng pursuant
to Famly Court Act article 6. The order awarded the parties joint
cust ody, awarded primary physical custody of two children to Richard
J. Allen and awarded primary physical custody of one child to Christal
L. Button.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner-respondent nother appeals from an order
that, inter alia, awarded the parties joint |egal custody of the
children, awarded primary physical custody of the parties’ sons to
respondent -petitioner father and awarded prinmary physical custody of
the parties’ daughter to the nother. On appeal, the nother contends
that Famly Court abused its discretion in awarding primary physical
custody of the parties’ sons to the father because splitting physical
pl acenent of the children is not in their best interests. W reject
that contention. The court’s custody determination follow ng a
hearing is entitled to great deference (see Eschbach v Eschbach, 56
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NY2d 167, 173-174). We will not disturb the custody determ nation
here inasnuch as the court made extensive factual findings that are
supported by the record and “that warrant the conclusion that the
needs of each of the children will best be net by the court’s

di sposition” (Matter of Roulo v Roulo, 201 AD2d 937, 937-938).

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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Appeal from an order of the Famly Court, Erie County (Sharon M
Lovallo, J.), entered July 2, 2012 in a proceeding pursuant to Famly
Court Act article 10. The order adjudged that respondent had
negl ected the subject children.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent not her appeals from an order of fact-
findi ng adj udgi ng that she neglected the two children who are the
subj ect of this proceeding. The nother correctly contends that Fam |y
Court erred in admtting police records in evidence inasmuch as the
certification attached to those records failed to conply with Fam |y
Court Act 8 1046 (a) (iv). That statute provides that where, as here,
a certification is conpleted by a “responsi bl e enpl oyee” rather than
t he head of an agency, the certification “shall be acconpani ed by a
phot ocopy of a del egation of authority signed by both the head of the

agency and by such other enployee” (enphasis added). The
Ianguage of the statute is mandatory, and it is undisputed that “the
requi site del egation of authority to [the enpl oyee] was | acking”
(Matter of John QQ, 19 AD3d 754, 755). W nust therefore “find the
adm ssion of these records to have been in error if we are to give
effect to the clear and unanbi guous intention of the [|]egislature”
(1d. at 755-756; cf. Elkaimv Elkaim 176 AD2d 116, 117, |Iv dism ssed
78 NY2d 1072; see generally MKinney' s Cons Laws of NY, Book 1
Statutes 88 76, 92).

Contrary to the nother’s further contention, however, we
nevert hel ess conclude that the finding of neglect is supported by a
preponderance of the credi ble evidence. While the petition alleged
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numer ous acts of neglect, we address only the issues related to
donestic violence. “To establish neglect, . . . petitioner nust
denonstrate by a preponderance of the evidence ‘first, that [the]
child[ren]’s physical, nental or enotional condition has been inpaired
or is in immnent danger of becom ng inpaired and second, that the
actual or threatened harmto the child[ren] is a consequence of the
failure of the parent . . . to exercise a mninmmdegree of care in
providing the child with proper supervision or guardi anship’

Al t hough the ‘exposure of the child[ren] to donestic violence .

may formthe basis for a finding of neglect” . . . , ‘exposing . :
child[ren] to donestic violence is not presunptively neglectful. Not
[all] child[ren] exposed to donmestic violence [are] at risk of
inmpairnment’” ” (Matter of Ilona H [Elton H], 93 AD3d 1165, 1166; see
general ly Nicholson v Scoppetta, 3 NY3d 357, 368).

The evidence presented at trial established that police officers
had been called to the nother’s residence on nunmerous occasions for
di st urbances and repeated acts of donestic violence. The subject
children, who were eight and nine years old, were present in the very
smal | apartment for many of those incidents. On the nost recent
occasion, the police responded to the apartnent and observed wet bl ood
in the conmon hallway of the dwelling that “looked like a trail”
| eading toward the nother’s apartnent. Inside that apartment, there
was a “huge puddl e’ of blood, and the responding officers observed a
man, previously identified as the nother’s boyfriend, with a cloth
covering his bloody arm The nother was not injured, and the officers
recovered a hunting knife covered with “fresh bl ood” near a w ndow.
Based on his observations of their behavior and the enpty beer cans in
the kitchen, the police officer who testified at the hearing opined
that the nother and her boyfriend were both intoxicated. The children
were in one of the two bedroons with the door open, and the police
officer testified that they had their eyes open and were watchi ng
tel evision. The nother was arrested and taken into police custody.

A casewor ker who interviewed the children on two separate
occasions testified that, although they stated that they slept through
the entire incident, the children were traumati zed by seeing the
copi ous amount of blood and by being forced to clean it up the next
day. The children infornmed the caseworker that they had observed
ot her acts of violence between the nother and her boyfriend. W note
that, inasmuch as the nother declined to testify, “the court [was]
permtted to draw t he strongest possible negative inference” against
her (Matter of Jasmine A, 18 AD3d 546, 548; see Matter of Kennedie M
[ Douglas M ], 89 AD3d 1544, 1545, |v denied 18 NY3d 808).

In our view, the testinony at the hearing was sufficient to
establish first, that the children’s enotional and mental conditions
had al ready been inpaired or, at the very |east, were in immnent
danger of becom ng inpaired due to the repeated acts of violence in
t he household that “occasionally occurred in the presence of the
subj ect children” (Kennedie M, 89 AD3d at 1545); and second, “that
the actual or threatened harmto the child[ren] [was] a consequence of
the failure of [the nother] to exercise a mnimmdegree of care in
providing the child[ren] with proper supervision or guardi anship”
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(Ni chol son, 3 NY3d at 368). W thus conclude that the evidence
established that the children were in fact neglected and that the

not her, who was the “instigator of [the] physical altercation with
[the boyfriend]” (Matter of Richard T., 12 AD3d 986, 987), was
“responsible for [that] neglect” (N cholson, 3 NY3d at 368; cf. Matter
of Ravern H., 15 AD3d 991, 992, |v denied 4 Ny3d 709). Based on our
determ nati on, we see no need to address the nother’s additional
chal l enges to the finding of neglect.

Finally, the nother contends that the court erred in awardi ng
tenporary custody of the children to their hal f-sister over the
not her’ s objection (see generally Famly C Act 8§ 1017). In their
briefs, petitioner and the Attorney for the Children state that,
subsequent to the filing of this appeal, the nother consented to an
order continuing custody of the children with their half-sister. The
not her has not disputed that fact, and the subsequent order “is a
matter of public record of which we may take judicial notice” (Mtter
of Chloe Q [Dawn Q- Jason Q], 68 AD3d 1370, 1371; see Matter of
Sharon D., 274 AD2d 702, 703). Consequently, the nother’s contention
is noot (see Chloe Q, 68 AD3d at 1371; Matter of Catherine W v
Donald W, 166 AD2d 651, 651). 1In any event, we reject the nother’s
contention on the nmerits (see Matter of Gabriel Janes M., 60 AD3d
1066, 1067).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

930

CA 13-00377
PRESENT: SCUDDER, P.J., CENTRA, LINDLEY, AND WHALEN, JJ.

UTI CA CUTLERY COVPANY, PLAI NTI FF- RESPONDENT,
\% MVEMORANDUM AND ORDER

H SCOCK & BARCLAY, LLP, DEFENDANT- APPELLANT.

H SCOCK & BARCLAY, LLP, SYRACUSE (ROBERT A. BARRER OF COUNSEL), FOR
DEFENDANT- APPELLANT.

CARL J. COCHI, UTICA, FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Oneida County (David
A. Miurad, J.), entered Decenber 13, 2012. The order denied the notion
of defendant for summary judgnment dism ssing the conplaint.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comrenced this |egal nal practice action
seeki ng danages based on defendant’s alleged failure to investigate
and notify plaintiff in a tinmely manner of the avail abl e i nsurance
covering plaintiff with respect to the underlying |lawsuit against it
for, inter alia, trade dress infringenment. Supreme Court properly
deni ed defendant’s notion for summary judgnment seeking di sm ssal of
the conplaint. To establish a cause of action for |egal nmal practice,
“ ‘a plaintiff rmust prove (1) that the defendant attorney failed to
exerci se that degree of care, skill, and diligence commonly possessed
by a nenber of the legal community, (2) proximte cause, (3) damages,
and (4) that the plaintiff would have been successful in the
underlying action had the attorney exercised due care’ 7 (Phillips v
Moran & Kufta, P.C., 53 AD3d 1044, 1044-1045; see generally MCoy v
Fei nman, 99 Ny2d 295, 301-302; WIlianms v Kublick, 302 AD2d 961, 961).

Def endant noved for sunmary judgnent on the ground that plaintiff
had a contractual duty and actual know edge of the requirenent to
notify its insurers of the conmencenent of the underlying action,
whi ch superceded any all eged duty that defendant had to plaintiff. W
conclude that defendant “failed to neet its burden of establishing as
a matter of law that any alleged negligence on its part was not a
proxi mate cause of plaintiff[’s] damages” (New Kayak Pool Corp. v
Kavi noky Cook LLP, 74 AD3d 1852, 1853). Notably, a plaintiff in a
| egal mal practice action nust establish that the defendant law firm
was a proximate cause of damages, but need not establish that it was
the proxi mate cause (see Barnett v Schwartz, 47 AD3d 197, 204-205).
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Def endant al so failed to establish that plaintiff’s conduct was an
i nterveni ng and supersedi ng cause such that defendant’s all eged
negl i gence was not a proxi mate cause of any damages (cf. Alden v
Brindisi, Miurad, Brindisi, Pearlman, Julian & Pertz [“The People’s
Lawyer”], 91 AD3d 1311, 1311; see generally Arnav Indus., Inc.
Retirement Trust v Brown, Raysman, MIIstein, Felder & Steiner, 96
NY2d 300, 304-305).

Contrary to defendant’s contention, the court properly denied its
alternative request for partial sunmary judgnent on the second and
fourth affirmati ve defenses and di sm ssal of a particular claimfor
damages. Defendant correctly notes that the insurance policies
required plaintiff to give tinely notice of the underlying action and
properly all eges the cul pable conduct of plaintiff in failing to give
notice in a tinely manner to the insurance conpanies as an affirmative
defense (see generally Arnav Indus., Inc. Retirenment Trust, 96 Ny2d at
305 n 2). On this record, however, defendant has not established that
plaintiff was conparatively negligent as a matter of law. Plaintiff’s
presi dent explained at his deposition and in his affidavit the reason
why he failed to give tinely notice to the insurance conpanies, i.e.,
he did not believe that the underlying claimwas covered by insurance.
Whet her that belief was reasonabl e and negated any cul pabl e conduct on
plaintiff's part is for a jury to determne. W further conclude that
defendant failed to establish as a matter of |law that the insurance
policies would not have covered certain danmages paid by plaintiff in
t he underlying action.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Suprenme Court, Onondaga County (John
C. Cherundolo, A J.), entered August 2, 2012. The order denied the
noti on of defendant Elisabeth Mashinic, MD., for summary judgnent
di sm ssing the conpl ai nt agai nst her.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Plaintiff comenced this nmedical mal practice action
seeki ng damages arising fromthe death of her husband (decedent), who
commtted suicide 16 days after he was rel eased fromthe psychiatric
ward of Auburn Menorial Hospital (hospital). Elisabeth Mashinic, MD.
(defendant) is a psychiatrist who treated decedent during his
inpatient stay at the hospital. The conplaint, as anplified by the
anended bill of particulars, alleges nyriad theories of negligence
agai nst defendant, including clains that she failed to diagnose a
medi cati on-i nduced akat hi sia, m sdi agnosed decedent as having
psychonotor agitation, and inproperly discharged decedent fromthe
hospital w thout making arrangenents for decedent to be treated by a
psychi atri st upon rel ease. Follow ng discovery, defendant noved for
summary judgnent dism ssing the conplaint against her. Suprene Court
deni ed the notion, and we now affirm

Even assum ng, arguendo, that defendant net her initial burden of
establishing entitlement to judgnent as a matter of |aw (see Edwards v
St. Elizabeth Med. Ctr., 72 AD3d 1595, 1596), we concl ude that
plaintiff raised material issues of fact sufficient to defeat the
notion (see generally Zuckerman v City of New York, 49 Ny2d 557, 562).
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For instance, plaintiff submtted the affidavit of her unidentified
expert, wherein the expert stated that the proper standard of care
requi red that decedent, who had been prescribed multiple nmedications
that had significant side effects, such as suicidal ideation, “be
nmonitored closely by a psychiatrist fromthe point of his discharge.”
It is undisputed that defendant approved the di scharge w thout
ensuring that decedent had a psychiatrist who could treat him

Addi tionally, defendant acknow edged at her deposition that decedent
required psychiatric care upon discharge, but testified that it was
not her responsibility to arrange for decedent’s post-discharge care
and that this responsibility was “customarily [within] the purview of
the social worker.” Simlarly, defendant’s expert stated in his
affidavit that it was within the standard of care to delegate to a

I icensed social worker the task of arranging for post-discharge care.
Plaintiff’s expert, however, disagreed, stating that “del egating the
task to a social worker without insuring that the task was conpl eted
isa. . . deviation fromthe standard of care.” W conclude that the
conflicting opinions of the experts raise an issue of fact for trial
(see Haas v F.F. Thonpson Hosp., Inc., 86 AD3d 913, 914; Dandrea v
Hertz, 23 AD3d 332, 333).

We reject defendant’s contention that the post-discharge
arrangenments nmade for decedent by the social worker were sufficient as
a matter of law. Al though the social worker nade an appoi ntnent for
decedent at the Brownell Center for Behavioral Health, an outpatient
mental health facility, plaintiff’s expert opined that the standard of
care required that psychiatric care be nmade “immedi ately avail able” to
decedent upon di scharge. Decedent did not see a psychiatrist (or even
a physician) during his initial appointnment at the Brownell Center on
Sept enber 3, 2009, which was one week after his release fromthe
hospital, and he still had not spoken to a psychiatrist by the tinme he
commtted suicide on Septenber 12, 2009.

Def endant relies heavily on the fact that decedent inposed “self-
[imtations” on his post-discharge care. According to defendant,
decedent said that he did not want to engage in talk therapy, he would
treat only with a mal e physician, and he did not want to be treated in
Syracuse given his status in the community. Even assum ng, arguendo,
that those conditions rendered it inpossible for defendant to arrange
adequat e post-discharge care for decedent, we conclude that there is
an issue of fact whether defendant should have refrained from
approvi ng decedent’s discharge fromthe hospital until he nodified his
self-inposed limtations. In sum defendant rel eased decedent from
her care without ensuring that he would be treated by a psychiatri st
upon di scharge, and an issue of fact exists whether she was negligent
in doing so. The court thus properly denied defendant’s notion for
summary judgnent.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

933

CA 12-01749
PRESENT: SCUDDER, P.J., CENTRA, LINDLEY, AND WHALEN, JJ.

CLAUDI A’ S. JOHNSON, PLAI NTI FF- RESPONDENT,
\% MVEMORANDUM AND ORDER

LARRY C. JOHNSON, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

BOUWVI ER PARTNERSHI P, LLP, EAST AURCRA (ROGER T. DAVI SON OF COUNSEL),
FOR DEFENDANT- APPELLANT.

HOGAN W LLI G PLLC, AVMHERST (ASHLEA L. PALLADI NO OF COUNSEL), FOR
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Appeal from an order of the Suprene Court, Erie County (John F.
O Donnell, J.), entered Decenber 7, 2011. The order, anong ot her
t hi ngs, found defendant to be in contenpt of court for his wllful
failure to pay his child support obligation.

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed w t hout costs.

Same Menorandum as in Johnson v Johnson ([appeal No. 2] _ AD3d
_ [Sept. 27, 2013]).

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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Appeal from an order of the Suprene Court, Erie County (John F
O Donnell, J.), entered February 24, 2012. The order, anong ot her
things, distributed the parties’ personal property.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the law by remtting the matter to Suprene
Court, Erie County, for further proceedings with respect to the
di sposition of the real property located in |Idaho and as nodified the
order is affirmed without costs in accordance with the foll ow ng
Menorandum I n appeal No. 1, defendant appeals from an order that,
inter alia, found defendant in contenpt of court on the ground that he
willfully failed to pay child support pursuant to the judgnment of
di vorce and awarded attorney’s fees to plaintiff. |In appeal No. 2,
def endant appeals froman order that, inter alia, distributed the
parties’ personal property.

I n appeal No. 1, we conclude that Suprene Court properly
determ ned that defendant willfully failed to pay child support
pursuant to the judgnent of divorce. Defendant’s adm ssion at the
hearing that he had not paid child support as required by the judgnent
of divorce constituted prima facie evidence of a willful violation of
that judgnment, and thus the burden shifted to defendant to present
sonme conpetent and credi ble evidence justifying his failure to pay
child support (see Matter of Powers v Powers, 86 Ny2d 63, 68-70;
Matter of Lomanto v Schneider, 78 AD3d 1536, 1537). Contrary to
defendant’s contention, his failure to make child support paynents to
plaintiff is not excused by an Idaho statute requiring that child
support paynents be nmade directly to the I daho Departnent of Health
and Welfare (see Idaho Code 8§ 32-710A [A]). The Idaho statute is not
applicable to this case because the judgnent of divorce was issued in
New York and, under the UniformlInterstate Fam |y Support Act, “[t]he
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| aw of the issuing state governs the nature, extent, anmount, and
duration of current paynents and ot her obligations of support and the
paynment of arrearages under the order” (Famly G Act 8 580-604 [a];
see |l daho Code 8§ 7-1046 [1] [a]).

We further conclude that the court properly awarded attorney’s

fees to plaintiff. “In any action or proceeding for failure to obey
any |lawful order conpelling paynment of support or maintenance, or
distributive award[,] the court shall, upon a finding that such

failure was willful, order respondent to pay counsel fees to” the
other party’'s attorney (Donestic Relations Law 8§ 237 [c]). Here,

i nasmuch as the court properly determ ned that defendant willfully
failed to pay child support pursuant to the judgnment of divorce, it
therefore “properly awarded [plaintiff] an attorney’s fee [for |egal
expenses she] incurred in enforcing those obligations” (MDernott v
McDernott, 54 AD3d 911, 912; see § 237 [c]; Sinons v Sinons, 139 AD2d
959, 961; cf. Boardman v Boardman, 300 AD2d 1110, 1111).

In appeal No. 2, we agree with defendant that the court erred in
failing to determ ne the disposition of real property located in
| daho. In a prior appeal, we nodified the judgnment of divorce by
“remtting the matter to Suprenme Court to determi ne the disposition of
the [real and personal] property in Idaho” (Johnson v Johnson, 68 AD3d
1685, 1686). On remttal, the court distributed the personal property
| ocated in Idaho but failed to distribute the real property. Thus, we
nodi fy the order in appeal No. 2 by remtting the matter to Suprene
Court to determ ne the disposition of the real property located in
| daho (see id.). Finally, we reject defendant’s contention that the
court erred in distributing the parties’ personal property (see
Marcera v Marcera, 87 AD3d 1276, 1277).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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DEFENDANT- RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (Tinothy
J. Walker, A J.), entered August 8, 2012. The order granted the
noti on of defendant to amend his answer and for summary judgnent
di sm ssing the conplaint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed wi thout costs for the reasons stated at Suprene
Court.

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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Appeal from a judgnment (denom nated order and judgnent) of the
Suprene Court, Herkimer County (Erin P. Gll, J.) entered August 23,
2012 in a CPLR article 78 proceedi ng and decl aratory judgnent action.
The judgnent declared null and void the February 6, 2012 anmendnent to
the Village of Herkinmer’s zoning ordi nance, denied the notions of
respondent - def endant to dism ss and stri ke and reserved decision with
respect to sewer and mnunici pal services.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified on the |aw by vacating the declaration and as
nmodi fied the judgnment is affirmed wthout costs, and the matter is
remtted to Suprenme Court, Herkinmer County, for further proceedings in
accordance with the follow ng Menorandum Petitioner-plaintiff,
County of Herkimer (County), selected an abandoned shopping center
| ocated within respondent-defendant, Village of Herkinmer (Village), as
the site for its newjail, i.e., the proposed Herkinmer County
Correctional Facility (Facility). Pursuant to Correction Law § 45
(10), the Comm ssion of Correction (Conm ssion) approved that site for
the construction of the Facility, and the County thereafter applied
for approval of a connection for the Facility to the Village sanitary
sewer system After the Village Board denied that application, the
County commenced this hybrid CPLR article 78 proceedi ng and
decl aratory judgnent action. The petition-conplaint sought, inter
alia, a judgnent annulling the determ nation denying the County’s
application and declaring that the Village is required to provide
sewer services to the Facility. In anticipation of anmendnents to the
Village zoning ordi nance that woul d exclude correctional facilities
fromthe zoning districts in which the site of the planned Facility
was | ocated, the County anmended its petition-conplaint to seek, inter
alia, a further declaration that such anendnents are null and voi d.
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The Village thereafter adopted the anticipated anendnents, which
exclude fromthe legal uses in G3 Central Commercial Districts and |-
| Industrial Districts a “correctional facility, correctional
institution, or jail” (Arended Zoning Ordi nance of the Village of
Herkimer 88 3.6 [j]; 3.7 [b] [4]).

W agree with the Village that the record is inadequate to nake a
determ nati on, based upon a “bal ancing of public interests,” whether
the County is immune fromthe requirenents of those anmendnments with
respect to its siting of the proposed Facility (Matter of County of
Monroe [City of Rochester], 72 Ny2d 338, 341 [internal quotation marks
omtted]). The factors to be weighed in nmaking that determination are
“the nature and scope of the instrunmentality seeking immunity, the
kind of function or |and use involved, the extent of the public
interest to be served thereby, the effect local |and use regulation
woul d have upon the enterprise concerned and the inpact upon

legitimate local interests[,] . . . the applicant’s |legislative grant
of authority, alternative |locations for the facility in |ess
restrictive zoning areas, . . . alternative nmethods of providing the
needed i nprovenent[,] . . . intergovernnmental participation in the

proj ect devel opnent process and an opportunity to be heard” (id. at
343 [internal quotation marks omtted]). Here, inasmuch as the record
is inadequate to permt the appropriate bal ancing of those factors, we
remt the matter to Suprene Court for a determ nation, based upon a
nore conplete record, whether the County is immune fromthe

requi renents of the Village zoning ordi nance (see generally Town of

Ri verhead v County of Suffolk, 66 AD3d 1004, 1005).

We al so agree wwth the Village that the court erred in granting
that part of the amended petition-conplaint seeking judgnent declaring
that the anendnments to the zoning ordi nance, insofar as they result in
the exclusion of the Facility fromthe |ocation approved by the
Comm ssion, are null and void on the ground that they are preenpted by

state law. In the event that the court determ nes, upon remttal,
that the County is imune fromthe requirenents of the anendnents at
i ssue, that request for declaratory relief will be rendered noot (see

generally New York Pub. Interest Research G oup v Carey, 42 Ny2d 527,
531; Times Sg. Stores Corp. v Bernice Realty Co., 107 AD2d 677, 682).
The court, however, granted a declaration that those anendnents are
null and void as applied to the proposed Facility, which would produce
the sane result as a determ nation of inmmunity in the County’s favor.
We therefore note our disagreenent with the court’s determ nation that
the anendnents to the zoning ordi nance are preenpted by state law. W
conclude that the New York State Legislature has not “enacted a
conprehensi ve and detail ed regul atory scheme” with respect to the
siting of County correctional facilities (Consolidated Edi son Co. of
N. Y. v Town of Red Hook, 60 NY2d 99, 105), nor has the State otherw se
“denonstrated its intent to preenpt [the] entire field and precl ude
any further local regulation” in that area (Incorporated Vil. of Nyack
v Daytop Vil., 78 NY2d 500, 505). To the contrary, state |legislation
regarding the siting of county correctional facilities is limted to
requiring Comm ssion approval of a county’'s site selection (see County
Law 8§ 216; Correction Law 8§ 45 [10]). The New York State Legislature
has not directly or inpliedly expressed any intent “to trunp | ocal
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efforts to regulate the location of [correctional] facilities through
the application of [the] zoning | aws” (Incorporated Vil. of Nyack, 78
NY2d at 507). We therefore nodify the judgnment by vacating the

decl arati on.

W reject the contention of the County, raised for the first tine
on appeal, that the anendnents at issue are invalid on the alternative
ground that they “violate[] the principle that zoning is concerned
with the use of land, not with the identity of the user” (Sunrise
Check Cashing & Payroll Servs., Inc. v Town of Henpstead, 20 NY3d 481,
483, rearg denied 21 NY3d 978). The anendnents here are directed at
| and use, not at the entity that owns or occupies the land (cf. id. at
485). Contrary to the County’s further contention, the action of the
Village Board in amending the Village zoni ng ordi nance does not
constitute exclusionary zoning (see generally Asian Ans. for Equality
v Koch, 72 Ny2d 121, 133).

W have considered the parties’ renmaining contentions and
concl ude that none requires further nodification of the judgnent.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Suprene Court, Erie County (Tracey A
Banni ster, J.), entered March 7, 2012. The order, insofar as appeal ed
from denied that part of the notion of defendant David D. Crawford
for summary judgnment dismssing plaintiff’s Labor Law 8§ 240 (1) claim
and granted the cross notion of plaintiffs for partial summary
j udgnment pursuant to Labor Law 8 240 (1).

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum Plaintiffs commenced this action seeki ng damages for
injuries that Lee O Signs (plaintiff) sustained at a construction
site owned by David D. Crawford (defendant) when a netal plate that
was being hoisted by a jib fell and caught plaintiff’s gl ove, causing
himto fall fromscaffolding. Defendant appeals from an order denying
that part of his notion for sunmary judgnment di sm ssing the conplaint
i nsofar as the conplaint asserts a Labor Law 8 240 (1) claimand
granting the cross notion of plaintiffs for partial summary judgnent
on liability on that claim

We conclude that the court properly denied that part of
defendant’s notion with respect to the Labor Law § 240 (1) cl ai mand
properly granted plaintiffs’ cross notion. The nmetal plate fell and
struck plaintiff “because of the absence or inadequacy of a safety
device of the kind enunerated in Labor Law 8 240 (1)” (Karcz v Klew n
Bldg. Co., Inc., 85 AD3d 1649, 1651). *“Thus, ‘the harm[to plaintiff]
flowed] directly fromthe application of the force of gravity' ”
(1d., quoting Runner v New York Stock Exch., Inc., 13 NY3d 599, 604).
We reject defendant’s contention that plaintiff’'s actions were the
sol e proxi mate cause of the accident. Plaintiff’s actions in
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attenpting to prevent the netal plate fromfalling “raise, at nost, an
i ssue of conparative negligence, which is not an avail abl e defense
under section 240 (1)” (id. [internal quotation marks omtted]; see
Dean v Gty of Wica, 75 AD3d 1130, 1131).

Finally, we conclude that defendant’s contention that the
acci dent here was caused by a hazard unrelated to the safety device
| acks nmerit. The work being performed by plaintiff “involved an
el evation-related risk and not a usual and ordinary risk of a
construction site to which the extraordinary protections of Labor Law
§ 240 (1) do not extend” (Tafelski v Buffalo City Cenetery, Inc., 68
AD3d 1802, 1803, |v dismssed 14 NY3d 936 [internal quotation marks
omtted]).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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ET AL., DEFENDANTS.

SOKOLCOFF STERN LLP, CARLE PLACE (STEVEN C. STERN OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

NCRVAN P. DEEP, ROVE, FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Oneida County (Anthony
F. Shaheen, J.), entered Decenber 30, 2011. The order, anong ot her
things, denied in part the notion of defendants to di sm ss.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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Appeal from a judgnment of the Suprenme Court, Erie County (M
WlliamBoller, A J.), rendered October 8, 2010. The judgnment
convi cted defendant, upon a jury verdict, of robbery in the first
degree and robbery in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmorandum  On appeal froma judgnent convicting himfollowng a
jury trial of robbery in the first degree (Penal Law 8 160.15 [3]) and
robbery in the second degree (8 160.10 [1]), defendant contends that
the evidence is legally insufficient to support the conviction and
that the verdict is against the weight of the evidence because the
Peopl e failed to prove beyond a reasonabl e doubt that he was the
person who commtted the crimes with the codefendant, who was tried
jointly with defendant and al so convicted. W reject defendant’s
contentions.

The evidence at trial established that the victimrode his
bicycle to a gas station in Buffalo at 5:30 a.m on the day in
guestion. After purchasing cigarettes, the victimobserved a bl ack
Chevy Trail bl azer with front-end damage pull up to the gas punp.
There were two African-American nen in the Trail bl azer, one of whom
the victimhad known since chil dhood but whose name he coul d not
recall. The victimapproached the Trail bl azer and chatted with the
two nen, who were drinking froma bottle of G ey Goose vodka. After
approximately five mnutes of conversation, the man whomthe victim
knew exited the vehicle and struck the victinis head with the bottle.
The other man then slamed the victimto the ground and, while the
victimwas face-down on the ground, one of the two perpetrators
searched the victinm s pockets and took his cell phone, cash and
cigarettes before driving away in the Trailblazer. The victimrode
his bicycle to a nearby pay phone and called 911. The police arrived
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within mnutes and took a statement fromthe victim who, according to
one of the responding officers, appeared disheveled and upset. The
officers then began to search for the perpetrators.

Wthin 20 mnutes of the robbery, the police observed a bl ack
Chevy Trail blazer with front-end damage parked on the street within a
quarter of a mle fromthe crinme scene. Defendant was in the driver’s
seat of the vehicle, and the codefendant was in the front passenger’s
seat. After approaching the vehicle and detaining defendant and the
codef endant, both of whom are African-Anerican, the police dialed the
victims cell phone nunber, whereupon a cell phone in the vehicle
started to ring. The police seized the phone, which was |ater
determned to belong to the victim along with a pack of cigarettes
found in the center console. In addition, the police found an enpty
bottl e of G ey Goose vodka on the ground next to the vehicle, and
anot her bottle inside the vehicle. During a police-arranged showp
i dentification procedure conducted within 30 m nutes of the crine, the
victimidentified both defendant and the codefendant as the nmen who
robbed him At trial, the victimagain nade a positive identification
of defendant and the codefendant, and he testified that during a break
in the trial defendant approached himand offered to give everything
back to him

Viewi ng the evidence in the light nost favorable to the Peopl e,
as we nust (see People v Contes, 60 NY2d 620, 621), we conclude that
there is a “valid line of reasoning and perm ssible inferences which
could lead a rational person” to conclude that defendant participated
in the robbery with the codefendant (People v Bl eakl ey, 69 Ny2d 490,
495). Moreover, viewi ng the evidence in |ight of the elenents of the
crinmes as charged to the jury (see People v Danielson, 9 NY3d 342,
349), we conclude that the verdict is not against the weight of the
evi dence (see generally id.). Even assum ng, arguendo, that a
different verdict would not have been unreasonabl e, we concl ude that
it cannot be said that the jury failed to give the evidence the weight
it should be accorded (see People v Kalen, 68 AD3d 1666, 1666-1667, |v
deni ed 14 NY3d 842; see generally Bl eakley, 69 Ny2d at 495).

Def endant further contends that the police unlawfully seized him
and that Suprene Court therefore erred in refusing to suppress the
physi cal evidence thereafter obtained by the police. W reject that
contention as well. As noted, within 20 m nutes of the crine,
def endant was observed in the driver’s seat of a vehicle that matched
the detail ed description of the vehicle used by the robbers. The
vehicle was | ocated a quarter of a mle fromthe crine scene, and
def endant and t he codefendant matched the general description of the
suspects provided by the victim Based on those observations, the
police had reasonabl e suspicion to detain defendant for investigatory
pur poses, including a pronpt showup identification procedure (see
Peopl e v Roque, 99 Ny2d 50, 54; People v Gonzal ez, 91 Ny2d 909, 910;
see generally People v Hi cks, 68 Ny2d 234, 238-242).

Al t hough defendant did not request a Wade hearing, he
nevert hel ess contends on appeal that the showup identification
procedure was unduly suggestive. Even assum ng, arguendo, that this
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issue is properly before us, inasnuch as the court addressed the
legality of the showup identification procedure in its decision, we
rej ect defendant’s contention. The showup identification procedure
was not rendered unduly suggestive based on the fact that defendant
was in handcuffs and in the presence of a uniforned police officer
(see People v Santiago, 83 AD3d 1471, 1471, Iv denied 17 Ny3d 800;
People v Davis, 48 AD3d 1120, 1122, |v denied 10 NY3d 957), and there
is no evidence in the record that the police otherw se suggested to
the victimthat either suspect was involved in the robbery.

We have reviewed defendant’s remai ni ng contentions and concl ude
that they lack nerit.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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CASEY BROWNELL, DEFENDANT- APPELLANT.

JAMES QUI NN AURI CCHI O, BUFFALO, FOR DEFENDANT- APPELLANT.

Appeal froma judgnent of the Wayne County Court (Dennis M
Kehoe, J.), rendered June 10, 2011. The judgnent convicted defendant,
upon his plea of guilty, of burglary in the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified on the |aw by vacating the sentence and as
nodi fied the judgnent is affirmed, and the matter is remtted to Wayne
County Court for resentencing in accordance with the foll ow ng
Menmor andum  On appeal from a judgment convicting hi mupon his plea of
guilty of burglary in the first degree (Penal Law 8 140.30 [2]),
def endant contends that County Court erred in failing to determ ne
whet her he was eligible for youthful offender status. W agree.
There was no nention of defendants eligibility for youthful offender
status during the plea, and defense counsel noted at sentencing that,
al t hough defendant was eligible for such status, “we are all aware of
what is set out in the Pre-Plea Investigation in that regard, and he
understands that [it] is not part of the plea agreenent.”

“After receipt of a witten report of the [preplea or
presentence] investigation and at the time of pronouncing sentence the
court nust determ ne whether or not the eligible youth is a youthful
of fender” (CPL 720.20 [1]). |In People v Rudolph (___ NY3d ___ [June
27, 2013]), the Court of Appeals held that section 720.20 nandates
that, when the sentence is inposed, the sentencing court nust
determ ne whether to grant youthful offender status to every defendant
who is eligible for it. The Court of Appeals stated that “[t]he
judgnment of a court as to which young people have a real |ikelihood of
turning their lives around is just too valuable, both to the offender
and to the community, to be sacrificed in plea bargaining” (id. at
). Here, although defense counsel’s statenments unequivocally
est abli shed that a determ nation had been nmade not to afford defendant
yout hful offender status, it is unclear whether that determ nation was
made by the court, as required by section 720.20, rather than by the
prosecutor. Consequently, we nodify the judgnment by vacating the
sentence, and we remt the nmatter to County Court to determine and to
state for the record “whether defendant is a youthful offender”



o 946
KA 13- 00053

(Rudol ph, _ NY3d at __ ).

We have consi dered defendant’s remai ni ng contentions and concl ude
that they are without nerit.

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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DONOVAN HUMPHREY, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES ECKERT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( MATTHEW DUNHAM OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Monroe County
(Francis A Affronti, J.), rendered August 27, 2008. The judgnent
convi cted defendant, upon a jury verdict, of manslaughter in the
second degree and assault in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of manslaughter in the second degree (Penal Law §
125.15 [1]) and assault in the second degree (8 120.05 [2]).

Def endant failed to preserve for our review his contention that
Suprene Court erred in permtting the People to introduce evidence of
a prior uncharged crine inasmuch as he never objected to the evidence
on that ground (see People v Nappi, 83 AD3d 1592, 1594, |v denied 17
NY3d 820). In any event, that contention is wi thout nerit.
Phot ogr aphs of defendant hol di ng what appeared to be a rifle “[are]
not evidence of an uncharged crine absent further proof that his
possession of th[at] itenf] was illegal” (People v Hucks, 292 AD2d
833, 833, |v denied 98 NyY2d 697; see generally People v Hllard, 79
AD3d 1757, 1758, |Iv denied 17 NY3d 796). “[Mere speculation that a
jury may di scern something sinister about a defendant’s behavi or does
not render such behavi or an uncharged crinme” (Hucks, 292 AD2d at 833).

Def endant failed to preserve for our review his contention that
the court erred in allowing the People to present rebuttal testinony
on an allegedly collateral matter inasmuch as he failed to object to
such testinony at trial (see People v Comerford, 70 AD3d 1305,
1305-1306; People v d abeaux, 277 AD2d 988, 988, |v denied 96 Ny2d
781), and we decline to exercise our power to reviewit as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [a]).

Def endant |ikewi se failed to preserve for our review his challenge to
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the jury charge with respect to his justification defense (see People
v Johnson, 103 AD3d 1226, 1226, |Iv denied 21 NY3d 944; People v Pol es,
70 AD3d 1402, 1403, |v denied 15 Ny3d 808; People v McWIIlians, 48
AD3d 1266, 1267, |v denied 10 NY3d 961). |In any event, we concl ude
that the court’s justification charge does not require reversal.
“[D]espite the absence of the word ‘deadly’ fromthat part of the
court’s charge defining the terminitial aggressor, the court’s
justification charge adequately conveyed to the jury that defendant
could be justified in the use of deadly physical force to defend

hi msel f agai nst deadly physical force initiated by [others]. Thus,
the justification charge, viewed in its entirety, was ‘a correct
statenment of the law ” (McWIIlianms, 48 AD3d at 1267, quoting People v
Col eman, 70 Ny2d 817, 819). Finally, “[b]ecause the court did not
erroneously instruct the jury regarding justification, defense counsel
was not ineffective for failing to object to that charge” (Johnson,
103 AD3d at 1226).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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TI MOTHY KUTY, SR., RESPONDENT- RESPONDENT.

LOVALLO & W LLI AMS, BUFFALO (TI MOTHY R LOVALLO OF COUNSEL), FOR
PETI TI ONER- APPELLANT.

TI MOTHY KUTY, SR., RESPONDENT- RESPONDENT PRO SE

ANTHONY J. CERVI, ATTORNEY FOR THE CHI LD, BUFFALO

Appeal from an order of the Famly Court, Erie County (Kevin M
Carter, J.), entered July 31, 2012 in a proceeding pursuant to Famly
Court Act article 6. The order dism ssed the petition.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n this custody proceedi ng pursuant to Famly Court
Act article 6, petitioner nother appeals froman order dism ssing her
petition to nodify her visitation rights as set forth in a prior
order. W reject the nother’s contention that Famly Court erred in
di sm ssing her petition wthout conducting a hearing. The record
establishes that, while this proceedi ng was pendi ng, an order was
entered in Surrogate’s Court granting a petition filed by respondent
father and his wi fe seeking adoption of the subject child by the
father’s wfe. As the Attorney for the Child points out in his brief,
Donmestic Relations Law 8 117 (1) (a) provides that “[a]fter the making
of an order of adoption the birth parents of the adoptive child shal
be relieved of all parental duties toward and of all responsibilities
for and shall have no rights over such adoptive child” except under
certain limted circunstances, none of which applies here (enphasis
added). Thus, upon entry of the adoption order, the nother’s
“parental rights ceased, and [s]he | acked standing to prosecute a .
. visitation petition regarding the subject child” (Matter of Kevin W
v Monique T., 38 AD3d 672, 673, |v denied 9 NY3d 803).

Al though it appears fromthe record that the father and his wfe
failed to provide notice of the adoption proceeding to the nother as
requi red by Donestic Relations Law §8 111 (3) (a), we concl ude that
Fam |y Court |acked authority to vacate or ignore the adoption order
on that or any other ground, inasmuch as that court could “not



o 949
CAF 12-01770

arrogate to [itself] powers of appellate review wth respect to the
adoption order (Dain & Dill v Betterton, 39 AD2d 939, 939). |If the
not her seeks relief fromthe adoption order, she nust seek such relief
in “[t]he court which rendered [that] . . . order” (CPLR 5015 [a]; see
generally NNna M v Osego County Social Servs. Dept., 201 AD2d 788,
790, |v denied 83 Ny2d 755).

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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IN THE MATTER OF | SAAC J.,

RESPONDENT- APPELLANT.

-------------------------- MVEMORANDUM AND ORDER
MONRCE COUNTY ATTORNEY,

PETI TI ONER- RESPONDENT.

JASON J. BOAVAN, ONTARI O FOR RESPONDENT- APPELLANT.

MERI DETH H. SM TH, COUNTY ATTORNEY, ROCHESTER (TI MOTHY M LEXVOLD OF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

Appeal froman order of the Famly Court, Mnroe County (Gail A
Donofrio, J.), entered January 3, 2012 in a proceedi ng pursuant to
Fam |y Court Act article 3. The order adjudicated respondent to be a
juvenil e delinquent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent appeals froman order of disposition
adj udi cating hima juvenile delinguent based on the finding that he
had coommitted acts that, if cormmtted by an adult, would constitute
the crinme of assault in the third degree (Penal Law § 120.00 [1]). W
reject respondent’s contention that the evidence is legally
insufficient to establish that he intended to cause physical injury to
the victimor that the victi msustained such injury (see Matter of
Santoshia L., 202 AD2d 1027, 1027; see also People v Stearns, 72 AD3d
1214, 1217, |v denied 15 NY3d 778). Although we conclude that a
different result would not have been unreasonabl e i nasnuch as
respondent testified to a version of the incident different fromthat
presented by petitioner, we perceive no basis to disturb Famly
Court’s resolution of witness credibility (see Matter of Eric A, 66
AD3d 603, 603; Matter of Brooke I, 45 AD3d 1234, 1234-1235). W
further conclude that the court did not fail “to give the evidence the
wei ght it should be accorded” (People v Bl eakley, 69 NY2d 490, 495;
see Matter of Travis D., 1 AD3d 968, 969).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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IN THE MATTER OF LI SA A. GALLAGHER
PETI TI ONER- APPELLANT,
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M CHAEL T. GALLAGHER, RESPONDENT- RESPONDENT.

VELCH & ZI NK, CORNI NG (JEFF N. EVANS OF COUNSEL), FOR
PETI TI ONER- APPELLANT.

BETZJI TOM R & BAXTER, LLP, BATH ( SUSAN BETZJI TOM R OF COUNSEL), FOR
RESPONDENT- RESPONDENT.

CAROLYN KELLOGG JONAS, ATTORNEY FOR THE CHI LDREN, WELLSVILLE

Appeal froman order of the Famly Court, Steuben County (Joseph
W Latham J.), entered April 26, 2012 in a proceedi ng pursuant to
Fam |y Court Act article 4. The order, insofar as appeal ed from
deni ed the anended petition.

It is hereby ORDERED that the order insofar as appealed fromis
unani nously reversed on the | aw without costs, the amended petition is
reinstated, and the nmatter is remtted to Famly Court, Steuben
County, for further proceedings in accordance with the foll ow ng
Menorandum  Petitioner nother commenced this proceedi ng seeking an
upward nodi fication of respondent father’s child support obligation as
set forth in the parties’ separation agreenment. W agree with the
not her that Fam |y Court erred in concluding, follow ng a hearing,
that she failed to establish a sufficient change in circunstances to
warrant nodification of the father’s child support obligation.

The parties’ separation agreenent, which was incorporated but not
merged into the judgnment of divorce, provided, inter alia, that the
parties were opting out of the requirenents of the Child Support
St andards Act based on several factors, including that the children
woul d spend a significant portion of time with the father pursuant to
the visitation schedule set forth in the separation agreenment. In her
petition, the nother alleged that there had been a breakdown in the
father’s relationship with the children such that there was only
sporadic visitation with them leading to a concomtant increase in
her child-rearing expenses. The evidence presented at the hearing
est abl i shes that such a breakdown occurred.

W agree with the nother that “the conplete breakdown in the
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visitation arrangenent, which effectively extinguished [the father’s]
support obligation, constituted an unantici pated change in

ci rcunst ances that created the need for nodification of the child
support obligations” (Matter of Gavlin v Ruppert, 98 Ny2d 1, 6; see
Matter of McCorm ck v McCorm ck, 97 AD3d 682, 683; Matter of Joslin v
Sul livan, 12 AD3d 1070, 1070). W therefore reverse the order insofar
as appealed from reinstate the amended petition, and remt the matter
to Famly Court for a determ nation of the appropriate anmount of
support to be paid by the father, after a further hearing if
necessary.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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SARAH A. WEEKLEY, RESPONDENT- APPELLANT.

WAGNER & HART, LLP, OLEAN (JANI NE FODOR OF COUNSEL), FOR
RESPONDENT- APPELLANT.

SQUTHERN Tl ER LEGAL SERVI CES, A DI VI SI ON OF LEGAL ASSI STANCE OF
VESTERN NEW YORK, | NC., OLEAN (JEFFREY M REED OF COUNSEL), FOR
PETI TI ONER- RESPONDENT.

VENDY A. TUTTLE, ATTORNEY FOR THE CHI LD, ALLEGANY.

Appeal from an order of the Famly Court, Cattaraugus County
(Judith E. Sanmber, R ), entered May 24, 2012 in a proceedi hg pursuant
to Famly Court Act article 6. The order, anong other things,
designated petitioner as the primary residential parent of the subject
chi |l d.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum I n this proceeding pursuant to article 6 of the
Fam |y Court Act, respondent nother appeals froman order that,
followi ng a hearing, granted petitioner father’'s petition seeking to
nmodi fy a prior order awarding primary physical custody of the parties’
child to the nother by awarding himprimary physical custody. The
order also, inter alia, prohibited all contact between the nother’s
live-in fiancé, a |level one sex offender, and the child. W affirm

The nother failed to preserve for our review her contention that
statenents made by her fiancé to his counselor were privileged and
t herefore should not have been the subject of testinony during the
heari ng (see generally Kuo Feng Corp. v Ma, 248 AD2d 168, 169, appeal
di sm ssed 92 NY2d 845, |v denied 92 Ny2d 809; Rossignol v Silvernail,
185 AD2d 497, 500, Iv denied 80 Ny2d 760). In any event, that
contention is without nerit inasnuch as the record reflects that the
not her’ s fiancé authorized his counselor to disclose privil eged
comuni cations (see CPLR 4508 [a] [1]). Contrary to the nother’s
further contention, Family Court properly permtted her fiancé' s
counselor to testify concerning the underlying facts of her fiancé' s
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sexual abuse conviction, which were disclosed by her fiancé during
counseling sessions. That testinony did not constitute inadm ssible
hear say because it was not offered for the truth of the matters
asserted therein, and it was relevant to, inter alia, the nother’s
state of mnd (see Matter of Noem D., 43 AD3d 1303, 1304, |v denied 9
NY3d 814; see generally Matter of Mateo v Tuttle, 26 AD3d 731, 732).
The nother’s contention that the court erred in admtting testinony to
the effect that her fiancé had been charged with the crinme of sexual
abuse involving a different victimis unpreserved for our review and,
in any event, is without nerit.

Finally, we conclude that, contrary to the further contention of
the nother, the court’s determnation that it is in the best interests
of the child to award primary physical custody to the father is
supported by a sound and substantial basis in the record (see Matter
of Crudele v Wlls [appeal No. 2], 99 AD3d 1227, 1228). The court
consi dered various factors and determi ned that the father was better
able to provide for the child s enptional and intellectual
devel opnent, as well as the child s nedical, educational, and
financi al needs, and the record supports the court’s determ nations
with respect to those factors (see generally Fox v Fox, 177 AD2d 209,
210). In addition, the court properly wei ghed against the nother the
fact that she resided with a sex offender and permtted himto have
unsupervi sed contact with the child (see Matter of Albert T. v Wanda
H , 43 AD3d 1320, 1321; WMatter of Richard CT. v Helen R G, 37 AD3d
1118, 1118-1119).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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BRYAN G PCOPOVI Cl, DPM | NDI VI DUALLY AND AS
AN AGENT, OFFI CER AND/ OR EMPLOYEE OF BRYAN G
POPOVI CI, DPM PC, BY AND THROUGH | TS ACGENTS,
OFFI CERS AND/ OR EMPLOYEES,
DEFENDANT - RESPONDENT,

ET AL., DEFENDANT.

BOTTAR LEONE, PLLC, SYRACUSE ( AARON J. RYDER OF COUNSEL), FOR
PLAI NTI FFS- APPELLANTS.

DAMON MOREY LLP, BUFFALO (AMY ARCHER FLAHERTY OF COUNSEL), FOR
DEFENDANT - RESPONDENT.

Appeal from an order of the Suprene Court, Onondaga County
(Anthony J. Paris, J.), entered April 23, 2012. The order, anong
other things, directed plaintiffs to produce contents of a Facebook
page for in canera review, and denied the cross notion of plaintiffs
for a protective order.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum Plaintiffs appeal froman order that, inter alia,
directed plaintiffs to produce contents of a Facebook page for in
canera review, denied their cross notion for a protective order and
awar ded def endant -respondent (defendant) attorney’s fees and costs.
W affirm “It is well settled that ‘[a] trial court has broad
di scretion in supervising the discovery process, and its
determ nations will not be disturbed absent an abuse of that
di scretion” ” (Gles v Yi, 105 AD3d 1313, 1315). “ ‘[E]very court
retains continuing jurisdiction to reconsider its prior interlocutory
orders during the pendency of the action” ” (Lidge v Niagara Falls
Mem Med. Ctr. [appeal No. 2], 17 AD3d 1033, 1034, quoting Liss v
Trans Auto Sys., 68 Ny2d 15, 20; see Pino v Harnischfeger, 42 AD3d
980, 983). Contrary to plaintiffs’ contention, Suprenme Court properly
exercised its discretion in nmodifying its prior order to conpe
di scovery by directing plaintiff Atash Imanverdi to produce her
Facebook page for in canera review (see Richards v Hertz Corp., 100
AD3d 728, 730; Pino, 42 AD3d at 983; Lidge, 17 AD3d at 1034).
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Furthernore, the court properly exercised its discretion in
awar di ng costs and attorney’s fees to defendant (see CPLR 3126; Riley
v ISSIntl. Serv. Sys., 304 AD2d 637, 637-638; see al so Danser v
Carrols Corp., 11 AD3d 940, 940-941), and in denying plaintiffs’ cross
notion for a protective order (see Rawins v St. Joseph’s Hosp. Health
Ctr., 108 AD3d 1191, 1191-1192).

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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Cl TY OF BUFFALO, DEFENDANT,

AND BUFFALO URBAN RENEWAL AGENCY,
DEFENDANT- RESPONDENT.

LOTEMPI O & BROMWN, P.C., BUFFALO (RAFAEL O GOVEZ OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

HARRI S BEACH PLLC, PITTSFORD (H TODD BULLARD OF COUNSEL), FOR
DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Gerald J.
VWhalen, J.), entered April 23, 2012. The order granted in part and
denied in part the notion of plaintiff and cross notion of defendant
Buf fal o Urban Renewal Agency for sunmmary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff appeals froman order denying that part of
its notion seeking partial sunmary judgnment on liability with respect
to its second through fourth causes of action, for breach of contract,
and granting the cross notion of Buffalo U ban Renewal Agency
(defendant) for sunmmary judgnment di sm ssing those causes of action.
The parties entered into a contract whereby plaintiff, an
envi ronnental testing and renedi ati on conpany, agreed to perform
vari ous services for homeowners who participated in defendant’s “Rehab
Program ™ which provides funds to qualified homeowners seeking to
i nprove their properties. The contract docunents specified the fee to
which plaintiff would be entitled for each of the three services
provi ded by plaintiff to the honeowners. According to plaintiff,
def endant was obligated under the contract to retain plaintiff to
perform between 220 and 260 | ead paint tests, and an equal nunber of
cl earance tests and risk assessnents. Plaintiff contends that
def endant breached the contract because it retained plaintiff to
performonly 44 | ead paint tests and no clearance tests or risk
assessnents.

We agree with defendant that the clear and unanbi guous | anguage
of the contract provided only for a “fee for services” arrangenent
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(see generally Bailey v Fish & Neave, 8 Ny3d 523, 528; Vill age of
Hanburg v Anerican Ref-Fuel Co. of Niagara, 284 AD2d 85, 88, |v denied
97 NY2d 603), and thus that Suprenme Court properly dismssed the
second through fourth causes of action. Article 2 of the contract,
entitled “WORK TO BE PERFORVED, " refers to the “Lead Hazard Contro

Fee Schedule,” which is set forth in plaintiff’s bid application. The
fee schedule, in turn, sets forth only the agreed-upon per-unit price
for each of the three services to be provided by plaintiff to the
homeowners; it does not state that defendant is required to hire
plaintiff to performany m ni mum nunber of services.

W reject plaintiff’s contention that the Scope of Services
docunent, which is not signed by either party and is not referenced in
the contract, requires a different result. Even assum ng, arguendo,
that the Scope of Services docunent is part of the contract, we note
that it does not guarantee that plaintiff will be hired to performa
m ni mum nunber of services. Instead, that docunent nerely recites
plaintiff’s projection that, under the contract, it likely would
provide all three services to between 110 and 130 houses each year.

W agree with defendant, noreover, that it was not in a position to
guarantee plaintiff a specific anount of work inasnmuch as it was
ultimately the decision of the honeowners participating in defendant’s
“Rehab Prograni whether to retain plaintiff.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

955

CA 12-01123
PRESENT: SM TH, J.P., PERADOTTO, CARNI, AND LINDLEY, JJ.
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M CHAEL MATTER, RESPONDENT- APPELLANT.

EMVETT J. CREAHAN, DI RECTOR, MENTAL HYA ENE LEGAL SERVI CE, BUFFALO
(MARGOT S. BENNETT OF COUNSEL), FOR RESPONDENT- APPELLANT.

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (FRANK BRADY OF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Suprenme Court, N agara County
(Richard C. Kloch, Sr., A J.), entered April 19, 2012 in a proceeding
pursuant to Mental Hygiene Law article 10. The order determ ned that
respondent is a dangerous sex offender requiring confinenent and
committed respondent to a secure treatnent facility.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent appeals from an order revoking his prior
regi men of strict and intensive supervision and treatnent (SIST),
determ ning that he is a dangerous sex offender requiring confinenent,
and commtting himto a secure treatnent facility (see Mental Hygi ene
Law 8 10.01 et seq.). On a prior appeal, we affirmed an order
determ ning that respondent is a detained sex offender requiring civil
managenent through a reginen of SIST and placing himw th the New York
State Departnment of Corrections and Community Supervision (Matter of
State of New York v Matter, 103 AD3d 1113). Wile that prior appeal
was pending, petitioner filed a petition alleging that respondent had
violated the conditions and ternms of his SIST regi nen, and a hearing
was held on the petition.

We concl ude that respondent’s constitutional and statutory
challenges to the treatnent he received while in a reginmen of SIST are
not properly before us inasnuch as they are not preserved for our
review (see Matter of State of New York v Gooding, 104 AD3d 1282,
1282-1283). In any event, “there is no evidence that petitioner
failed to fulfill its treatment responsibilities or violated
respondent’ s due process rights” (id. at 1283).

Contrary to respondent’s contention, we conclude that petitioner
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establ i shed by clear and convincing evidence at the hearing that
respondent is a dangerous sex offender requiring confinenment (see
Mental Hygi ene Law 88 10.07 [f]; 10.11 [d] [4]; WMatter of State of New
York v Motzer, 79 AD3d 1687, 1688). Finally, we reject respondent’s
further contention that “petitioner was required to ‘refute the
possibility of a less restrictive placenent’ or that the court was
required to specifically address the issue of a less restrictive
alternative” (Gooding, 104 AD3d at 1282; see Matter of State of New
York v Enrique T., 93 AD3d 158, 166-167, |v dism ssed 18 NY3d 976).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: SM TH, J.P., PERADOTTO, CARNI, AND LINDLEY, JJ.

UTI CA NATI ONAL | NSURANCE GROUP, AS SUBROGEE
OF MARI ANNE ELLI'S AND MARK ELLI S,
PLAI NTI FF- RESPONDENT,

\% ORDER

OUR TOUCH, | NC., DEFENDANT- APPELLANT,
ET AL., DEFENDANT.

CARTAFALSA, SLATTERY, TURPIN & LENCFF, BUFFALO (PHYLISS A. HAFNER OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FELDVAN Kl EFFER, LLP, BUFFALO (ADAM C. FERRANDI NO CF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Monroe County (Ann
Mari e Taddeo, J.), entered April 11, 2012. The order, anong ot her
t hi ngs, denied the notion of defendant Qur Touch, Inc., seeking
sumary judgnent dism ssing the anmended conpl ai nt.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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CAROLYN GLOVER, PLAI NTI FF- RESPONDENT,
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DAVID M BOTSFORD, | NDI VI DUALLY AND DO NG
BUSI NESS AS ALI CE' S MARKET, DEFENDANT- APPELLANT.

LAW OFFI CES OF LAURIE G OGDEN, ROCHESTER (DAVID F. BOWAEN OF COUNSEL),
FOR DEFENDANT- APPELLANT.

CELLI NO & BARNES, P.C., BUFFALO (BRETT MANSKE COF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Monroe County (WIIiam
P. Polito, J.), entered June 5, 2012. The order denied the notion of
def endant for summary judgnment di sm ssing the conplaint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is granted
and the conplaint is dismssed.

Menorandum Plaintiff comenced this action seeking danages for
injuries she sustai ned when she slipped and fell on snow or ice on the
sidewal k in front of a store owned by defendant and operated by
defendant’s wife. Plaintiff alleges in the conplaint, as anplified by
the bill of particulars, that defendant was negligent because he
ei ther created the dangerous condition outside of his store or failed
to remedy the condition despite actual or constructive notice of it.
Fol | owi ng di scovery, defendant noved for summary judgnent di sm ssing
the conplaint, contending, inter alia, that he had no duty to renove
the snow and ice fromthe sidewal k because there was a stormin
progress at the tine of the accident. Supreme Court denied the
notion, determning that there was an i ssue of fact whether defendant
“properly maintained the dangerous, slippery condition by renoving the
snow, but not salting or renoving the ice, as alleged.” W
reverse

We concl ude that the evidence submitted by defendant in support
of his nmotion, including an affidavit fromhis expert neteorol ogist
and the weat her reports upon which that expert relied, established as
a matter of law that there was a stormin progress at the tine of the
acci dent (see Sheldon v Henderson & Johnson Co., Inc., 75 AD3d 1155,
1156) and, thus, that defendant had no duty to renove the snow and ice
“until a reasonable tinme ha[d] el apsed after cessation of the stornf
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(Brierley v G eat Lakes Mdtor Corp., 41 AD3d 1159, 1160 [i nternal
guotation marks omtted]). The accident occurred at approxi mately
8:45 a.m on Decenber 31, 2008, when plaintiff exited defendant’s
store in the Gty of Rochester. According to defendant’s expert

met eor ol ogi st, a snowstorm began in the Rochester area late in the
eveni ng on Decenber 30, 2008, and continued into the next day. At
4:15 a.m on Decenber 31, the National Wather Service issued a

“wW nter weather advisory” for the Rochester area and, two hours |ater,
t he advi sory was upgraded to a “winter stormwarning.” Mre than 11
i nches of snow accunul ated in Rochester on Decenber 31, which was a
record for that date, and nost of that snow fell during the early
nor ni ng hours. Indeed, plaintiff acknow edged during her deposition
that it was snowing on the norning in question as she drove to the
store, and that testinobny was consistent with the testinony of
defendant’s wi fe, anbng ot her wi tnesses.

We further conclude that, in opposition to the notion, plaintiff
failed to raise an issue of fact whether there was a stormin progress
when the accident occurred (see generally Zuckerman v City of New
York, 49 Ny2d 557, 562). In opposition to the notion, plaintiff
relied exclusively on an affirmation from her attorney who assert ed,
based on an inaccurate reading of the weather reports submtted by
defendant, that it was not clear whether it had been snowi ng at the
time of the accident. Even assum ng, arguendo, that it was not
snow ng heavily at the tine of the accident, we note that the “storm
in progress doctrine is not limted to situations where blizzard
conditions exist; it also applies in situations where there is sone

type of |ess severe, yet still inclenment, w nter weather” (Canmacho v
Garcia, 273 AD2d 835, 835 [internal quotation marks omtted]).
Moreover, plaintiff failed to establish that there was a “lull” or a

“break” in the stormsuch that defendant had a reasonable tine in
which to abate the slippery conditions (see Baia v Allright Parking
Buffalo, Inc., 27 AD3d 1153, 1154; Camacho, 273 AD2d at 835).

Plaintiff likewise failed to raise an issue of fact whether
def endant created the dangerous condition that caused her to slip and
fall or whether the snow renoval efforts of defendant’s wfe
exacer bated the dangerous condition created by the storm (see
Smlowitz v GCA Serv. Goup, Inc., 101 AD3d 1101, 1102). Contrary to
plaintiff’s contentions, it is well settled that the “nere failure to
remove all snow and ice froma sidewalk . . . does not constitute
negl i gence and does not constitute creation of a hazard” (Weeler v
Grand’ Vie Senior Living Comunity, 31 AD3d 992, 992-993 [internal
guotation marks omtted]; see Wohlars v Town of Islip, 71 AD3d 1007,
1009; Cardinale v Watervliet Hous. Auth., 302 AD2d 666, 666-667), and
that the failure to salt or sand a sidewal k does not constitute an
affirmative act that would constitute an exacerbation of a dangerous
condition (see Ali v Village of Pleasantville, 95 AD3d 796, 797; Zinma
v North Colonie Cent. Sch. Dist., 225 AD2d 993, 994). W therefore
conclude that the court erred in denying defendant’s notion for
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sumary judgnent di sm ssing the conpl aint.

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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NEWBURY PLACE REO |1, LLC, PLAINTIFF,
Vv ORDER

ALl A ZAHRAN, ALSO KNOWN AS
ALl ZAHRAN, DEFENDANT.

ALl A ZAHRAN, THI RD- PARTY PLAI NTI FF- RESPONDENT,
Vv
M CHAEL VI SCOVE AND LI SA M VI SCOVE, THI RD- PARTY

DEFENDANTS- APPELLANTS,
ET AL., TH RD- PARTY DEFENDANTS.

DEMARI E & SCHOENBORN, P.C., BUFFALO (JOSEPH DEMARI E OF COUNSEL), FOR
THI RD- PARTY DEFENDANTS- APPELLANTS.

MYERS, QUINN & SCHWARTZ, LLP, WLLIAMSVILLE (JAMVES |I. MYERS OF
COUNSEL), FOR THI RD- PARTY PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (Tinothy
J. Walker, A J.), entered Septenber 5, 2012. The order denied the
notion of third-party defendants M chael Viscone and Lisa M Viscone
for summary judgnment dismssing the third-party conpl ai nt agai nst
t hem

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs for reasons stated at Suprene
Court.

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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PRESENT: SCUDDER, P.J., FAHEY, SCONI ERS, AND VALENTI NO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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HECTOR ALVARADO, DEFENDANT- APPELLANT.

REBECCA CURRI ER, AUBURN, FOR DEFENDANT- APPELLANT.
HECTOR ALVARADO, DEFENDANT- APPELLANT PRO SE

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN (CHRI STOPHER T. VALDI NA COF
COUNSEL), FOR RESPONDENT.

Appeal from a resentence of the Cayuga County Court (Mark H
Fandrich, A J.), rendered May 3, 2011. Defendant was resentenced upon
his conviction of assault in the second degree.

It is hereby ORDERED t hat said appeal is unaninously dism ssed.

Menorandum  Def endant appeals froma resentence with respect to
his conviction in 2001 of, inter alia, assault in the second degree
(Penal Law 8 120.05 [3]). Defendant was incarcerated at the tine of
t he conviction, and County Court (Contiguglia, A J.) originally
directed that the sentences inposed on the assault count and anot her
count were to run concurrently to each other and consecutively to the
sent ence defendant was serving. At the resentencing, County Court
(Fandrich, A J.), with the consent of the People, inposed the sane
sentence that was inposed in 2001 (see Corrections Law § 601-d [3]),
wi t hout postrel ease supervision. As a prelimnary matter, we note
t hat defendant raises contentions in his pro se supplenental brief
related to the underlying conviction. Inasnuch as defendant failed to
appeal fromthe judgnment of conviction and the resentence occurred
nore than 30 days after the original sentence, the appeal is fromthe
resentence only (see CPL 450.30 [3]). Thus, defendant’s contentions
in his pro se supplenental brief are not properly before us (see
Peopl e v Pel czynski, 43 AD3d 1279, 1279; People v Coble, 17 AD3d 1165,
1165, |v denied 5 NY3d 787).

The People correctly concede that defendant had conpleted his
sentence prior to the date of resentencing. W therefore agree with
def endant that the court |acked authority to resentence him (see
People v Wl lians, 14 NY3d 198, 217, cert denied _  US |, 131 S C
125), and that the resentencing was in violation of the constitutional
prohi biti on agai nst doubl e jeopardy (see generally People v Velez, 19
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NY3d 642, 649). Although no period of postrel ease supervision (PRS)
was added (cf. id.; WIlians, 14 NY3d at 209), we neverthel ess

concl ude that, because the court could have inposed a period of PRS
followi ng the conpletion of defendant’s sentence, he was inproperly
subjected to “ ‘multiple punishnents for the sane offense in
successi ve proceedings’ ” (People v Gause, 19 NY3d 390, 394).

However, because “we cannot afford defendant any neani ngful relief,”
we dism ss the appeal as noot (People v Facen, 67 AD3d 1478, 1479, |lv
deni ed 14 NY3d 800, reconsideration denied 15 NY3d 749; see People v
Jackson, 89 AD3d 1122, 1123, |v denied 19 NY3d 1103).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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STANLEY A. KAM NSKI, DEFENDANT- APPELLANT.

D.J. & J.A CIRANDO ESQS., SYRACUSE (BRADLEY E. KEEM OF COUNSEL), FOR
DEFENDANT- APPELLANT.

GREGORY S. QAKES, DI STRICT ATTORNEY, OSWEGO ( COURTNEY E. PETTIT OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the OGswego County Court (Walter W
Haf ner, Jr., J.), rendered May 13, 2011. The judgnent convicted
def endant, upon a jury verdict, of aggravated unlicensed operation of
a notor vehicle in the first degree and driving while ability
i npai r ed.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of aggravated unlicensed operation of a notor
vehicle in the first degree (Vehicle and Traffic Law 8 511 [3] [a])
and driving while ability inpaired (8 1192 [1]). As defendant
correctly concedes, he failed to preserve for our review his
contention that the conviction is not supported by legally sufficient
evi dence (see People v Hi nes, 97 Ny2d 56, 61, rearg denied 97 Nyv2d
678). In any event, that contention |acks nerit (see generally People
v Bl eakl ey, 69 Ny2d 490, 495). 1In addition, viewing the evidence in
light of the elenents of the crinmes as charged to the jury (see Peopl e
v Dani el son, 9 NY3d 342, 349), we conclude that the verdict is not
agai nst the weight of the evidence (see generally Bleakley, 69 NY2d at
495) .

Def endant’ s contention that he was deprived of effective
assi stance of counsel based on defense counsel’s failure to call a
certain witness to testify at trial or to seek an adjournnment in order
to call that witness at trial is based on matters outside the record
on appeal, and thus the proper procedural vehicle for raising that
contention is by way of a notion pursuant to CPL 440.10 (see People v
Wttmn, 103 AD3d 1206, 1206-1207, |v denied 21 NY3d 915; People v
Ki ng, 90 AD3d 1533, 1534, |v denied 18 NYy3d 959). Mdreover, inasmnuch
as “the evidence is legally sufficient to support defendant’s
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conviction . . . , it cannot be said that defense counsel’s failure to
renew the notion for a trial order of dism ssal constitutes
i neffective assistance of counsel” (People v Pytlak, 99 AD3d 1242,

1243, |v denied 20 Ny3d 988; see generally People v Caban, 5 NY3d 143,
152) .

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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GREGCORY JOHNSON, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SOCI ETY, SYRACUSE (CHRI STI NE COOK OF
COUNSEL), FOR DEFENDANT- APPELLANT.

W LLI AM J. FI TZPATRI CK, DI STRICT ATTORNEY, SYRACUSE (VICTORIA M WH TE
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (Anthony F.
Aloi, J.), rendered Cctober 19, 2009. The judgnment convicted
defendant, after a nonjury trial, of crimnal sexual act in the second
degree (two counts) and endangering the welfare of a child.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon a nonjury verdict, of two counts of crimnal sexual act in the
second degree (Penal Law § 130.45 [1]) and one count of endangering
the welfare of a child (8 260.10 [1]). W reject defendant’s
contention that Suprenme Court erred in refusing to suppress his
statenent to the police. Even assum ng, arguendo, that defendant was
in custody when he nmade the statenment, we conclude that the evidence
presented at the suppression hearing supports the court’s
determ nation that defendant know ngly, voluntarily, and intelligently
wai ved his Mranda rights before nmaking the statenent (see People v
Pet erkin, 89 AD3d 1455, 1455, Iv denied 18 NY3d 885). Contrary to
defendant’s contention, “the record of the suppression hearing fails
to establish that he was intoxicated at the tinme he waived those
rights ‘to the degree of mania, or of being unable to understand the
meani ng of his statenents’ ” (id. at 1455, quoting People v Schonpert,
19 Ny2d 300, 305, cert denied 389 US 874).

Def endant al so contends that he was denied his constitutional
right to present a defense based on the refusal of County Court, which
conducted the nonjury trial, to admt in evidence a neglect petition
filed in Famly Court against the victinmis nother. That contention is
not preserved for our review (see People v Lane, 7 NY3d 888, 889;
Peopl e v Baxter, 108 AD3d 1158, 1160). 1In any event, it is well
settled that the “right to . . . present a defense is not absolute”
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(People v Wllians, 81 Ny2d 303, 313), and we conclude that the
petition was “too renote or speculative” to establish that the
victims nother was attenpting to mani pulate the victiminto
fabricating allegations of sexual abuse agai nst defendant, who pl anned
to file for custody of the victim (People v Poole, 55 AD3d 1349, 1350,
| v denied 11 Ny3d 929).

View ng the evidence in light of the elenents of the crinmes in
this nonjury trial (see People v Danielson, 9 NY3d 342, 349), we
rej ect defendant’s contention that the verdict is against the weight
of the evidence (see generally People v Bl eakl ey, 69 Ny2d 490, 495).
“INJothing in the record suggests that the victimwas ‘so unworthy of
belief as to be incredible as a matter of law or otherwi se tends to
est abl i sh defendant’s i nnocence of those crimes . . . , and thus it
cannot be said that the [court] failed to give the evidence the wei ght
it should be accorded” (People v Wods, 26 AD3d 818, 819, |v denied 7
NY3d 765; see People v Ludw g, 104 AD3d 1162, 1164).

Finally, we reject defendant’s challenge to the severity of the
sentence. Defendant, a second felony offender, was convicted of
engaging in oral and anal sexual contact with his 13-year-old son.
“[ T] he statenent of defendant that he is H 'V positive, wthout any
additional information as to the state of his health, is insufficient
to warrant a reduction of the sentence” (People v Scott, 101 AD3d
1773, 1774). Furthernore, defendant’s crack cocaine addiction and HV
positive status “were before the court at the tine of sentencing .
[and] [t] hus, defendant has not established ‘extraordinary
circunstances . . . that would warrant a reduction of the sentence as
a matter of discretion in the interest of justice’ ” (id.). Al though
t he seven-year sentence is |longer than the plea offer of two years, *
sentence inposed after trial may be nore severe than a prom sed
sentence in connection with a plea agreenent” (People v Chapero, 23
AD3d 492, 493, |v denied 6 NY3d 846).

a

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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TARRELL J. CARTER, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (KI MBERLY F. DUGUAY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( AMANDA DREHER OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (Alex R Renzi,
J.), rendered April 15, 2009. The judgnent convicted defendant, upon
his plea of guilty, of crimnal possession of a weapon in the second
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of crimnal possession of a weapon in the
second degree (Penal Law § 265.03 [3]). Contrary to defendant’s
contention, County Court properly refused to suppress the gun seized
by the police fromdefendant’s person during a pat frisk conducted
during a traffic stop. As defendant correctly concedes, the police
officer lawfully stopped defendant’s vehicle because it had a broken
taillight (see generally People v Fagan, 98 AD3d 1270, 1271, |v denied
20 NY3d 1061; People v Denpsey, 79 AD3d 1776, 1777, |v denied 16 NY3d
830), and defendant voluntarily exited the vehicle. G ven defendant’s
furtive behavior before and after exiting his vehicle, including being
“fidgety” and “evasive” when answering the police officer’s questions,
turning the right side of his body away fromthe police officer, and
placing his right hand in his jacket pocket, the police officer
“reasonably suspected that defendant was arned and posed a threat to
[ his] safety” (Fagan, 98 AD3d at 1271; see People v Daniels, 103 AD3d
1204, 1205). “Based upon [his] reasonable belief that defendant was
armed, the officer[] lawfully conducted [the] pat frisk” that resulted
in the seizure of the gun (Fagan, 98 AD3d at 1271; see People v
Batista, 88 NY2d 650, 654; People v Gant, 83 AD3d 862, 863-864, |v
denied 17 NY3d 795).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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THE LEGAL Al D BUREAU OF BUFFALO, | NC., BUFFALO ( BARBARA J. DAVIES OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO (ASHLEY R SMALL OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County (M
WlliamBoller, A J.), rendered August 5, 2011. The judgnent
convi cted defendant, upon his plea of guilty, of crimnal possession
of a weapon in the second degree and escape in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of, inter alia, crimnal possession of a
weapon in the second degree (Penal Law 8§ 265.03 [3]). Defendant
contends that he was forcibly stopped in the absence of the requisite
reasonabl e suspicion and thus that Suprene Court erred in refusing to
suppress the gun that defendant dropped during a struggle with police.
W reject that contention. The record establishes that police
officers responded to a report of a black male in his twenties
standing near a silver Grand Prix holding a gun, with two younger
mal es approaching him Defendant was observed standi ng near a silver
Grand Prix with two other males at a gas station that was one bl ock
fromthe reported incident. Based upon the observation of one officer
t hat defendant was acting suspiciously, another officer asked
def endant whet her he woul d answer a couple of questions and permt her
to ensure that he did not have a weapon. Although defendant initially
conplied with the request by placing his hands on the wall, he fled
the scene before the pat-down search comenced. He was tackled on the
street shortly thereafter by another police officer who was exiting a
buil ding on the street and observed defendant running toward hi m and
renoving a gun from his wai st band.

W reject defendant’s contention that the initial encounter
constituted a level-three forcible stop without the requisite
reasonabl e suspicion that he was involved in a crinme (see generally
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Peopl e v Moore, 6 NY3d 496, 498-499; People v De Bour, 40 Ny2d 210,
223). Inasmuch as defendant matched the physical description of the
person reported to have a gun and was observed in proximty of a
silver Grand Prix, and “based upon defendant’s physical and tenporal
proximty to the scene of the reported incident” (People v MKinl ey,
101 AD3d 1747, 1748), we conclude that the police initially had a
comon- | aw right of inquiry based upon a founded suspicion that
crimnal activity was afoot (see id.; see generally People v Garci a,
20 NY3d 317, 322; People v Hollman, 79 Ny2d 181, 185). The court
properly determ ned that the police thereafter had the requisite
reasonabl e suspi cion that defendant “may be engaged in crim nal
activity” based upon those factors, together with defendant’s flight
frompolice (People v Sierra, 83 NY2d 923, 929; cf. People v Cady, 103
AD3d 1155, 1156; People v Riddick, 70 AD3d 1421, 1422-1423, |v denied
14 NY3d 844). Probable cause for defendant’s arrest was established
when a police wtness observed defendant pull a gun from his wai st band
while fleeing fromthe police (see generally More, 6 NY3d at 498-
499). W therefore reject defendant’s further contention that his
statenent to the police was the product of an illegal seizure and al so
shoul d have been suppressed.

Contrary to defendant’s contention, the court properly determ ned
that the identifications of defendant by four police witnesses froma
phot ograph at the grand jury were confirmatory, and thus properly
deni ed his request for a Wade hearing to determ ne whether there was
an i ndependent basis for each of the identifications (see People v
VWharton, 74 Ny2d 921, 923). The grand jury mnutes and the record of
t he suppression hearing establish that each of the four w tnesses was
involved in the apprehension and arrest of defendant and that two of
the wi tnesses acconpani ed defendant for nedical treatnment. W
t herefore conclude that the record establishes that each of the
of ficers had the opportunity to observe defendant at cl ose range and
in broad daylight (cf. People v Boyer, 6 NY3d 427, 432-433). A \Wade
hearing is not warranted where, as here, the “risk of undue
suggestiveness is obviated [because] the identifying officer[s’]

observation[s] of the defendant . . . could not be m staken” (id. at
432) .
Entered: Septenber 27, 2013 Frances E. Cafarel

Cerk of the Court
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COUNSEL), FOR DEFENDANT- APPELLANT.

W LLI AM J. FI TZPATRI CK, DI STRICT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnent of the Onondaga County Court (WIIliam D.
Wal sh, J.), rendered February 3, 2010. The judgnent convicted
def endant, upon his plea of guilty, of robbery in the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmor andum  Def endant appeal s froma judgnent convicting him
upon his plea of guilty of robbery in the first degree (Penal Law 8§
160.15 [3]). W agree with defendant that his waiver of the right to
appeal is invalid because “the mnimal inquiry nade by County Court
was insufficient to establish that the court engage[d] the defendant
in an adequate colloquy to ensure that the waiver of the right to
appeal was a know ng and voluntary choice” (People v Box, 96 AD3d
1570, 1571, Iv denied 19 NY3d 1024 [internal quotation marks omtted];
see People v Hamilton, 49 AD3d 1163, 1164; People v Brown, 296 AD2d
860, 860, |v denied 98 Ny2d 767). |Indeed, we are unable to determ ne
based on the record before us whether the court ensured “that the
def endant understood that the right to appeal is separate and distinct
fromthose rights automatically forfeited upon a plea of guilty”
(Peopl e v Lopez, 6 NY3d 248, 256). Nevertheless, we reject
defendant’s contention that the court abused its discretion in denying
his request for youthful offender status (see People v Guppy, 92 AD3d
1243, 1243, |v denied 19 NY3d 961; People v Potter, 13 AD3d 1191,
1191, Iv denied 4 NY3d 889). The court relied on, inter alia, the
fact that defendant engaged in dangerous gratuitous violence in
commtting the subject crime. W decline to exercise our interest of
justice jurisdiction to adjudi cate defendant a yout hful offender (cf.
Peopl e v Shrubsall, 167 AD2d 929, 930-931), and we reject defendant’s
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chal l enge to the severity of the sentence.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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CA 13-00238
PRESENT: SCUDDER, P.J., FAHEY, SCONI ERS, AND VALENTI NO, JJ.

GLENN B. SUMVERS, PLAI NTI FF- RESPONDENT,
\% MEMORANDUM AND ORDER

PETER A. SPADA AND BARBARA ANN SPADA,
DEFENDANTS- APPELLANTS.

ADAMS, HANSON, REGO, CARLI N, HUGHES, KAPLAN & FI SHBEIN, W LLI AMSVI LLE
(BETHANY A. RUBI N OF COUNSEL), FOR DEFENDANTS- APPELLANTS.

MAGAVERN MAGAVERN GRI MM LLP, BUFFALO ( THOVAS J. LANG OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Joseph R
Gownia, J.), entered May 8, 2012. The order, anong ot her things,
deni ed the notion of defendants for sunmary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiff comenced this action seeking danmages for
injuries he allegedly sustained when the vehicle he was driving
collided with a vehicle owned by defendant Barbara Ann Spada and
operated by defendant Peter A Spada. Defendants noved for sunmary
j udgnment di smissing the conplaint on the ground that plaintiff did not
sustain a serious injury within the neaning of Insurance Law 8§ 5102
(d). We note at the outset that, although plaintiff failed to allege
in his bill of particulars that he sustained a serious injury under
any of the categories set forth in the statute, the parties addressed
t he permanent consequential limtation of use, significant limtation
of use and 90/ 180-day categories in their notion papers and briefs on
appeal, and we |ikew se address those categori es.

Suprene Court properly denied the notion. Defendants’ own
subm ssions in support of the notion raise triable issues of fact
whet her plaintiff sustained a serious injury under the permanent
consequential limtation of use and significant limtation of use
categories. The physician who conducted i ndependent nedi cal
exam nations of plaintiff concurred with the reports of imaging
studies of plaintiff’s spine, which provided the requisite objective
evidence of injury (see generally Toure v Avis Rent A Car Sys., 98
NYy2d 345, 350), and he further provided a “designation of a nuneric
percentage of . . . plaintiff’s loss of range of notion [that] can be
used to substantiate a claimof serious injury” (id.; see Matte v
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Hal |, 20 AD3d 898, 899). The physician’s conclusion that the
abnornmalities in plaintiff’s imging studies are age-rel ated and
unrelated to the accident is inconsistent with his contenporaneous
conclusion that plaintiff “has no nedical condition not related to the
accident” and is thus insufficient to establish defendants’

entitlement to judgnment on the issue of causation (see generally
Jackson v Leung, 99 AD3d 489, 489; McCree v Sam Trans Corp., 82 AD3d
601, 601).

Def endants also failed to neet their burden with respect to the
90/ 180-day category of serious injury inasmuch as defendants’ own
subm ssions also raise triable issues of fact with respect to that
category (see Zeigler v Ramadhan, 5 AD3d 1080, 1081). The enpl oynent
and nedical records submtted by defendants indicate that, during the
two years followi ng the accident, plaintiff was absent from work or
his duties were significantly restricted at the direction of his
treating chiropractor (see Matte, 20 AD3d at 899; see also Limardi v
McLeod, 100 AD3d 1375, 1377; Sewell v Kaplan, 298 AD2d 840, 841-842).
In light of defendants’ failure to neet their initial burden on the
notion, there is no need to consider the sufficiency of plaintiff’s
opposition thereto (see Matte, 20 AD3d at 899).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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CA 12-00173
PRESENT: SCUDDER, P.J., FAHEY, SCONI ERS, AND VALENTI NO, JJ.

CARMVEN BRI TT AND CARMEN BRI TT, AS EXECUTOR OF
THE ESTATE OF LULA BAI'TY, DECEASED,
PLAI NTI FF- APPELLANT,

Vv ORDER

BUFFALO MUNI Cl PAL HOUSI NG AUTHORI TY, ELAI NE
GARBE, BISILOLA F. JACKSON, AS ADM NI STRATOR OF
THE ESTATE OF JERELENE EL| ZABETH G WA, DECEASED,
GRACE MANOR HEALTH CARE FACILITY, INC., DAVID J.
GENTNER, MARY STEPHAN, KATHY RANDALL, TI FFANY
MATTHEWS AND PHILLIP J. RADCS, MD.,

DEFENDANTS- RESPONDENTS.

(APPEAL NO. 1.)

LAW OFFI CE OF FRANK S. FALZONE, BUFFALO (RONALD P. HART OF COUNSEL),
FOR PLAI NTI FF- APPELLANT.

COLUCCI & GALLAHER, P.C., BUFFALO (JOHN J. MARCHESE OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS BUFFALO MUNI Cl PAL HOUSI NG AUTHORI TY, ELAI NE
GARBE, AND BI SILOLA F. JACKSON, AS ADM NI STRATOR OF THE ESTATE OF
JERELENE EL| ZABETH G WA, DECEASED.

ROACH, BROWN, MCCARTHY & CRUBER, P.C., BUFFALO (ELI ZABETH G. ADYMY OF
COUNSEL), FOR DEFENDANT- RESPONDENT PHI LLIP J. RADCS, M D.

FELDVAN Kl EFFER, LLP, BUFFALO (ADAM C. FERRANDI NO OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS GRACE MANCR HEALTH CARE FACI LI TY, INC., DAVID
J. GENTNER, MARY STEPHAN, KATHY RANDALL AND TI FFANY MATTHEWS.

Appeal from an order of the Suprenme Court, Erie County (D ane Y.
Devlin, J.), entered Decenber 8, 2011. The order, anong other things,
granted the cross notions of defendants to amend their answers to
assert affirmative defenses of res judicata and coll ateral estoppel.

It is hereby ORDERED that said appeal is unaninously dism ssed
wi t hout costs (see Hughes v Nussbauner, C arke & Velzy, 140 AD2d 988,
988; Chase Manhattan Bank, N. A v Roberts & Roberts, 63 AD2d 566, 567;
see also CPLR 5501 [a] [1]).

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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CA 12-01849
PRESENT: SCUDDER, P.J., FAHEY, SCONI ERS, AND VALENTI NO, JJ.

PATRI CI A J. CURTO, PLAI NTI FF- APPELLANT,
\% ORDER

NATI ONAL FUEL CORPORATI ON, DEFENDANT- RESPONDENT.
(APPEAL NO. 1.)

PATRI CI A J. CURTO, PLAI NTI FF- APPELLANT PRO SE.

HARTER SECREST & EMERY, LLP, BUFFALO (DANIEL J. ALTIERI OF COUNSEL),
FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Gerald J.
Whal en, J.), entered Decenber 14, 2011. The order, anong ot her
t hings, granted the notion of defendant to dism ss the conplaint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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CA 12-01850
PRESENT: SCUDDER, P.J., FAHEY, SCONI ERS, AND VALENTI NO, JJ.

PATRI CI A J. CURTO, PLAI NTI FF- APPELLANT,
\% ORDER

NATI ONAL FUEL CORPORATI ON, DEFENDANT- RESPONDENT.
(APPEAL NO. 2.)

PATRI CI A J. CURTO, PLAI NTI FF- APPELLANT PRO SE.

HARTER SECREST & EMERY, LLP, BUFFALO (DANIEL J. ALTIERI OF COUNSEL),
FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Gerald J.
VWhal en, J.), entered January 17, 2012. The order denied the notion of
plaintiff for reargunent.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
W t hout costs (see Enpire Ins. Co. v Food City, 167 AD2d 983, 984).

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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PRESENT: SCUDDER, P.J., FAHEY, SCONI ERS, AND VALENTI NO, JJ.

JAMES B. CLARKE, PLAI NTI FF- APPELLANT,
\% MEMORANDUM AND ORDER

CAROL DANGELO, RAYMOND DANGELO AND LORI
GAYHART ZECCHI NO, DEFENDANTS- RESPONDENTS

THOVAS J. RZEPKA, ROCHESTER, FOR PLAI NTI FF- APPELLANT.

LAW OFFI CES OF DESTIN C. SANTACROSE, BUFFALO (ELISE L. CASSAR OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS CARCL DANGELO AND RAYMOND
DANGELO.

LAW OFFI CES OF FOSTER, FOSTER & ZAMBI TO, LLP, SPENCERPORT (CHARLES N
ZAMBI TO OF COUNSEL), FOR DEFENDANT- RESPONDENT LORI GAYHART ZECCH NO.

Appeal from an order of the Suprene Court, Monroe County (David
M chael Barry, J.), entered May 18, 2012. The order, anong ot her
t hi ngs, granted the notion and cross notion of defendants for sunmmary
j udgment di sm ssing the conpl aint.

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiff comenced this action seeking danages for
injuries he allegedly sustained in a three-vehicle collision. In his
bill of particulars, plaintiff alleged that he sustained a serious
i njury under the permanent | oss of use, permanent consequenti al
[imtation of use, significant [imtation of use, and 90/ 180-day
categories set forth in Insurance Law 8§ 5102 (d). Supreme Court
properly granted defendants’ respective notion and cross notion
seeki ng sunmary judgnent dism ssing the conplaint and cross cl ai ns
agai nst themon the ground that plaintiff did not sustain a serious
injury within the neaning of the statute. Plaintiff does not raise
any issue on appeal regarding the permanent |oss of use category, and
he has therefore abandoned any contention with respect thereto (see
Smth v Reeves, 96 AD3d 1550, 1551; Austin v Rent A Cr. E., Inc., 90
AD3d 1542, 1543).

Def endants net their burden with respect to the permanent
consequential limtation of use and significant limtation of use
categories by submtting the affirned report of the physician who
exam ned plaintiff on behalf of defendants. That physician concl uded
that plaintiff sustained only sprain/strain injuries in the accident,
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whi ch had resol ved (see Scheer v Koubek, 70 Ny2d 678, 679; Rabolt v
Par k, 50 AD3d 995, 995), and that the conditions revealed in the

di agnostic imaging tests were preexisting degenerative changes that
were not causally related to the accident (see Pormells v Perez, 4
NY3d 566, 579). Contrary to plaintiff’s contention, the affidavit of
his treating neurologist failed to address that evidence, “except in
conclusory terns, and thus was insufficient to raise a triable issue
of fact” (Caldwell v Grant [appeal No. 2], 31 AD3d 1154, 1155).

Finally, although the court in its decision inproperly shifted
the initial burden of proof on the notion and cross notion to
plaintiff with regard to the 90/180-day category (see generally
WIllianms v Howe, 297 AD2d 671, 672), we neverthel ess concl ude that
defendants net their burden concerning that category by submtting
plaintiff’s deposition testinony establishing that he was not
prevented “from perform ng substantially all of the material acts
whi ch constitute [his] usual and customary daily activities” for at
| east 90 out of the 180 days i mediately follow ng the accident, and
plaintiff failed to raise a triable issue of fact (Insurance Law 8
5102 [d]; see Del k v Johnson, 92 AD3d 1234, 1235; Robinson v Pol asky,
32 AD3d 1215, 1216).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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CA 12-02091
PRESENT: SCUDDER, P.J., FAHEY, SCONI ERS, AND VALENTI NO, JJ.

JOE ANN MCCALL, PLAI NTI FF- RESPONDENT,
\% ORDER

JOYCE A. SANDERS AND LADEL SANDERS, ALSO KNOWN
AS LYDEL SANDERS, DEFENDANTS- APPELLANTS.

LAW OFFI CES OF EPSTEIN, G ALLEONARDO & HARTFORD, GETZVILLE (JENN FER
V. SCH FFMACHER OF COUNSEL), FOR DEFENDANTS- APPELLANTS.

WALSH, ROBERTS & GRACE, BUFFALO ( ROBERT P. GOODW N OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, N agara County
(Cat herine Nugent Panepinto, J.), entered August 21, 2012. The order
resci nded a general release signed by plaintiff and denied the notion
of defendants to dism ss the anmended conpl aint.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs for reasons stated in the decision
at Suprene Court.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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CA 13-00146
PRESENT: SCUDDER, P.J., FAHEY, SCONI ERS, AND VALENTI NO, JJ.

CARMVEN BRI TT AND CARMEN BRI TT, AS EXECUTOR OF
THE ESTATE OF LULA BAI'TY, DECEASED,
PLAI NTI FF- APPELLANT,

Vv MVEMORANDUM AND ORDER

BUFFALO MUNI Cl PAL HOUSI NG AUTHORI TY, ELAI NE
GARBE, BISILOLA F. JACKSON, AS ADM NI STRATOR OF
THE ESTATE OF JERELENE EL| ZABETH G WA, DECEASED,
GRACE MANOR HEALTH CARE FACILITY, INC., DAVID J.
GENTNER, MARY STEPHAN, KATHY RANDALL, TI FFANY
MATTHEWS, AND PHILLIP J. RADCS, MD.,
DEFENDANTS- RESPONDENTS.

(APPEAL NO. 2.)

LAW OFFI CE OF FRANK S. FALZONE, BUFFALO (RONALD P. HART OF COUNSEL),
FOR PLAI NTI FF- APPELLANT.

COLUCCI & GALLAHER, P.C., BUFFALO (JOHN J. MARCHESE OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS BUFFALO MUNI Cl PAL HOUSI NG AUTHORI TY, ELAI NE
GARBE, AND BI SILOLA F. JACKSON, AS ADM NI STRATOR OF THE ESTATE OF
JERELENE EL| ZABETH G WA, DECEASED.

ROACH, BROWN, MCCARTHY & CRUBER, P.C., BUFFALO (ELI ZABETH G. ADYMY OF
COUNSEL), FOR DEFENDANT- RESPONDENT PHI LLIP J. RADCS, M D.

FELDVAN Kl EFFER, LLP, BUFFALO (ADAM C. FERRANDI NO OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS GRACE MANCR HEALTH CARE FACI LI TY, INC., DAVID
J. GENTNER, MARY STEPHAN, KATHY RANDALL AND TI FFANY MATTHEWS.

Appeal from an order of the Suprenme Court, Erie County (D ane Y.
Devlin, J.), entered Cctober 18, 2012. The order granted the
respective notion and cross notions of defendants for summary judgnent
di sm ssing the second anended conpl ai nt.

It is hereby ORDERED that said appeal is unaninously dism ssed
W t hout costs.

Menmorandum  Plaintiff appeals froman order granting the
respective notion and cross notions of defendants seeking summary
j udgnment di sm ssing the second anmended conpl aint against them It is
undi sputed that plaintiff failed to oppose the notion and cross
notions or to appear on the return date thereof, and thus we deemthe
order to be entered upon plaintiff’s default (see generally Arnele v
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Moose Intl., 302 AD2d 986, 987). W therefore dism ss the appeal from
the order inasmuch as no appeal |ies froman order entered on default
(see CPLR 5511; Calaci v Allied Interstate, Inc. [appeal No. 2], 108
AD3d 1127, 1128; Putrino-Wiser v Sharf, 272 AD2d 894, 894). The fact
that Suprenme Court, upon plaintiff’'s default, granted the notion and
cross notions on the nerits and on the grounds of res judicata and
coll ateral estoppel is of no noment inasnmuch as no appeal lies from an
order entered on default. “[I]t is not inconsistent to determ ne both
that plaintiff[ is] in default and that defendants are entitled to
sumary judgnent on the nmerits. Plaintiff[’s] renedy is to nove to
vacate the default [order]” (Putrino-Wiser, 272 AD2d at 895).

We note, however, that the appeal fromthe final order brings up
for our review “matters which were the subject of contest” before the
court (James v Powell, 19 NY2d 249, 256 n 3; see Lewis v Lewis, 183
AD2d 875, 875; cf. Tun v Aw, 10 AD3d 651, 651-652), i.e., the
propriety of the nonfinal order granting the respective cross notions
of defendants seeking |leave to anend their answers to allege the
affirmati ve defenses of res judicata and coll ateral estoppel.
| nasnmuch as the anended answers all eged new affirmati ve def enses that
served as one of the two bases for the final order granting the notion
and cross notions for sumary judgnent, the nonfinal order
“necessarily affect[s] the final [order]” (Cakes v Patel, 20 NY3d 633,
645). We agree with plaintiff that the court abused its discretion in
granting those parts of the cross notions with respect to the
affirmati ve defense of res judicata. The cross notions seeking | eave
to anend the respective answers were based upon the dism ssal of a
federal court action arising fromthe underlying facts at issue here,
nanmely, the alleged wongful renoval of plaintiff’s decedent from her
home for nedical treatnment and the all eged continued w ongf ul
confinement of plaintiff’'s decedent. Because the federal court did
not exercise its pendent jurisdiction over the related state | aw
clains, but instead dism ssed those clains wthout prejudice, the
ultimate dism ssal of the federal action did not have res judicata
effect wwth respect to the instant action (see MLearn v Cowen & Co.,
60 NY2d 686, 688; cf. Troy v Goord, 300 AD2d 1086, 1087). W
nevert hel ess concl ude that, because the court granted defendants
sumary judgnent on a ground other than res judicata, i.e., on the
nmerits, and that order entered on default is not properly before us on
appeal (see CPLR 5511), there is no action pending and thus “a
favorable ruling would not entitle [plaintiff] to any particul ar
relief” (Matter of Aneillia R R [Megan SS.], 95 AD3d 1525, 1526). W
therefore dism ss the appeal as noot insofar as it brings up for
review the prior nonfinal order granting defendants’ respective cross
notions for |eave to anmend their answers.

Finally, plaintiff relies on matters outside of the record on
appeal in support of the contention in her brief that the court abused
its discretion in denying her request for an adjournment of the return
date of defendants’ notion and cross notions seeking sumary judgnent,
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and thus it is not properly before us (cf. Tun, 10 AD3d at 651-652).

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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CA 11-02248
PRESENT: SCUDDER, P.J., FAHEY, SCONI ERS, AND VALENTI NO, JJ.

IN THE MATTER OF DEAN FAI ELLQ,
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE
DEPARTMENT OF CORRECTI ONS AND COVWMUNI TY
SUPERVI SI ON, AND DORA B. SCHRI RO, COWM SSI ONER,
NEW YORK CI TY DEPARTMENT OF CORRECTI ONS,
RESPONDENTS- RESPONDENTS.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (LEAH R. NOWOTARSKI OF
COUNSEL), FOR PETI TI ONER- APPELLANT.

M CHAEL A. CARDOZO, CORPORATI ON COUNSEL, NEW YORK CITY (KRI STIN M
HELMERS OF COUNSEL), FOR RESPONDENT- RESPONDENT DORA B. SCHRI RO,
COWM SSI ONER, NEW YORK CI TY DEPARTMENT OF CORRECTI ONS.

Appeal from a judgnment of the Suprenme Court, Wom ng County (Mark
H Dadd, A J.), entered May 9, 2011 in a proceeding pursuant to CPLR
article 78. The judgnent denied the anmended petition.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner appeals froma judgnment denying his CPLR
article 78 anended petition seeking review of the determ nation
calculating his jail tinme credit. W affirm [Inasnuch as “Penal Law
8§ 70.30 (3) draws no distinction between an inmate who is detained in
New York and one who is detained el sewhere, an inmate who has spent
time in federal custody, another state’s custody or even anot her
country’s custody is entitled to jail time credit so |ong as, anong
other things, the inmate ‘provide[s] a certified record of that
detention’ " (Matter of Ranpbs v Goord, 58 AD3d 921, 922, quoting
Matter of @uido v Goord, 1 NY3d 347, 349 n 3). Petitioner has not
produced a certified record of his detention in Costa R ca, and thus
there is no basis to disturb the calculation of petitioner’s jail tine
credit (see id.; cf. CPLR 4542). Petitioner’s contention concerning
the inmpact of CPLR 2101 on the determ nation herein is w thout nerit
because that statute is inapplicable here, and his renaining
contentions are raised for the first tine on appeal and therefore are
not properly before us (see Ci esinski v Town of Aurora, 202 AD2d 984,
985). Finally, we note that our determ nation of this appeal does not
preclude petitioner fromagain seeking relief with respect to his jail
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time credit, upon production of the requisite docunentation.

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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CA 13-00372
PRESENT: SCUDDER, P.J., CENTRA, SCONI ERS, AND VALENTI NO, JJ.

CONLEY & TI BBI TTS PROPERTI ES, LLC,
PLAI NTI FF- APPELLANT,

\% MEMORANDUM AND ORDER

LEATHERSTOCKI NG COOPERATI VE | NSURANCE COVPANY,
DEFENDANT- RESPONDENT.

GQUSTAVE J. DETRAGLIA, JR, UTICA, FOR PLAI NTI FF- APPELLANT.

Gzl d AN, WASHBURN & CLI NTON, COOPERSTOMWN (E. W GARO GXZI G AN OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Oneida County (David
A. Miurad, J.), entered July 11, 2012. The order denied the notion of
plaintiff for summary judgnent, granted the cross notion of defendant
for summary judgnment and di sm ssed the anmended conpl ai nt.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n this breach of contract action arising froma
di spute over insurance coverage, plaintiff appeals froman order that
denied its notion for summary judgnent and granted defendant’s cross
notion for summary judgnment disnmi ssing the anended conplaint. W
affirm Plaintiff obtained insurance from defendant to cover a rental
property (hereafter, building) that it owns in Oneida County.
Al t hough the policy covered | osses caused by, inter alia, fire, it
cont ai ned an exclusion for | osses or increased costs resulting
directly or indirectly from“enforcenent of any code, ordinance or |aw
regulating the . . . repair . . . of a building,” irrespective of “any
ot her cause or event that contributes concurrently or in any sequence
to the loss.”

While the policy was in effect, a fire damaged the buil di ng.
Pl aster had been disturbed while the fire was bei ng extingui shed, and
a state code required under such circunstances that an asbestos survey
be conpl eted before any further action could be taken with respect to
the building. The survey indicated that asbestos was present, and
plaintiff obtained an estimate for the cost of renoving the asbestos.
Al t hough defendant reinbursed plaintiff for all other parts of its
claim it denied coverage for the cost of asbestos renmoval. Plaintiff
thereafter comrenced this action seeking “the full anount of the
bui | di ng damages and renedi ati on of asbestos.”
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“ *“\Where[, as here,] the provisions of an insurance contract are
cl ear and unanbi guous, they nmust be enforced as witten” ” (Oot v Home
Ins. Co. of Ind., 244 AD2d 62, 66). Affording the unanbi guous terns
in the instant insurance contract their plain and ordi nary meani ng
(see Wite v Continental Cas. Co., 9 NY3d 264, 267), we concl ude that
def endant established its entitlenment to judgnent as a matter of |aw
by establishing that the policy does not provide coverage for the
i ncreased costs sought by plaintiff (see generally Zuckerman v City of
New Yor k, 49 Ny2d 557, 562). Pursuant to the terns of the contract
excl usion, no coverage exists for increased costs caused by the
enforcenment of the state code at issue here, “irrespective of any
ot her concurrent or subsequent contributing cause or event” (Lattinore
Rd. Surgicenter, Inc. v Merchants G oup, Inc., 71 AD3d 1379, 1380).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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CA 13-00276
PRESENT: SCUDDER, P.J., FAHEY, SCONI ERS, AND VALENTI NO, JJ.

ALBERT R SUNI CK, PLAI NTI FF- RESPONDENT,
\% MEMORANDUM AND ORDER

JOHN M WADSWORTH, DEFENDANT- APPELLANT.

BURA O KITA & CURVIN, BUFFALO (JAMES P. BURG O OF COUNSEL), FOR
DEFENDANT- APPELLANT.

MAXWELL MURPHY, LLC, BUFFALO (ALAN D. VOOS OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Frederick
J. Marshall, J.), entered Decenber 17, 2012. The order denied the
noti on of defendant to change the place of the trial fromErie County
t o Chaut auqua County.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  The parties were involved in an
aut onobi | e/ not orcycl e acci dent in Chautauqua County, and plaintiff
thereafter comrenced this negligence action in Erie County. Defendant
sought a change of venue fromErie County to Chautauqua County “upon
t he grounds that the conveni ence of material w tnesses and the ends of
justice will be pronoted by the change.” Suprene Court denied the
notion, and we affirm The standard of review for a change of venue
is not whether the court abused its discretion but, rather, it is
“whet her such discretion was exercised in a provident manner” (O Brien
v Vassar Bros. Hosp., 207 AD2d 169, 172). Under the circunstances
presented here, we cannot conclude that the court inprovidently
exercised its discretion in denying the notion to change venue. In
our view, defendant failed to nmeet his burden of establishing that
nonparty witnesses would in fact be inconvenienced in absence of a
change of venue (see Huttenl ocker v Wiite, 298 AD2d 960, 960; O Brien,
207 AD2d at 173).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal froma judgnent of the Wayne County Court (Dennis M
Kehoe, J.), rendered July 19, 2011. The judgnment convicted defendant,
upon a jury verdict, of assault in the second degree and burglary in
t he second degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals from a judgnent convicting her
upon a jury verdict of assault in the second degree (Penal Law 8§
120.05 [2]) and burglary in the second degree (8 140.25 [2]). View ng
the evidence in light of the elements of the crinmes as charged to the
jury (see People v Danielson, 9 NY3d 342, 349), we reject defendant’s
contention that the verdict is against the weight of the evidence (see
general ly People v Bl eakl ey, 69 Ny2d 490, 495). The testinony of the
victimand an eyew tness, conbined with the conpelling physical
evi dence recovered from defendant’s apartnent and the testinony of the
w tnesses with respect to defendant’s conduct before and after the
incident, anply supports the jury's verdict. The jury was entitled to
credit the testinony of the victimand the eyewi tness and reject that
of defendant (see generally People v Baker, 30 AD3d 1102, 1103, |v
deni ed 7 NY3d 846; People v Smth, 278 AD2d 837, 837, |v denied 96
NY2d 835). Contrary to defendant’s further contention, the sentence
is not unduly harsh or severe.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal froma judgnent of the Monroe County Court (Frank P
Geraci, Jr., J.), rendered January 7, 2009. The judgnent convicted
def endant, upon his plea of guilty, of crimnal possession of a weapon
in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of crimnal possession of a weapon in the
second degree (Penal Law § 265.03 [3]). The conviction arose out of a
traffic stop of a vehicle in which defendant was a passenger.

Def endant contends that County Court erred in refusing to suppress the
firearmthat he was charged with possessing. Specifically, defendant
contends that the testinony of the People s witnesses at the
suppression hearing was contradictory and that the People failed to
satisfy their initial burden of establishing the legality of the
police conduct. W reject defendant’s contentions. As defendant
correctly concedes, the police were justified in stopping the vehicle
based upon the driver's failure to signal his intention to turn for
the requisite distance before the intersection (see Vehicle and
Traffic Law 8 1163 [b]; see generally People v Horge, 80 AD3d 1074,
1074; People v Smth, 66 AD3d 514, 514, |v denied 13 NY3d 942).

Al t hough def endant contends that the stop was pretextual, we reject
that contention inasnmuch as “a traffic stop is |awmful where, as here,
‘“a police officer has probable cause to believe that the driver of an
aut onobil e has commtted a traffic violation, . . . [regardl ess of]
the primary notivation of the officer’ ” (People v Binion, 100 AD3d
1514, 1515, |v denied 21 NY3d 911, quoting People v Robinson, 97 Ny2d
341, 349).

Addi tionally, we conclude that the police had probabl e cause to
search the vehicle. Two police officers testified at the suppression
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hearing that, after the vehicle was stopped, they approached it from
opposite sides and detected the odor of mari huana emanating from

i nside the vehicle through the open front windows. Both officers
further testified that they had been trained in the detection of
mar i huana and had detected the odor of marihuana on numerous occasi ons
prior to the traffic stop at issue. Contrary to the contention of
defendant, it is well established that “[t] he odor of marihuana
emanating froma vehicle, when detected by an officer qualified by
trai ning and experience to recognize it, is sufficient to constitute
probabl e cause” to search a vehicle and its occupants (People v

Gai nes, 57 AD3d 1120, 1121 [internal quotation marks omtted]; see
Peopl e v Chestnut, 43 AD2d 260, 261, affd 36 Ny2d 971; People v

Robi nson, 103 AD3d 421, 421-422, |v denied 20 NY3d 1103; People v
Cosne, 70 AD3d 1364, 1364, |v denied 14 NY3d 886; People v Lightner,
56 AD3d 1274, 1274, |Iv dism ssed 12 NY3d 760, 763; People v Badger, 52
AD3d 231, 232, |v denied 10 NY3d 955). Further, the driver admtted

t hat sonmeone may have snoked mari huana in the vehicle prior to the
stop (see People v George, 78 AD3d 728, 728-729, |v denied 16 Ny3d
859), and the police wtnesses testified that the vehicle continued to
snel | of mari huana even after the occupants were renoved fromthe
vehicle (cf. People v Smth, 98 AD3d 590, 592). Notably, the
subsequent search of the vehicle yielded 16 bags of mari huana under

t he rear passenger’s seat.

Wth respect to the alleged contradictions in the officers’
testi mony, we conclude that such contradictions are ninor or
immaterial to the | awful ness of the police conduct, and thus provide
no basis to disturb the court’s credibility determ nations (see People
v Shaw, 66 AD3d 1417, 1418, |v denied 14 Ny3d 773). In particular,
whet her the police renoved the driver fromthe vehicle before or after
they ran his license and registration is irrelevant inasmuch as the
police had probable cause to renove the occupants fromthe vehicle and
search the vehicle imedi ately upon detecting the odor of marihuana
(see Robinson, 103 AD3d at 421-422; Cosne, 70 AD3d at 1364; Badger, 52
AD3d at 232; see also Gaines, 57 AD3d at 1121). Thus, “[a]ccording
appropriate deference to [the court’s] assessnent of w tness
credibility” (Horge, 80 AD3d at 1074), we conclude that the police
awful |y searched the vehicle and that the court therefore properly
refused to suppress the evidence recovered therefrom (see George, 78
AD3d at 728-729; Cosme, 70 AD3d at 1364; Smith, 66 AD3d at 514).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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SAMUEL CHANDLER, DEFENDANT- APPELLANT PRO SE.
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Appeal from a judgnment of the Suprenme Court, Erie County (M
WlliamBoller, A J.), rendered Septenber 12, 2011. The judgnent
convi cted defendant, upon a jury verdict, of pronoting prison
contraband in the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmorandum  On appeal froma judgnment convicting himupon a jury
verdi ct of pronoting prison contraband in the first degree (Penal Law
§ 205.25 [1]), defendant contends in his main brief that Suprenme Court
erred in granting his request at trial to proceed pro se. W reject
that contention. “A defendant in a crimnal case may invoke the right
to defend [pro se] provided: (1) the request is unequivocal and
timely asserted, (2) there has been a knowing and intelligent waiver
of the right to counsel, and (3) the defendant has not engaged in
conduct which would prevent the fair and orderly exposition of the
i ssues” (People v McIntyre, 36 Ny2d 10, 17). *“If a tinely and
unequi vocal request has been asserted, then the trial court is
obligated to conduct a ‘searching inquiry’ to ensure that the
defendant’s waiver is knowing, intelligent, and voluntary” (Matter of
Kat hl een K. [Steven K. ], 17 Ny3d 380, 385; see People v Cranpe, 17
NY3d 469, 481-482, cert denied ___ US _, 132 S O 1746).

Here, defendant does not dispute that his request to represent
hi msel f was unequi vocal, nor does he contend that he engaged in
conduct that would prevent the fair and orderly disposition of the
trial. Even assum ng, arguendo, that defendant’s request was not
tinmely asserted, we conclude that he was not prejudiced by the court’s
inplicit determnation to the contrary. W further conclude, upon our
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review of “the whole record, not sinply . . . [the] waiver colloquy”
(Peopl e v Providence, 2 Ny3d 579, 582), that defendant nade a know ng,
voluntary and intelligent waiver of his right to counsel. Before

granting defendant’s request to proceed pro se, the court conducted
the requisite searching inquiry, during which defendant stated, inter
alia, that he had successfully represented hinself at trial in a prior
case. Fromhis initial appearance to his md-trial request to proceed
pro se, defendant expressed dissatisfaction with his assigned
attorneys, against whom he had filed nmultiple conplaints with the
Attorney Gievance Commttee, and he engaged in concerted efforts to
assist in his defense. The court *“had nunerous opportunities to see
and hear . . . defendant firsthand, and, thus, had general know edge
of defendant’s age, literacy and famliarity with the crim nal

justice systent (People v Anderson, 94 AD3d 1010, 1012, |v denied 19
NY3d 956, reconsideration denied 19 NY3d 1101 [internal quotation
marks omtted]). In addition, the court fulfilled its obligation to
ensure that defendant was “aware of the dangers and di sadvant ages of
self-representation” (Providence, 2 NY3d at 582 [internal quotation
marks omtted]).

Def endant contends in his nmain and pro se supplenental briefs
that he was deni ed effective assistance of counsel during the period
of counsel’s representation. To the extent that defendant’s

contention concerns matters outside the record on appeal, it nust be
rai sed by way of a notion pursuant to CPL article 440 (see People v
Ccasi o, 81 AD3d 1469, 1470, |v denied 16 NY3d 898, cert denied = US

__, 132 SC 318). On the record before us, we concl ude that
def endant was afforded effective assistance (see People v Brown, 6
AD3d 1125, 1126, |v denied 3 NY3d 657).

We have reviewed the remai ning contentions in defendant’s main
brief and pro se supplenental brief and conclude that none warrants
reversal or nodification of the judgnent.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( MATTHEW DUNHAM OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Monroe County Court (Richard A
Keenan, J.), rendered May 14, 2009. The judgnent convicted defendant,
upon his plea of guilty, of assault in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of assault in the second degree (Penal Law 8
120.05 [4]). Contrary to the contention of defendant, County Court
properly refused to suppress his witten and oral statenents to the
police. The record establishes that defendant’s statenents were
voluntarily nmade; there is no indication in the record of the
suppression hearing that he “ ‘was intoxicated to the degree of mania,
or of being unable to understand the nmeaning of his statenents’ ”
(Peopl e v Schonpert, 19 Ny2d 300, 305, cert denied 389 US 874; see
Peopl e v Peterkin, 89 AD3d 1455, 1455, |v denied 18 Ny3d 885; People v
Prober, 298 AD2d 966, 967, |v denied 99 Ny2d 538).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment of the Onondaga County Court (WIIiamD.
Wal sh, J.), rendered Novenber 10, 2009. The judgnment convicted
def endant, upon a jury verdict, of driving while intoxicated, a class
D fel ony, unlawful possession of marihuana, failure to wear a seat
belt and consunption of al coholic beverages or possession of an open
cont ai ner containing al coholic beverages in a notor vehicle.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmor andum  Def endant appeal s froma judgnent convicting him
upon a jury verdict of, inter alia, felony driving while intoxicated
(DW) (Vehicle and Traffic Law 88 1192 [3]; 1193 [1] [c] [ii]),
failure to wear a seat belt (8 1229-c [3]), and consunption of
al cohol i ¢ beverages or possession of an open contai ner containing
al coholic beverages in a notor vehicle (8 1227 [1]). Contrary to the
contention of defendant, we conclude that, view ng the evidence in
light of the elenents of those crines as charged to the jury (see
Peopl e v Dani el son, 9 NY3d 342, 349), the verdict is not against the
wei ght of the evidence (see generally People v Bl eakl ey, 69 Ny2d 490,
495). Although a different result would not have been unreasonabl e,

“ *[t]lhe jury was entitled to resolve issues of credibility in favor
of the People . . . , and it cannot be said that the jury failed to
give the evidence the weight it should be accorded” ” (People v Caver,
56 AD3d 1204, 1204, |v denied 12 NY3d 781).

W reject defendant’s further contention that County Court failed
to fashion an appropriate Sandoval ruling (see People v Sandoval, 34
NY2d 371, 374). We conclude that the court’s Sandoval conmprom se, in
which it limted questioning on defendant’s prior convictions for DW -
rel ated of fenses to whet her defendant had been convicted of a felony
or m sdeneanor on the appropriate date, “reflects a proper exercise of
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the court’s discretion” (People v Thomas, 305 AD2d 1099, 1099, I|v
deni ed 100 Ny2d 600). The court did not abuse its discretion in
further permtting specific questioning as to defendant’s ot her
convi ctions, even though they were renote in tinme (see generally
Peopl e v Wal ker, 83 NY2d 455, 458-459).

Def endant failed to preserve for our review his challenge that he
was puni shed for exercising his right to a trial (see People v Carey,
92 AD3d 1224, 1225, |Iv denied 18 NY3d 992; People v Shay, 85 AD3d
1708, 1709, |v denied 17 NY3d 822). 1In any event, we concl ude that
the contention is without nerit (see People v Coapnan, 90 AD3d 1681,
1684, |v denied 18 NY3d 956; People v Dorn, 71 AD3d 1523, 1524).
Finally, the sentence is not unduly harsh or severe.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO ( MATTHEW B. POWAERS OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Erie County Court (Thonas P.
Franczyk, J.), rendered July 12, 2011. The judgnent convicted
def endant, upon a nonjury verdict, of crimnal contenpt in the first
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  On appeal froma judgnment convicting himupon a
nonjury verdict of crimnal contenpt in the first degree (Penal Law §
215.51 [c]), defendant contends that the verdict is against the weight
of the evidence. W reject that contention. View ng the evidence in
light of the elenents of the crinme in this nonjury trial (see People v
Dani el son, 9 NY3d 342, 349), and affording great deference to County
Court’s credibility determ nations (see People v Wiite, 43 AD3d 1407,
1408, |v denied 9 Ny3d 1010), we conclude that the verdict is not
agai nst the wei ght of the evidence (see generally People v Bl eakl ey,
69 NY2d 490, 495). W note, however, that the certificate of
conviction incorrectly recites that defendant was convicted of
crimnal contenpt in the first degree under Penal Law § 215.51 (b)

(v), and it must therefore be anended to reflect that he was convicted
of that crine under Penal Law § 215.51 (c) (see People v Saxton, 32
AD3d 1286, 1286).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment of the Monroe County Court (Frank P
CGeraci, Jr., J.), rendered Cctober 8, 2008. The judgnent convicted
def endant, upon a jury verdict, of crimnal possession of a weapon in
the third degree and failing to signal.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of crimnal possession of a weapon in the third
degree (Penal Law 8§ 265.02 [1]) and failing to signal (Vehicle and
Traffic Law 8 1163 [b]). Defendant’s challenge to the |egal
sufficiency of the evidence is unpreserved for our review because “his
notion for a trial order of dism ssal was not specifically directed at
t he grounds advanced on appeal” (People v Wight, 107 AD3d 1398, 1401;
see People v Gray, 86 Ny2d 10, 19). Further, defendant’s posttri al
notion pursuant to CPL 330.30 was insufficient to preserve for our
review that contention (see People v Jones, 85 AD3d 1667, 1668, |v
deni ed 19 NY3d 974), and we decline to exercise our power to review it
as a matter of discretion in the interest of justice (see CPL 470.15

[6] [a]).

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Tinothy
J. Drury, J.), entered June 11, 2012 in a personal injury action. The
order denied the notion of defendants for partial summary judgnent
di smssing the conplaint insofar as it alleges that plaintiff
sustai ned a serious injury under the permanent |oss of use category of
| nsurance Law 8§ 5102 (d).

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum In this personal injury action arising froma notor
vehi cl e accident, defendants appeal from an order denying their notion
for partial summary judgnment dism ssing the conplaint insofar as it
all eges that plaintiff sustained a serious injury under the pernmanent
| oss of use category of Insurance Law 8 5102 (d). W conclude that
Suprene Court properly denied the nmotion as untinmely. The conplaint,
as anplified by the anended bill of particulars, alleged that
plaintiff sustained a serious injury under five different categories:
(1) significant disfigurenent; (2) permanent |oss of use of a body
organ, nmenber, function or system (3) permanent consequenti al
[imtation of use of a body organ or nenber; (4) significant
[imtation of use of a body function or system and (5) a nonpermanent
injury or inpairnment that prevented plaintiff from performng
substantially all of the material acts constituting her usual and
customary daily activities for not |less than 90 days during the 180
days imedi ately follow ng the accident. After discovery, defendants
tinmely noved for sunmary judgnent dism ssing the conplaint, including
the claimthat plaintiff sustained a permanent | oss of use of a body
organ, menber, function or system (original notion). Although
plaintiff, in opposing the original notion, did not nention the
permanent | oss of use claim the court denied that notion inits
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entirety, thereby leaving intact all of plaintiff’s clains.

Def endants noved for |eave to reargue the original nmotion. 1In so
novi ng, however, defendants did not refer to the permanent | oss of use
category; instead, their reargunment notion was limted to the other
four categories of serious injury alleged in the anended bill of
particulars. The court granted reargunent and, upon reargunent,
granted defendants’ original notion in part by dismssing the clains
that plaintiff sustained a serious injury under the permanent
consequential and significant imtation of use categories. Although
def endants appealed fromthat part of the order denying, upon
reargument, the original notion with respect to the significant
di sfigurement and 90/ 180-day cl ains, defendants did not raise in their
brief any contention concerning the permanent [ oss of use claim On
t hat appeal, we agreed with defendants regarding the 90/ 180-day cl ai m
but not regarding the significant disfigurement claim (O Brien v
Bai nbri dge, 89 AD3d 1511, 1512-1513). Thus, in our decision, we
stated that “the issue of whether plaintiff’'s scars constitute a
significant disfigurenent should be decided by the trier of fact,
along with the remaining category of permanent |oss of use” (id. at
1513 [enphasi s added]).

After the prior appeal, defendants noved for partial summary
j udgnment di sm ssing the permanent |oss of use claim (second notion).
According to defendants, plaintiff had abandoned that clai mwhen she
failed to oppose that part of defendants’ original notion concerning
that claim and the court, through an oversight, neglected to dism ss
the claimin its initial order. The court denied the second notion as
untinely, and we now affirm

“Where . . . a court does not set a date by which sumrary
j udgnment notions nmust be made pursuant to CPLR 3212 (a), such a notion
nmust be made no | ater than 120 days after the filing of the note of
i ssue ‘except with | eave of court on good cause shown’ ” (Matys v
Zuccal a, 52 AD3d 1241, 1241, quoting CPLR 3212 [a]). Good cause in
the context of CPLR 3212 (a) “requires a showi ng of good cause for the
delay in making the notion—a satisfactory explanation for the
untimeliness—+ather than sinply permtting meritorious, nonprejudicial
filings, however tardy” (Brill v Gty of New York, 2 NY3d 648, 652).

Here, the court did not set a deadline for the filing of summary
j udgnment notions, and the note of issue was filed on May 3, 2010.
Thus, pursuant to CPLR 3212 (a), the deadline for filing notions for
sumary j udgnent was August 31, 2010. The notion at issue in this
appeal, i.e., the second notion, was filed on March 21, 2012, nore
than 18 nonths after the deadline, and we agree with the court that
defendants failed to show good cause for the substantial delay.
Contrary to defendants’ assertions, plaintiff never “jettisoned” her
claimthat she sustained a serious injury under the permanent | oss of
use category, and the court did not inadvertently fail to address that
claiminits initial decision. |In fact, the court directly addressed
the claimin its initial decision and, as noted, it denied defendants’
original nmotion in its entirety. Although defendants noved to reargue
the original notion, they failed in their reargunent notion to nmention
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t he permanent | oss of use claim Thus, the court properly ignored
that claimin its decision and order. 1In any event, even if

def endants had contended in the prior appeal that the court should
have di sm ssed the permanent | oss of use claimon reargunent, which
they did not, such a contention would not have been properly before us
(see Ciesinski v Town of Aurora, 202 AD2d 984, 985).

Under the circunstances, we conclude that the court properly
determ ned that defendants failed to establish good cause for the
untinmely filing of the second notion. The second notion was not
necessitated by an oversight of the court, as defendants assert;
instead, it arose from defendants’ apparent m sapprehensi on, when they
filed the reargunment notion, that the permanent |oss of use cl ai mhad
been di sm ssed by the court or abandoned by plaintiff.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Suprenme Court, Monroe County (Evelyn
Frazee, J.), entered May 11, 2012 in a personal injury action. The
order granted the notion of defendant for sunmary judgnment dism ssing
the conpl ai nt.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiff comenced this action seeking danmages for

injuries she sustai ned when she slipped and fell imediately after
descending the single step that led into defendant’s garage. In her
conplaint and bill of particulars, plaintiff alleged that the prem ses

were defective in that the garage floor was painted with a paint that
created an unreasonably slippery surface.

Suprene Court properly granted defendant’s notion seeking sumrary
judgnment dismissing the conplaint. “ ‘[I]n the absence of evidence of
a negligent application of floor wax or polish [or other substance],
the nere fact that a snmooth floor may be slippery does not support a
cause of action to recover damages for negligence’ ” (Cccarelli v
Cotira, Inc., 24 AD3d 1276, 1276; see Waiters v Northern Trust Co. of
N. Y., 29 AD3d 325, 326-327; see generally Mirphy v Conner, 84 Ny2d
969, 971). In support of the notion, defendant submtted his
deposition testinony, wherein he testified that he painted the garage
floor 8 to 10 years prior to the accident wwth a paint that he
bel i eved gave the floor a nonslip finish. He further testified that,
prior to the accident, no one ever slipped and fell on the garage
floor; no one ever told himthat the floor was slippery; and he did
not detect that the floor was slippery. Defendant thus established as
a matter of law that he did not apply the paint in a negligent manner,
and plaintiff failed to raise a triable issue of fact (see Walsh v
Super Value, Inc., 76 AD3d 371, 374-377).
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I n opposition to the notion, plaintiff raised for the first tine
the theory that she fell due to a defect in the step, i.e., it was too
hi gh and threw off her balance. It is well settled that “ ‘[a]

plaintiff cannot defeat an otherw se proper notion for sunmary

j udgnment by asserting a new theory of liability for negligence for the
first tinme in opposition to the notion” ” (Marchetti v East Rochester
Cent. Sch. Dist., 26 AD3d 881, 881; see Mullaney v Royalty Props.,

LLC, 81 AD3d 1312, 1313; Runyacheva v City of New York, 36 AD3d 790,
790-791; Forester v Golub Corp., 267 AD2d 526, 527). Plaintiff may
therefore not rely on that theory to defeat defendant’s entitlenent to
sumary judgnent (see Rodriguez v Board of Educ. of the City of

N. Y., 107 AD3d 651, 651; Taylor v Jaslove, 61 AD3d 743, 744-745;

Wl son v Prazza, 306 AD2d 466, 467).

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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CA 13-00339
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, AND LINDLEY, JJ.

PATRI CK GAFFNEY, PLAI NTI FF- APPELLANT,
\% MEMORANDUM AND ORDER

NORAMPAC | NDUSTRI ES, | NC., DEFENDANT- RESPONDENT.

THOMAS C. PARES, BUFFALO, FOR PLAI NTI FF- APPELLANT.

GOLDBERG SEGALLA LLP, BUFFALO (CHRI STOPHER G. FLOREALE OF COUNSEL),
FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (Shirley
Troutman, J.), entered May 8, 2012 in a personal injury action. The
order, inter alia, granted that part of the notion of defendant for
summary judgnent dism ssing the conplaint with respect to the Labor
Law 8 240 (1) cause of action and denied the cross notion of plaintiff
for partial summary judgnment on the common-| aw negli gence and Labor
Law 88 200 and 240 (1) causes of action.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this Labor Law and common-| aw
negl i gence action seeking damages for injuries he allegedly sustained
when a seal that was | ocated on top of a | oading dock door fell and
struck himon the head. Contrary to plaintiff’s contention, Suprene
Court properly granted that part of defendant’s notion for summary
j udgnent dism ssing the conplaint with respect to the Labor Law 8§ 240
(1) cause of action. At the tine of the accident, plaintiff and his
coworker were testing a dock | ock that they had just repaired.

Not ably, the door seal that was | ocated above themdid not “requiref[]
securing for the purposes of the undertaking” (Qutar v Cty of New
York, 5 NY3d 731, 732). Labor Law § 240 (1) therefore does not apply
here because “ ‘[t]his was not a situation where a hoisting or
securing device of the kind enunerated in the statute would have been
necessary or even expected’ ” (Roberts v CGeneral Elec. Co., 97 Nvy2d
737, 738; see Narducci v Manhasset Bay Assoc., 96 NY2d 259, 268-269;
Smth v Le Frois Dev., LLC, 28 AD3d 1133, 1133). Contrary to
plaintiff’s further contention, the court did not err in relying upon
the theory that plaintiff did not face an elevation-related risk even
t hough defendant did not raise it inits initial notion papers.
Plaintiff cross-noved for partial sunmmary judgnment on, inter alia, the
Labor Law 8§ 240 (1) cause of action and, pursuant to CPLR 3212 (b),
the court had the authority to grant relief to a nonnoving party (see
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Charter Sch. for Applied Tech. v Board of Educ. for City Sch. Dist. of
Cty of Buffalo, 105 AD3d 1460, 1462-1463; Sinet v Col eman Co.,

Inc., 42 AD3d 925, 927-928). Thus, the issue whether plaintiff faced
an elevation-related risk was before the court on plaintiff’s cross
notion (see generally Dunhamv Hilco Constr. Co., 89 Ny2d 425, 429-
430; Costello v Hapco Realty, 305 AD2d 445, 446).

The court properly denied that part of plaintiff’s cross notion
seeking partial summary judgnent on the Labor Law 8 200 and common-| aw
negl i gence causes of action. Plaintiff failed to establish as a
matter of |aw that defendant either created the defective condition or
had actual or constructive notice of it (see generally Steiger v

LPCmnelli, Inc., 104 AD3d 1246, 1248). W reject plaintiff’s
contention that he net his burden by establishing that defendant did
not inspect the seal prior to the accident. “ *The duty of |andowners

to inspect their property is nmeasured by a standard of reasonabl eness
under the circunstances’ ” (Anderson v Justice, 96 AD3d 1446, 1447),
and we conclude that it is for a trier of fact to determ ne whet her
def endant’ s conduct was reasonabl e.

Entered: Septenber 27, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: CENTRA, J.P., PERADOTTO, CARNI, AND LINDLEY, JJ.

SCOTIT R NORTZ, AS EXECUTOR OF THE ESTATE
OF RICHARD J. BROWN, DECEASED, | NDI VI DUALLY
AND DO NG BUSI NESS AS GOLD CUP FARMS, | NC.,
AND THOUSAND | SLANDS CHEESE, LLC,

PLAI NTI FF- APPELLANT,

\% ORDER

M CH GAN M LLERS MJUTUAL | NSURANCE COVPANY,
DEFENDANT - RESPONDENT.

BRI NDI SI, MJURAD, BRI NDI SI, PEARLMAN, JULI AN & PERTZ, LLP, UTICA
(RI CHARD PERTZ OF COUNSEL), FOR PLAI NTI FF- APPELLANT.

COSTELLO, COONEY & FEARON, PLLC, CAM LLUS (SHANNON R BECKER OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Jefferson County
(James P. Mcdusky, J.), entered August 1, 2012. The order, insofar
as appealed from granted the notion of defendant to conpel appraisal.

Now, upon the stipulation of discontinuance signed by the
attorneys for the parties on May 29 and June 6, 2013 and filed in the
Jefferson County Clerk’s Ofice on June 11, 2013,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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PRESENT: CENTRA, J.P., PERADOTTO, CARNI, AND LINDLEY, JJ.

IN THE MATTER OF SMALL SM LES LI TI GATI ON
KELLY VARANO, AS PARENT AND NATURAL GUARDI AN
OF | NFANT JEREMY BOHN, SHANNON FRO O, AS
PARENT AND NATURAL GUARDI AN OF | NFANT SHAVW
DARLI NG BRENDA FORTI NO, AS PARENT AND
NATURAL GUARDI AN OF | NFANT JULI E FORTI NG
MARI E MARTI N, AS PARENT AND NATURAL GUARDI AN
OF | NFANT KENNETH KENYQON, JENNY LYNN COMHER,
AS PARENT AND NATURAL GUARDI AN OF | NFANT
W LLI AM MARTI N, HOLLAN CRI PPEN, AS PARENT AND
NATURAL GUARDI AN OF | NFANT DEVAN NMATHEWS,
JESSI CA RECORE, AS PARENT AND NATURAL GUARDI AN
OF | NFANT SAVANTHA MCLOUGHLI N, LAURI E RI ZZO
AND DOM NI CK RI ZZO, AS LEGAL CUSTODI ANS OF
| NFANT JACOB MCMAHON, JASON MONTANYE, AS
PARENT AND NATURAL GUARDI AN OF | NFANT KADEM
MONTANYE AND FRANCES SHELLI NGS, AS PARENT AND
NATURAL GUARDI AN OF | NFANT RAYNE SHELLI NGS,
PLAI NTI FFS- RESPONDENTS,
MEMORANDUM AND ORDER
\%

FORBA HOLDI NGS, LLC, NOW KNOWN AS CHURCH STREET
HEALTH MANAGEMENT, LLC, FORBA NY, LLC,

FORBA, LLC, NOWKNOWN AS LI CSAC LLC, FORBA

NY, LLC, NOW KNOAN AS LI CSAC NY, LLC, DD

MARKETI NG, | NC., DEROSE MANAGEMENT, LLC, SMALL

SM LES DENTI STRY OF SYRACUSE, LLC, DANI EL E.

DERCSE, M CHAEL A. DERCSE, D.D.S., EDWARD J.

DERCSE, D.D.S., ADOLPH R PADULA, D.D.S.,

WLLIAM A, MJELLER D.D.S., M CHAEL W ROUVPH,
NAVEED AMAN, D.D.S., KOURY BONDS, D.D.S., TAREK
ELSAFTY, D.D.S., YAQOOB KHAN, D.D.S., JAN NE
RANDAZZO, D.D.S., LOC VINH VW, D.D.S.,

DEFENDANTS- APPELLANTS;

ET AL., DEFENDANTS.

(ACTION NO. 1.)

SHANTEL JOHNSON, AS PARENT AND NATURAL GUARDI AN OF

| NFANT KEVI N BUTLER, VERONI CA ROBI NSON, AS PARENT
AND NATURAL GUARDI AN OF | NFANT ARI ANA FLORES, DEM TA
GARRETT, AS PARENT AND NATURAL GUARDI AN OF | NFANT

|’ YANA GARCl A SANTCS, KATHRYN JUSTI CE, AS PARENT AND
NATURAL GUARDI AN OF | NFANT BREYONNA HOWARD, ELI ZABETH
LORRAI NE, AS PARENT AND NATURAL GUARDI AN OF | NFANT
SHI LOH LORRAI NE, JR., LAPORSHA SHAW AS PARENT AND
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NATURAL GUARDI AN OF | NFANT ALEXI S PARKER, ROBERT
RALSTON, AS PARENT AND NATURAL GUARDI AN OF | NFANT
BRANDI E RALSTQON, KATRI CE MARSHALL, AS PARENT AND
NATURAL GUARDI AN OF | NFANT LESANA RGSS, Tl FFANY
HENTON, AS PARENT AND NATURAL GUARDI AN OF | NFANT
COREY SM TH AND JANET TABER, AS PARENT AND NATURAL
GUARDI AN OF | NFANT JON TABER,

PLAI NTI FFS- RESPONDENTS,

\%

FORBA HOLDI NGS, LLC, NOW KNOWN AS CHURCH STREET
HEALTH MANAGEMENT, LLC, FORBA NY, LLC, FORBA, LLC,

NOW KNOAWN AS LI CSAC, LLC, FORBA NY, LLC, NOW KNOWN

AS LI CSAC NY LLC, DD MARKETI NG, |NC., DERCSE
MANAGEMENT, LLC, SMALL SM LES DENTI STRY OF

ROCHESTER, LLC, DANIEL E. DERCSE, M CHAEL A

DERCSE, D.D.S., EDWARD J. DERCSE, D.D.S., ADOLPH R
PADULA, D.D.S., WLLIAM A MJELLER D.D.S., M CHAEL W
ROUMPH, SHILPA AGADI, D.D.S., KOURY BONDS, D.D.S.,

| SMATU KAMARA, D.D.S., KEIVAN ZOUFAN, D.D.S.,

SONNY KHANNA, D.D.S., KIMPHAM D.D.S., LAWANA

FUQUAY, D.D.S., DEFENDANTS- APPELLANTS;

ET AL., DEFENDANTS.

(ACTION NO. 2.)

TI MOTHY ANGUS, AS PARENT AND NATURAL GUARDI AN OF

| NFANT JACOB ANGUS, JESSALYN PURCELL, AS PARENT AND
NATURAL GUARDI AN OF | NFANT | SAl AH BERG, BRI AN CARTER,
AS PARENT AND NATURAL GUARDI AN OF | NFANT BRI ANA
CARTER, APRI L FERGUSON, AS PARENT AND NATURAL GUARDI AN
OF | NFANT JOSEPH FERGUSON, SHERAI N RI VERA, AS PARENT
AND NATURAL GUARDI AN OF | NFANT SHADAYA G LMORE, TONYA
POTTER, AS PARENT AND NATURAL GUARDI AN OF | NFANT

DESI RAEE HAGER, NANCY WARD, AS LEGAL CUSTODI AN OF | NFANT
AALY! ARCSE LABOVBARD- BLACK, NANCY WARD, AS LEGAL
CUSTODI AN OF | NFANT MANUEL LABORDE, JR., JENNI FER
BACON, AS PARENT AND NATURAL GUARDI AN OF | NFANT ASHLEY
PARKER AND COURTNEY CONRAD, AS PARENT AND NATURAL
GUARDI AN OF | NFANT ZAKARY W LSON,

PLAI NTI FFS- RESPONDENTS,

Vv

FORBA HOLDI NGS, LLC, NOW KNOWN AS CHURCH STREET

HEALTH MANAGEMENT, LLC, FORBA NY, LLC, FORBA, LLC,

NOW KNOMAN AS LI CSAC, LLC, FORBA NY, LLC, NOW KNOW

AS LI CSAC NY LLC, DD MARKETI NG | NC., DERCSE
MANAGEMENT, LLC, SMALL SM LES DENTI STRY OF ALBANY, LLC,
ALBANY ACCESS DENTI STRY, PLLC, DAN EL E. DERGCSE,

M CHAEL A. DERCSE, D.D.S., EDWARD J. DERCSE, D.D.S.,
ADOLPH R. PADULA, D.D.S., WLLIAM A MJELLER, D.D. S.,
M CHAEL W ROUMPH, MAZI AR | ZADI, D.D.S., JUD TH MORI,
D.D.S., LISSETTE BERNAL, D.D.S., EDM SE FORESTAL,

996
CA 12-01911
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D.D.S., EVAN GOLDSTEIN, D.D.S., KEERTH GOLLA,

D.D.S., NASSEF LANCEN, D.D.S., DEFENDANTS- APPELLANTS;

ET AL., DEFENDANTS.

(ACTION NO. 3.)

SM TH, SOVI K, KENDRI CK & SUGNET, P.C., SYRACUSE (KEVIN E. HULSLANDER
OF COUNSEL), FOR DEFENDANTS- APPELLANTS FORBA HCOLDI NGS, LLC, NOW KNOMN
AS CHURCH STREET HEALTH MANAGEMENT, LLC, FORBA NY, LLC, SMALL SM LES
DENTI STRY OF ALBANY, LLC, ALBANY ACCESS DENTI STRY, PLLC, SMALL SM LES
DENTI STRY OF ROCHESTER, LLC AND SMALL SM LES DENTI STRY OF SYRACUSE,
LLC

O CONNOR, O CONNOR, BRESEE & FIRST, P.C., ALBANY (DANI ELLE N. MEYERS
OF COUNSEL), FOR DEFENDANTS- APPELLANTS FORBA, LLC, NOW KNOWN AS

LI CSAC, LLC, FORBA NY, LLC, NOW KNOMWN AS LI CSAC NY LLC, DD MARKETI NG,
I NC., DEROSE MANAGEMENT, LLC, DANIEL E. DEROSE, M CHAEL A. DERCSE,
D.D.S., EDWARD J. DERCSE, D.D.S., ADCLPH R. PADULA, D.D.S., WLLIAM A
MUELLER, D.D.S. AND M CHAEL W ROUMPH.

W LSON ELSER MOZKOW TZ EDELMAN & DI CKER LLP, ALBANY ( MELI SSA A
MURPHY- PETROS OF COUNSEL), FOR DEFENDANTS- APPELLANTS MAZI AR | ZADI
D.D.S., JUDITH MORI, D.D.S., EDM SE FORESTAL, D.D.S., EVAN GOLDSTEI N,

D.D. S : KEERTHI GOLLA, D.D.S., NASSEF LANCEN, D.D.S., NAVEED AMAN,
D.D.S., TAREK ELSAFTY, D.D.S., YAQOOB KHAN, D.D.S., SH LPA AGADI ,
D.D.S., KOURY BONDS, D.D.S., KIMPHAM D.D.S., | SVATU KAMARA, D.D. S.

AND SONNY KHANNA, D.D. S.

HANCOCK ESTABROCK, LLP, SYRACUSE (ALAN J. PIERCE OF COUNSEL), FOR
DEFENDANTS- APPELLANTS KEI VAN ZOUFAN, D.D.S., LAWANA FUQUAY, D.D.S.,
LOC VINH VUU, D.D.S., JANINE RANDAZZO, D.D.S. AND LI SSETTE BERNAL,
D.D. S

PONERS & SANTOLA, LLP, ALBANY (M CHAEL J. HUTTER OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal s from an order of the Supreme Court, Onondaga County (John
C. Cherundolo, A J.), entered Cctober 4, 2012. The order, inter alia,
deni ed the notions of defendants-appellants to dismss certain causes
of action in the anmended conpl ai nts.

It is hereby ORDERED that the order so appealed fromis
unani mously nodified on the |aw by granting the notions in part and
dism ssing the first and third causes of action of the anended
conpl ai nt s agai nst def endant s-appel l ants and di smssing the fourth
cause of action of the anmended conplaints insofar as it alleges a
vi ol ati on of General Business Law 8 350 agai nst the individual
def endant s-appel lants with the exception of Daniel E. DeRose, M chael
A. DeRose, D.D.S., Edward J. DeRose, D.D.S., Adolph R Padula, D.D.S.
Wlliam A Mieller, D.D.S., and Mchael W Rounph, and as nodified the
order is affirmed w thout costs.

Menorandum  These three actions were comenced by vari ous
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plaintiffs asserting causes of action for fraud, battery, breach of
fiduciary duty, breach of General Business Law 88 349 and 350,

mal practice, negligence, and failure to obtain infornmed consent based
on dental treatnment provided to the subject children. These actions
have been coordi nated for purposes of discovery pursuant to 22 NYCRR
202.69 in Onondaga County Supreme Court. Defendants-appellants noved
to dismss certain causes of action in the anmended conpl aints, which
the court denied in their entirety. On this consolidated appeal,
there are four groups of defendants-appellants: Forba, LLC, now known
as LICSAC, LLC, et al. (Ad FORBA); Forba Hol dings, LLC, now known as
Church Street Heal th Managenent, LLC, et al. (New FORBA); Keivan
Zoufan, D.D.S., et al. (Five Dentists); and Maziar lzadi, D.D.S., et
al. (Fourteen Dentists) (collectively, defendants).

We agree with defendants that the court erred in denying those
parts of their respective notions seeking dismssal of the fraud and
breach of fiduciary duty causes of action, and we therefore nodify the
order by dismssing the first and third causes of action of the
anended conpl ai nts agai nst defendants. “Dism ssal of a fraud cause of
action is required ‘[where [it] gives rise to danages which are not
separate and distinct fromthose flowng froman alleged [dental]
mal practice cause of action’ ” (Abrahamv Kosinski, 251 AD2d 967, 967-
968; see G annetto v Knee, 82 AD3d 1043, 1045; Haga v Pyke, 19 AD3d
1053, 1055). Inasnuch as the damages sought by plaintiffs, including
punitive danmages, are the sanme for the fraud and dental mal practice
causes of action, we conclude that the fraud cause of action nust be
di sm ssed. W further conclude that the breach of fiduciary duty
cause of action nust be disni ssed because it is duplicative of the
mal practice cause of action (see Padilla v Verczky-Porter, 66 AD3d
1481, 1484; see generally Adanmski v Lama, 56 AD3d 1071, 1072-1073;
Weil, Gotshal & Manges, LLP v Fashi on Boutique of Short Hills, Inc.,
10 AD3d 267, 271). Both the breach of fiduciary duty cause of action
and dental nal practice cause of action are based on the sane facts and
seek identical relief (cf. Uico Cas. Co. v Wlson, Elser, Mskowtz,
Edel man & Di cker, 56 AD3d 1, 9).

We reject the contention of the Fourteen Dentists that the
General Business Law 8 349 claimis duplicative of other causes of
action in the anmended conplaints (see generally Gaidon v Guardian Life
Ins. Co. of Am, 94 NY2d 330, 343-344; Karlin v IVF Am, 93 Ny2d 282,
290- 294, rearg denied 93 Ny2d 989), and we also reject the contention
of the Five Dentists and the Fourteen Dentists that plaintiffs failed
to state a cause of action with respect to the General Business Law §
349 claim (see generally Stutman v Chem cal Bank, 95 Ny2d 24, 29;

Gai don, 94 Ny2d at 344). Plaintiffs alleged a schenme whereby the

i ndi vi dual dentists nade fraudul ent m srepresentations to parents and
custodi ans to induce consent for dental procedures, resulting in harm
to the subject children. Wth respect to the General Business Law §
350 claim however, we agree with the Five Dentists and the Fourteen
Dentists that the claimshould be dism ssed agai nst them and we
therefore further nodify the order accordingly. Section 350 prohibits
“[f]al se advertising in the conduct of any business, trade or commerce
or in the furnishing of any service . . .” lnasnuch as the anended
conplaints do not allege that those individual dentists were invol ved
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in any fal se advertising, that claimnmnust be dism ssed agai nst them

We reject the contention of AOd FORBA, New FORBA, and the Five
Dentists that the battery cause of action should be dismssed. A
battery cause of action may be nmintai ned where the allegation is that
t he dental professional did not obtain consent for the procedure or
treatment (see VanBrocklen v Erie County Med. Ctr., 96 AD3d 1394,
1394). Here, plaintiffs alleged that consent was obtained by fraud,
which is the equivalent of no consent at all (see generally Darrah v
Kite, 32 AD2d 208, 210-211).

We have considered the remaining contentions raised by the
parties and conclude that they are without nerit.

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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PRESENT: CENTRA, J.P., PERADOTTO, CARNI, AND LINDLEY, JJ.

TOMWN OF THROOP, PLAI NTI FF- APPELLANT,
\% ORDER

CHRI STI NE CORDWAY, DEFENDANT- RESPONDENT.

NORVAN J. CHI RCO, AUBURN, FOR PLAI NTI FF- APPELLANT.

NATI ONAL CENTER FOR LAW AND ECONOM C JUSTI CE, NEW YORK CI TY (JENNY R
A. PELAEZ OF COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Cayuga County (Thomas
G Leone, A J.), entered March 22, 2012. The order reversed and
vacated a deci sion and order of the Town of Throop Town Court, dated
August 16, 2011.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed wi thout costs for the reasons stated in the
deci sion at Suprene Court.

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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PRESENT: CENTRA, J.P., PERADOTTO, CARNI, AND LINDLEY, JJ.

DEBBI E CARTER, PLAI NTI FF- RESPONDENT,
\% ORDER
SYRACUSE UNI VERSI TY AND SYRACUSE UNI VERSI TY

CARRI ER DOVE STADI UM DEFENDANTS- APPELLANTS,
ET AL., DEFENDANT.

BOND, SCHCENECK & KING PLLC, SYRACUSE (THOVAS R. SM TH OF COUNSEL),
FOR DEFENDANTS- APPELLANTS.

ROBERT F. JULIAN, P.C, UTICA (ROBERT F. JULI AN OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Onondaga County (Jamnes
P. Murphy, J.), entered Cctober 18, 2012. The order, anong ot her
t hi ngs, denied the notion of defendants Syracuse University and
Syracuse University Carrier Done Stadiumfor sunmary judgnent.

Now, upon reading and filing the stipulation discontinuing appeal
signed by the attorneys for the parties on May 22, 2013,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
W t hout costs upon stipul ation.

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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PRESENT: CENTRA, J.P., PERADOTTO, CARNI, AND LINDLEY, JJ.

SYSCO SYRACUSE, LLC, PLAI NTI FF- RESPONDENT,
\% MEMORANDUM AND ORDER

STUART EGAN, 111, AND MAI NES PAPER & FOCD
SERVI CE, | NC., DEFENDANTS- APPELLANTS.

LAW FI RM OF FRANK W M LLER, EAST SYRACUSE (JOHN A. SI CKI NGER OF
COUNSEL), FOR DEFENDANTS- APPELLANTS.

CONNORS & VI LARDO, LLP, BUFFALO (VI NCENT E. DOYLE, 111, OF COUNSEL),
FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Onondaga County
(Deborah H. Karalunas, J.), entered Novenber 8, 2012. The order
granted plaintiff a prelimnary injunction, which was effective until
March 29, 2013, prohibiting defendant Stuart Egan, |1l fromsoliciting
or assisting anyone else to solicit certain custoners of plaintiff
t hat Egan serviced during his |last year of enploynment with plaintiff.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs.

Menorandum Plaintiff comenced this action seeking to enforce
certain provisions of an enploynment agreenment and thereafter noved for
injunctive relief. Suprenme Court granted a prelimnary injunction,
whi ch was effective until March 29, 2013, prohibiting defendant Stuart
Egan, Ill1 fromsoliciting or assisting anyone else to solicit certain
custoners of plaintiff that Egan had serviced during the |ast year of
his enploynment with plaintiff. Inasnmuch as the challenged injunction
has expired, we dism ss defendants’ appeal as noot (see H Meer Dental
Supply Co. v Comm sso, 269 AD2d 662, 663; see al so Confidenti al
Br okerage Servs., Inc. v Confidential Planning Corp., 85 AD3d 1268,
1270 n 2; Interface Solutions, Inc. v Donoghue, 37 AD3d 1127, 1128).
Contrary to defendants’ contention, this case does not fall within an
exception to the nootness doctrine (see generally Matter of Hearst
Corp. v Cyne, 50 Ny2d 707, 714-715). Defendants contend that the
appeal is not noot because the issuance of the injunction “directly
bears upon the matters at issue in the plenary action.” W reject
that contention inasnmuch as “ ‘[t]he granting or refusal of a
tenporary injunction does not constitute the |aw of the case or an
adj udication on the nerits’ ” (Digitronics Inventioneering Corp. v
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Jameson, 11 AD3d 783, 784).

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department
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CAF 12- 01557
PRESENT: SM TH, J.P., FAHEY, SCONIERS, VALENTINO AND WHALEN, JJ.

IN THE MATTER OF KENNETH E. W LLI AMS,
PETI TI ONER- APPELLANT,

\% ORDER

MKI M WLLIAMS, RESPONDENT- RESPONDENT.

MCKEE LAW OFFI CE, SYRACUSE (JESSICA M MCKEE OF COUNSEL), FOR
PETI TI ONER- APPELLANT.

GRANI TO & SONDEJ, PLLC, LIVERPOOL (V. JAMES GRANITO, JR, OF COUNSEL),
FOR RESPONDENT- RESPONDENT.

Appeal from an order of the Fam |y Court, Onondaga County
(M chael L. Hanuszczak, J.), entered May 21, 2012 in a proceedi ng
pursuant to Famly Court Act article 4. The order denied the
obj ection of petitioner to an order of the Support Magistrate.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on August 30, 2013,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department
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CA 13-00418
PRESENT: SM TH, J.P., FAHEY, SCONI ERS, VALENTINO, AND WHALEN, JJ.

@QUS M CHAEL FARI NELLA, AS ADM NI STRATOR OF THE
ESTATE OF MAGDALENA MARTA LUBOWSKA, DECEASED,
MARI USZ LUBOWBKI AND KATARZYNA LUBOWSKA,

CLAI MANTS- APPELLANTS,

\% ORDER

STATE OF NEW YORK, DEFENDANT- RESPONDENT.
(CLAIM NO. 116051.)

SANDERS, SANDERS, BLOCK, WOYClI K, VI ENER & GROSSVMAN, P.C., M NEOLA
(EDWARD J. NI TKEW CZ OF COUNSEL), FOR CLAI MANTS- APPELLANTS.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (JULIE M SHERI DAN OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Court of Clainms (Mchael E. Hudson,
J.), entered June 1, 2012. The order granted the notion of defendant
for summary judgnment dism ssing the claim

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at the Court of O ains.

Entered: Septenber 27, 2013 Frances E. Cafarell
Clerk of the Court
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Appellate Division, Fourth Judicial Department
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CA 13-00128
PRESENT: SM TH, J.P., FAHEY, SCONI ERS, VALENTINO, AND WHALEN, JJ.

KATHERI NE FRASCELLA AND Tl MOTHY FRASCELLA,
| NDI VI DUALLY AND AS PARENTS AND NATURAL
GUARDI ANS OF GABRI EL FRASCELLA, AN | NFANT,
PLAI NTI FFS- RESPONDENTS,

\% ORDER

HAMBURG CENTRAL SCHOCL DI STRI CT, STEVEN
ACHRAMOVI TZ, PAUL PI ETRANTONE, ANNE G LHOOLY
AND REBECCA S| PPRELL BUCZAK,

DEFENDANTS- APPELLANTS.

HURWTZ & FINE, P.C., BUFFALO (DAVI D ADAM5 OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

LAW OFFI CE OF LAURI E A. BAKER, HAMBURG (LAURI E A. BAKER OF COUNSEL),
AND MURPHY MEYERS, LLP, ORCHARD PARK, FOR PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Erie County (John F.
O Donnell, J.), entered Novenber 19, 2012. The order denied the
notion of defendants to dismss plaintiffs’ second cause of action.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: Sept enber 27, 2013 Frances E. Cafarell
Clerk of the Court



MOTI ON NO. (477/81) KA 13-00983. — THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V RI CHARD GL.0OSS, DEFENDANT- APPELLANT. — Mbdtion for wit of
error coram nobi s deni ed. PRESENT: CENTRA, J.P., FAHEY, PERADOITO,

SCONI ERS, AND WHALEN, JJ. (Filed Sept. 27, 2013.)

MOTI ON NOS. (1546-1547/98) KA 12-01290. -- THE PEOPLE OF THE STATE OF NEW
YORK, RESPONDENT, V FRANKLI N B. BROW, DEFENDANT- APPELLANT. KA 12-01291. -
- THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V FRANKLI N B. BROWN,

DEFENDANT- APPELLANT. — Motion for |eave to appeal to the Court of Appeals
di sm ssed (see CPL 450.90 [1]). PRESENT: SCUDDER, P.J., SM TH, PERADOITO,

LI NDLEY, AND SCONI ERS, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO. (626/02) KA 00-03001. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V ANTHONY YOUNGBLOOD, DEFENDANT- APPELLANT. -- Modtion for wit
of error coram nobis deni ed. PRESENT: SCUDDER, P.J., CENTRA, FAHEY,

PERADOTTO, AND WHALEN, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO. (905/02) KA 01-01982. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V SHONDELL J. PAUL, DEFENDANT- APPELLANT. -- Mdtion for wit of
error coram nobi s deni ed. PRESENT: SCUDDER, P.J., LINDLEY, SCON ERS,

VALENTI NO, AND WHALEN, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO (1383/02) KA 01-01975. -- THE PEOPLE OF THE STATE OF NEW YORK,



RESPONDENT, V DERRI CK D. MARTI N, DEFENDANT- APPELLANT. -- Mdtion for wit of
error coram nobi s deni ed. PRESENT: SCUDDER, P.J., FAHEY, LI NDLEY,

SCONI ERS, AND VALENTINO, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO. (802/03) KA 01-00914. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V SHARROAL DAVI S, ALSO KNOWN AS SHARROD DAVI S,

DEFENDANT- APPELLANT. -- Motion for wit of error coram nobis denied.
PRESENT: SCUDDER, P.J., CENTRA, FAHEY, CARNI, AND WHALEN, JJ. (Filed

Sept. 27, 2013.)

MOTI ON NO. (1244/06) KA 05-01412. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V LAVI ONE GAI NEY, ALSO KNOMN AS “ SPRAY, ” DEFENDANT- APPELLANT.
-- Motion for wit of error coram nobi s deni ed. PRESENT: SCUDDER, P.J.,

CENTRA, LI NDLEY, VALENTINO, AND WHALEN, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO. (1316/06) KA 04-02937. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V CONSTANTINE L. JACKSON, DEFENDANT- APPELLANT. -- Motion for
reargunment and for other relief denied. PRESENT: SMTH, J.P., CENTRA,

FAHEY, PERADOTTO, AND SCONI ERS, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO. (134/07) KA 06-00051. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V TOBI AS NI CKELS, DEFENDANT- APPELLANT. -- Motion for wit of
error coram nobi s denied. PRESENT: SCUDDER, P.J., FAHEY, LI NDLEY,
SCONI ERS, AND VALENTINO, JJ. (Filed Sept. 27, 2013.)

2



MOTI ON NO. (1011/07) KA 06-00940. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V EDUNDABI RA O QJO, DEFENDANT- APPELLANT. -- Mtion for wit of
error coram nobi s deni ed. PRESENT: SCUDDER, P.J., CENTRA, FAHEY, LI NDLEY,

AND SCONI ERS, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO. (91/08) KA 01-00517. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V M CHAEL RAMSEY, DEFENDANT- APPELLANT. -- Modtion for wit of
error coram nobi s deni ed. PRESENT: CENTRA, J.P., FAHEY, PERADOTTOQ,

LI NDLEY, AND VALENTINO, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO. (608/08) KA 05-01153. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V PRESTON BOYD, DEFENDANT- APPELLANT. -- Mdtion for wit of
error coram nobi s deni ed. PRESENT: SCUDDER, P.J., CENTRA, FAHEY, LI NDLEY,

AND VALENTINO, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO. (124/09) KA 06-03044. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V CONSTANTI NE JACKSON, DEFENDANT- APPELLANT. -- Motion for
reargunment and for other relief denied. PRESENT: SMTH, J.P., CENTRA,

FAHEY, PERADOTTO, AND SCONI ERS, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO. (725/11) KA 09-02332. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V DARREN MCEATHRON, DEFENDANT- APPELLANT. -- Mdtion for wit of
error coram nobi s deni ed. PRESENT: SMTH, J.P., FAHEY, CARN, LI NDLEY,

AND WHALEN, JJ. (Filed Sept. 27, 2013.)
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MOTI ON NO. (994/11) KA 08-01129. -- THE PEOPLE OF THE STATE OF NEW YORK
RESPONDENT, V TERRI S HANKS, DEFENDANT- APPELLANT. -- Mdtion for wit of
error coram nobi s deni ed. PRESENT: SCUDDER, P.J., SM TH, LI NDLEY, AND

SCONI ERS, JJ. (Filed Sept. 27, 2013.)

MOTI ON NOS. (48/12 and 53/12) KA 08-00031. -- THE PEOPLE OF THE STATE OF
NEW YORK, RESPONDENT, V JASON J. BROOKS, DEFENDANT- APPELLANT. ( APPEAL NO
1.) KA 08-00032. -- THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V
JASON J. BROCKS, DEFENDANT- APPELLANT. (APPEAL NO 2.) — Motion for wit
of error coram nobis granted. Menorandum Defendant contends that he was

deni ed effective assistance of appell ate counsel because counsel failed to
rai se an i ssue on direct appeal that would have resulted in reversal
specifically, defendant was denied effective assistance of counsel because
trial counsel failed to provide conflict-free representation. Upon our
review of the notion papers, we conclude that the issue may have nerit.
Therefore, the orders of January 31, 2012 are vacated and this Court wll
consi der the appeals de novo (see People v LeFrois, 151 AD2d 1046).
Defendant is directed to file and serve his records and briefs wth this

Court on or before January 9, 2014. PRESENT: SCUDDER, P.J., SM TH,

PERADOTTO, LI NDLEY, AND SCONI ERS, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO. (123/12) TP 11-01675. -- IN THE MATTER OF W LLI AM EDWARDS
PETI TI ONER, V BRI AN FI SCHER, COWM SSI ONER, NEW YORK STATE DEPARTMENT COF

CORRECTI ONAL SERVI CES, RESPONDENT. -- Mdtion for reargunent denied.



PRESENT: SM TH, J.P., FAHEY, CARNI, AND SCONI ERS, JJ. (Filed Sept. 27,

2013.)
MOTI ON NO. (748.1/12) KA 05-00172. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V CYRI L W NEBRENNER, DEFENDANT- APPELLANT. -- Motion for

reargunent denied. PRESENT: SCUDDER, P.J., CENTRA, FAHEY, PERADOTITO, AND

SCONI ERS, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO. (1326/12) KA 10-02447. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V M CHI AL E. FOSTER, DEFENDANT- APPELLANT. -- Mtion for wit of
error coram nobi s deni ed. PRESENT: SCUDDER, P.J., FAHEY, CARN, LI NDLEY,

AND SCONI ERS, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO (210/13) CA 12-01733. -- N KKI PAGAN, PLAI NTI FF- RESPONDENT-
APPELLANT, V FRANK RAFTER, DEFENDANT- APPELLANT- RESPONDENT. -- Mdtion for

reargunment or |eave to appeal to the Court of Appeals denied. PRESENT:

SMTH, J.P., PERADOITO CARNI, AND VALENTINO, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO. (302/13) CAF 12-00796. -- IN THE MATTER OF HEATHER A. COLE,

PETI TI ONER- APPELLANT, V M CHAEL JAMES NOFRI, RESPONDENT- RESPONDENT. KELLY
M CORBETT, ESQ , ATTORNEY FOR THE CHI LD, APPELLANT. -- Mbdtion for
reargunment or |eave to appeal to the Court of Appeals denied. PRESENT:
CENTRA, J.P., FAHEY, CARNI, SCON ERS, AND MARTOCHE, JJ. (Filed Sept. 27,

2013.)



MOTI ON NO. (309/13) CA 12-01766. -- IN THE MATTER OF ARBI TRATI ON BETWEEN
ONTARI O COUNTY AND ONTARI O COUNTY SHERI FF, PETI TI ONERS- APPELLANTS, AND
ONTARI O COUNTY SHERI FF'S UNI'T 7850-01, CSEA LOCAL 1000, AFSCME, AFL-Cl GO
RESPONDENT- RESPONDENT. -- Motion for |eave to appeal to the Court of
Appeal s deni ed. PRESENT: CENTRA, J.P., FAHEY, CARNI, AND SCON ERS, JJ.

(Filed Sept. 27, 2013.)

MOTI ON NO (333/13) CA 12-01631. -- RI CHARD VESTGATE, PLAI NTI FF- APPELLANT,
V DAVI D S. BRODERI CK, AS ADM NI STRATOR OF THE ESTATE OF THOVAS D. HOGAN,
111, KAREN HOGAN, DEFENDANTS- RESPONDENTS, ET AL., DEFENDANT. -- Mdtion for

reargunent or |leave to appeal to the Court of Appeals denied. PRESENT:

SCUDDER, P.J., FAHEY, SCON ERS, AND VALENTINO, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO. (355/13) CA 12-01574. -- CHRI STOPHER HAM LTON, PLAI NTI FF-
APPELLANT, V JOHN M LLER, DAVID M LLER, JULES MJSI NGER, DOUG MJSI NGER AND
SI NGER ASSCCl ATES, DEFENDANTS- RESPONDENTS. -- Mdtion to resettle and
clarify denied. Cross notion to resettle and nodify deni ed. PRESENT
SMTH, J.P., PERADOITO, LI NDLEY, VALENTINO, AND WHALEN, JJ. (Filed Sept.
27, 2013.)

MOTI ON NO. (372/13) CA 12-01132. -- IN THE MATTER OF GREEN THUMB LAWN CARE,
I NC. AND JOHN KNUTSQN, PH. D., PETI TI ONERS- PLAI NTI FFS- APPELLANTS, V PETER M

| WVANOW CZ, ACTI NG COW SSI ONER, AND NEW YORK STATE DEPARTMENT OF



ENVI RONVENTAL CONSERVATI ON, RESPONDENTS- DEFENDANTS- RESPONDENTS.  ( APPEAL
NO. 1.) -- Motion for |eave to appeal to the Court of Appeals denied.
PRESENT: SCUDDER, P.J., SM TH, CENTRA, CARNI, AND SCONIERS, JJ. (Filed

Sept. 27, 2013.)

MOTI ON NO. (373/13) CA 12-01133. -- IN THE MATTER OF GREEN THUMB LAWN CARE,
I NC. AND JOHN KNUTSON, PH.D., PETI TI ONERS- APPELLANTS, V NEW YORK STATE
DEPARTMENT OF ENVI RONMENTAL CONSERVATI ON, RESPONDENT- RESPONDENT.  ( APPEAL
NO. 2.) -- Motion for |eave to appeal to the Court of Appeal s denied.
PRESENT: SCUDDER, P.J., SM TH, CENTRA, CARNI, AND SCON ERS, JJ. (Filed

Sept. 27, 2013.)

MOTI ON NO. (378/13) CA 11-02445. -- PATRICI A CURTO, PLAI NTI FF- APPELLANT, V
ZITTEL' S DAIRY FARM JOHN ZI TTEL, SANDY ZI TTEL, THOVAS DEXTER AND JEFFREY
GASPER, DEFENDANTS- RESPONDENTS. (APPEAL NO. 1.) -- Mdtion for reargunent
or |eave to appeal to the Court of Appeals denied. PRESENT: SCUDDER,

P.J., SMTH, CENTRA, CARNI, AND SCONIERS, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO. (379/13) CA 11-02446. -- PATRICI A CURTO, PLAI NTI FF- APPELLANT, V
ZITTEL' S DAIRY FARM JOHN ZI TTEL, SANDY ZI TTEL, THOVAS DEXTER AND JEFFREY
GASPER, DEFENDANTS- RESPONDENTS. (APPEAL NO. 2.) -- Mdtion for reargunent
or |eave to appeal to the Court of Appeals denied. PRESENT: SCUDDER,

P.J., SMTH, CENTRA, CARNI, AND SCONIERS, JJ. (Filed Sept. 27, 2013.)



MOTI ON NO. (380/13) CA 11-02447. -- PATRICI A CURTO PLAI NTI FF- APPELLANT, V
ZI TTEL’ S DAIRY FARM JOHN ZI TTEL, SANDY ZI TTEL, THOVAS DEXTER AND JEFFREY
GASPER, DEFENDANTS- RESPONDENTS. (APPEAL NO. 3.) -- Mdtion for reargunent

or |eave to appeal to the Court of Appeals denied. PRESENT: SCUDDER,

P.J., SMTH, CENTRA, CARNI, AND SCONIERS, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO. (381/13) CA 12-00244. -- PATRICI A CURTO PLAI NTI FF- APPELLANT, V
ZI TTEL’ S DAIRY FARM JOHN ZI TTEL, SANDY ZI TTEL, THOVAS DEXTER AND JEFFREY
GASPER, DEFENDANTS- RESPONDENTS. (APPEAL NO. 4.) -- Mdtion for reargunent

or |eave to appeal to the Court of Appeals denied. PRESENT: SCUDDER,

P.J., SMTH, CENTRA, CARNI, AND SCONIERS, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO. (433/13) TP 12-02130. -- IN THE MATTER OF JAYSON BULMAHN,

PETI TI ONER, V NEW YORK STATE OFFI CE OF MEDI CAI D | NSPECTOR GENERAL AND NEW
YORK STATE DEPARTMENT OF HEALTH, RESPONDENTS. -- Modtion for reargunment or

| eave to appeal to the Court of Appeals denied. PRESENT: SCUDDER, P.J.,

PERADOTTO, LI NDLEY, AND VALENTINO, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO. (453/13) CA 12-01487. -- GERALD SCHM TT, PLAI NTI FF- APPELLANT, V
SANDRA SCHM TT, DEFENDANT- RESPONDENT. (APPEAL NO. 1.) -- Mdtion for
reargunent or anmendnent denied. PRESENT: CENTRA, J.P., FAHEY, CARNI, AND

WHALEN, JJ. (Filed Sept. 27, 2013.)



MOTI ON NO. (478/13) CA 12-01827. -- SUE/ PERI OR CONCRETE & PAVI NG | NC.,
PLAI NTI FF- RESPONDENT, V LEW STON GOLF COURSE CORPORATI ON, SENECA NI AGARA
FALLS GAM NG CORPORATI ON, SENECA GAM NG CORPORATI ON, JEFFREY L. G LL, MARK
. HALFTOANN, GLORIA HERON, MAURICE A. JOHN, SR, M CHAEL L. JOHN, KAREN
KARSTEN, | NA K. LOCKE, ROBERT E. MELE, RICHARD K. NEPHEW MARI BEL PRI NTUP,
COCHI SE N. REDEYE, GARY SANDEN, KEVIN W SENECA, BARRY E. SNYDER, SR., AND
STEVE TOVE, DEFENDANTS- APPELLANTS, N AGARA COUNTY | NDUSTRI AL DEVELOPMENT
AGENCY, DEFENDANT- RESPONDENT, ET AL., DEFENDANTS. -- Mdtion for |eave to
appeal to the Court of Appeals granted. PRESENT: PERADOITO, J.P.,

LI NDLEY, VALENTI NO, AND WHALEN, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO (519/13) CA 12-01962. -- MARC A. NI COVETI, PLAI NTI FF- RESPONDENT,
V THE VI NEYARDS OF FREDONI A, LLC, W NTER- PFOHL, | NC., DEFENDANTS-
APPELLANTS, ET AL., DEFENDANTS. SCOIT PFOHL, ET AL., THI RD- PARTY

PLAI NTI FFS, V WESTERN NEW YORK PLUMBI NG- ELLI COTT PLUMBI NG AND REMCDELI NG
CO., INC., TH RD- PARTY DEFENDANT- APPELLANT. -- Mdtions and cross notions

for reargunent denied. Mtions and cross notions for |eave to appeal to
the Court of Appeals granted. PRESENT: SMTH, J.P., FAHEY, CARN,

SCONI ERS, AND WHALEN, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO. (573/13) KAH 12-00566. -- THE PEOPLE OF THE STATE OF NEW YORK EX
REL. W LLI AM CRENSHAW PETI Tl ONER- APPELLANT, V HAROLD GRAHAM

SUPERI NTENDENT, AUBURN CORRECTI ONAL FACI LI TY, RESPONDENT- RESPONDENT. - -



Motion for |eave to appeal to the Court of Appeals denied. PRESENT:

SCUDDER, P.J., SM TH, CENTRA, AND LI NDLEY, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO. (576/13) CAF 12-01093. -- IN THE MATTER OF CLARENCE R. BROWN,
PETI TI ONER- APPELLANT, V SHANNON TERW LLI GER AND MARY ANN TERW LLI CER,
RESPONDENTS- RESPONDENTS. I N THE MATTER OF CLARENCE R BROWN,

PETI TI ONER- APPELLANT, V KELLY FI NNERTY, RESPONDENT- RESPONDENT. -- Motion
for leave to appeal to the Court of Appeals denied. PRESENT: SCUDDER,

P.J., SMTH, CENTRA, AND LI NDLEY, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO. (580/13) CA 12-02297. -- IN THE MATTER OF JON M LADELFA, AS
ADM NI STRATOR OF THE GOODS, CHATTELS AND CREDI TS OF CHARLES M CHAEL
LADELFA, DECEASED, PETI TI ONER- RESPONDENT. GERALD A. CONI GLI G

OBJECTANT- APPELLANT. -- Motion for |eave to appeal to the Court of Appeals
deni ed. PRESENT: SCUDDER, P.J., CENTRA, LINDLEY, AND VALENTI NO, JJ.

(Filed Sept. 27, 2013.)

MOTI ON NO. (585/13) CA 13-00013. -- ROBERT M PAYTON, PLAI NTI FF- RESPONDENT,
V 5391 TRANSI T ROAD, LLC, AND CARROLS CORPCRATI ON, DEFENDANTS- APPELLANTS.
CARRCOLS, LLC, A WHOLLY OWNED SUBSI DI ARY OF CARROLS CORPCORATI ON, THI RD- PARTY
PLAI NTI FF- RESPONDENT- APPELLANT, V JOSEPH H. TUDOR, DO NG BUSI NESS AS JM
ENTERPRI SES, THI RD- PARTY DEFENDANT- APPELLANT- RESPONDENT. -- Mbdtion for

reargunment denied. PRESENT: SCUDDER, P.J., SM TH, CENTRA, AND LI NDLEY,
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JJ. (Filed Sept. 27, 2013.)

MOTI ON NO. (587/13) CA 12-02172. -- DI PIZI O CONSTRUCTI ON COVPANY, | NC.,
PLAI NTI FF- APPELLANT, V NI AGARA FRONTI ER TRANSPORTATI ON AUTHCRI TY,
DEFENDANT- RESPONDENT. (APPEAL NO. 1.) -- Mdtions for reargunment and | eave
to appeal to the Court of Appeals denied. PRESENT: SCUDDER, P.J., SM TH,

CENTRA, AND LINDLEY, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO. (590/13) TP 12-02305. -- IN THE MATTER OF JAMES M WEST, ALSO
KNOMN AS WESS, PETITI ONER, V M CHAEL SHEAHAN, SUPERI NTENDENT, FIVE PO NTS
CORRECTI ONAL FACI LI TY, RESPONDENT. -- Mdtion for perm ssion to appeal
denied. PRESENT: SMTH, J.P., FAHEY, CARNI, VALENTINO AND WHALEN, JJ.

(Filed Sept. 27, 2013.)

MOTI ON NO. (601/13) CA 12-02380. -- IN THE MATTER OF NORSE PI PELI NE, LLC,
PETI TI ONER- APPELLANT, V TOM OF BUSTI, TOM OF FRENCH CREEK, TOM OF NORTH
HARMONY AND TOAN OF SHERMAN, ET AL., RESPONDENTS- RESPONDENTS. ( APPEAL NO.
1.) -- Mdtion for reargunent or | eave to appeal to the Court of Appeals
denied. PRESENT: SMTH, J.P., FAHEY, CARNI, VALENTINO, AND WHALEN, JJ.

(Filed Sept. 27, 2013.)

MOTI ON NO. (602/13) CA 12-02058. -- KELLEY BUTTERFI ELD AND DOUGLAS

BUTTERFI ELD, PLAI NTI FFS- RESPONDENTS, V JAMES R CAPUTO, M D., JAMES R
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CAPUTO, M D., P.C , DEFENDANTS- APPELLANTS- RESPONDENTS, AND CROUSE HOSPI TAL,
DEFENDANT- RESPONDENT- APPELLANT. -- Mdtion for |eave to appeal to the Court
of Appeals denied. Al concur except FAHEY, J., who dissents and votes to
grant |leave to appeal to the Court of Appeals. PRESENT: SMTH, J.P.,

FAHEY, CARNI, VALENTI NO, AND WHALEN, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO. (606/13) CA 12-02381. -- IN THE MATTER OF NORSE PI PELI NE, LLC,
PETI TI ONER- APPELLANT, V TOM OF BUSTI, TOM OF FRENCH CREEK, TOM OF NORTH
HARMONY AND TOAN OF SHERMAN, ET AL., RESPONDENTS- RESPONDENTS. ( APPEAL NO.
2.) -- Motion for reargunent or |eave to appeal to the Court of Appeals
denied. PRESENT: SMTH, J.P., FAHEY, CARNI, VALENTINO, AND WHALEN, JJ.

(Filed Sept. 27, 2013.)

MOTI ON NO. (625/13) CA 13-00036. -- JOHAN W GRACE, PLAI NTI FF- RESPONDENT, V
M CHAEL R LAW PHI LLIPS LYTLE, LLP, ROBERT L. BRENNA, JR., AND BRENNA,
BRENNA & BOYCE, PLLC, DEFENDANTS- APPELLANTS. -- Mdtion for |eave to appeal
to the Court of Appeals granted. PRESENT: SCUDDER, P.J., PERADOITO

LI NDLEY, SCONI ERS, AND WHALEN, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO (651/13) CA 12-01858. -- DASZ, |INC., PLAINTIFF-APPELLANT, V
MERI TOCRACY VENTURES, LTD., ARTHUR N. BAILEY, U.S. COWERCI AL HABI TAT CO.,
DEFENDANTS- RESPONDENTS, ET AL., DEFENDANTS. -- Mdtion for reargunment or

| eave to appeal to the Court of Appeals denied. PRESENT: CENTRA, J.P.
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FAHEY, CARNI, AND SCONIERS, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO. (653/13) CA 12-02356. -- EVELYN M GRAY, PLAI NTI FF- APPELLANT, V
ASTON B. WLLIAVS, M D., DEFENDANT- RESPONDENT. -- Modtion for reargunment or

| eave to appeal to the Court of Appeals denied. PRESENT: CENTRA, J.P.,

FAHEY, CARNI, AND SCONI ERS, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO. (662/13) TP 12-02388. -- IN THE MATTER OF DAVI D REDMOND,

PETI TI ONER, V BRI AN FI SCHER, COWM SSI ONER, NEW YORK STATE DEPARTMENT OF
CORRECTI ONS AND COVMUNI TY SUPERVI SI ON, RESPONDENT. -- Mbdtion for reargunent
or reconsideration denied. PRESENT: SMTH, J.P., PERADOITO, LI NDLEY, AND

VALENTINO, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO. (680/13) CA 12-02001. -- FREDERI CK D. TAYLOR, PLAI NTI FF-
RESPONDENT, V DANRI CH HOVES, | NC., DEFENDANT- APPELLANT. -- Mdtion for
reargunment or |eave to appeal to the Court of Appeals denied. PRESENT:
SM TH, J.P., PERADOITO, LINDLEY, AND VALENTINO, JJ. (Filed Sept. 27,

2013.)

MOTI ON NO. (724/13) CA 12-02207. -- PATRICIA J. CURTO PLAI NTI FF- APPELLANT,
V NEW YORK STATE COLLEGE OF VETERI NARY MEDI CI NE AT CORNELL, CORNELL
UNI VERSI TY, NELSON ROTH, VALERI E CROSS, HUNTER RAWLI NGS, 111, DONALD SM TH,

KATHERI NE EDMONDSQON, LI SA CLARK, SUSAN STEVENS SUAREZ, LI NDA ALLEN M ZER,
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VENDY TARLOW WALTER LYNN AND DANI LEE POPPENSI EK, DEFENDANTS- RESPONDENTS,
ET AL., DEFENDANTS. (APPEAL NO. 1.) -- Mdtion for reargunent or |eave to

appeal to the Court of Appeals denied. PRESENT: SMTH, J.P., FAHEY,

CARNI, VALENTI NO, AND WHALEN, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO. (725/13) CA 12-02209. -- PATRICIA J. CURTO, PLAI NTI FF- APPELLANT,
V NEW YORK STATE COLLEGE OF VETERI NARY MEDI CI NE AT CORNELL, CORNELL

UNI VERSI TY, NELSON ROTH, VALERI E CROSS, HUNTER RAWLI NGS, 11, DONALD SM TH,
KATHERI NE EDMONDSON, LI SA CLARK, SUSAN STEVENS SUAREZ, LI NDA ALLEN M ZER,
VENDY TARLOWN WALTER LYNN AND DANI LEE POPPENSI EK, DEFENDANTS- RESPONDENTS,
ET AL., DEFENDANTS. (APPEAL NO. 2.) -- Mtion for reargunent or |eave to

appeal to the Court of Appeals denied. PRESENT: SMTH, J.P., FAHEY,

CARNI, VALENTI NO, AND WHALEN, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO. (750/13) CA 12-01684. -- APRYL CALACI, PLAI NTI FF- RESPONDENT, V
ALLI ED | NTERSTATE, I NC., ALLIED I NTERSTATE, LLC AND I QOR US | NC.,
DEFENDANTS- APPELLANTS. (APPEAL NO. 2.) -- Modtion for reargunment or |eave

to appeal to the Court of Appeals denied. PRESENT: SCUDDER, P.J., CENTRA,

FAHEY, CARNI, AND LI NDLEY, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO (753/13) KA 03-01616. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V JAMES PENNI NGTON, DEFENDANT- APPELLANT. -- Mbdtion for

reargunment denied. PRESENT: CENTRA, J.P., SCON ERS, VALENTINO, AND
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WHALEN, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO. (757/13) KA 10-00178. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V MARQUI S STANLEY, DEFENDANT- APPELLANT. -- Mbdtion for
reargunent denied. PRESENT: CENTRA, J.P., PERADOITO SCON ERS, VALENTI NG,

AND WHALEN, JJ. (Filed Sept. 27, 2013.)

MOTI ON NO (789/13) KA 10-00056. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V BLAI R CHATTLEY, DEFENDANT- APPELLANT. -- Mbtion for reargunent
deni ed. PRESENT: CENTRA, J.P., FAHEY, PERADOTITO, AND LINDLEY, JJ. (Filed

Sept. 27, 2013.)

MOTI ON NO. (813/13) KA 12-01270. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V RUSSELL YOUNG DEFENDANT- APPELLANT. -- Mbtion for reargunent
denied. PRESENT: SMTH, J.P., FAHEY, PERADOTTO, CARN, AND LI NDLEY, JJ.

(Filed Sept. 27, 2013.)

KA 11-00446. — THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V YUSEF
BROAN, DEFENDANT- APPELLANT. -- Mdtion to disnmiss granted. Menorandum The
matter is remtted to Onondaga County Court to vacate the judgnent of
conviction and dism ss the indictnment either sua sponte or on application
of either the District Attorney or the counsel for defendant (see People v
Matt eson, 75 NY2d 745). PRESENT: SCUDDER, P.J., SM TH, CENTRA, FAHEY, AND

PERADOTTO, JJ. (Filed Sept. 27, 2013.)
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KAH 11-01160. -- THE PECPLE OF THE STATE OF NEW YORK EX REL. WALTER ROACH,
PETI TI ONER- APPELLANT, V DONALD SAWYER, EXECUTI VE DI RECTOR CENTRAL NEW YORK
PSYCHI ATRI C CENTER, RESPONDENT- RESPONDENT. -- Judgnent unani nously
affirmed. Counsel’s notion to be relieved of assignnment granted (see
People v Crawford, 71 AD2d 38 [1979]). (Appeal from Judgnent [denom nated
order] of Suprenme Court, Oneida County, Bernadette T. Cark, J. - Habeas
Corpus). PRESENT: SCUDDER, P.J., FAHEY, SCON ERS, AND VALENTI NO, JJ.

(Filed Sept. 27, 2013.)

KA 12-00927. -- THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V W LBERT
WRI GHT, DEFENDANT- APPELLANT. -- Judgnent unani nously affirmed. Counsel’s
notion to be relieved of assignnent granted (see People v Crawford, 71 AD2d
38 [1979]). (Appeal from Judgnent of Erie County Court, M chael L.

D Amco, J. - Attenpted Crimnal Possession of a Controlled Substance, 4th
Degree). PRESENT: SCUDDER, P.J., FAHEY, SCON ERS, AND VALENTI NO JJ.

(Filed Sept. 27, 2013.)
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