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CA 12-00845
PRESENT: SM TH, J.P., CARNI, LINDLEY, SCONIERS, AND WHALEN, JJ.

RONALD A. RITZEL, SR., PLAI NTI FF,
\% ORDER

DENNI S CARRI ON, LONG BEACH MORTGAGE,

GOTHAM ABSTRACT LLC, DEFENDANTS- RESPONDENTS,
JEANNE M BARLEY, DEFENDANT- APPELLANT,

ET AL., DEFENDANTS.

THE LAW FI RM OF FRANK W M LLER, EAST SYRACUSE (JOHN A. SI CKI NGER OF
COUNSEL), FOR DEFENDANT- APPELLANT.

GARY H COLLI SON, LIVERPOOL, FOR DEFENDANT- RESPONDENT DENNI S CARRI O\

GETNI CK LI VI NGSTON ATKI NSON & PRI CRE, LLP, UTICA (DAVID A. EGH G AN OF
COUNSEL), FOR DEFENDANT- RESPONDENT LONG BEACH MORTGAGE.

Appeal from an order of the Suprene Court, Oneida County (Sanue
D. Hester, J.), dated July 19, 2011. The order, anong ot her things,
deni ed the notion of defendant Jeanne M Barley for an extension of
time to file a notion for summary judgnent.

Now, upon reading and filing the stipulation of discontinuance of
appeal signed by the attorneys for the parties on March 7 and 8, 2013
and February 28, 2014,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
W t hout costs upon stipul ation.

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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CA 13-00288
PRESENT: SCUDDER, P.J., SM TH, CENTRA, FAHEY, AND PERADOTTO, JJ.

STEPHANI E L. WORDEN, PLAI NTI FF- RESPONDENT,
\% ORDER

TONI SI MPSON AND FREDERI CK L. SI MPSON,
DEFENDANTS- APPELLANTS.

ADAMS, HANSON, REGO, CARLI N, KAPLAN & FI SHBEI N, ALBANY (PAUL G HANSON
OF COUNSEL), FOR DEFENDANTS- APPELLANTS.

M CHAEL A. CASTLE, HERKI MER, FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Herkiner County
(Norman |. Siegel, J.), entered Novenber 5, 2012. The order denied
the notion of defendants for summary judgnent.

Now, upon the stipulation discontinuing action signed by the
attorneys for the parties on August 6, 2013, and filed in the Herkiner
County Clerk’s Ofice on August 27, 2013,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
Wi t hout costs upon stipul ation.

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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KA 11-01585
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, VALENTINO AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

JOYCE E. POVWELL, DEFENDANT- APPELLANT.

MARCEL J. LAJOY, ALBANY, FOR DEFENDANT- APPELLANT.
JOYCE E. POWELL, DEFENDANT- APPELLANT PRO SE

JOSEPH V. CARDONE, DI STRICT ATTORNEY, ALBION, FOR RESPONDENT.

Appeal from a judgrment of the Ol eans County Court (Janes P
Punch, J.), rendered August 1, 2011. The judgnent convicted
def endant, upon a jury verdict, of nmurder in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals from a judgnent convicting her,
following a jury trial, of murder in the second degree (Penal Law 8
125.25 [1]) arising fromthe 1992 shooting death of the victim The
trial evidence established that, several weeks before the nurder,
def endant confronted the victim who was an acquai ntance of defendant,
with a small handgun and threatened to kill himbecause he owed
def endant noney. On the night of the nurder, the victimwas at a bar
wi th defendant and two other nmen, and a bartender observed the group
| eave and drive away in a black car with a red top. The bartender’s
description of the car matched defendant’s car. After |eaving the
bar, according to one of the nen—a passenger riding in the back seat,
def endant stopped the car along a road where defendant, the victim
and the other man exited the car. The backseat passenger heard an
argurent followed by six or seven gunshots. Defendant and the other
man returned to the car without the victimand drove away.

Thereafter, the victinm s body was di scovered along a rural road, and
an earring in the victims earlobe was mssing its back. A subsequent
aut opsy reveal ed that the victimhad been shot several times. The day
after the victims body was discovered, defendant admtted to the
victims sister that she was with the victimon the night in question,
but cl ainmed that she had left the victimat a party.

Ten days after the victim s body was di scovered, the police made
an unrelated traffic stop of defendant’s black car with a red top, and
t hey observed two live rounds of ammunition inside the car. During a
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search of the car, police recovered the back to an earring fromthe

fl oor of the back seat and a cassette tape fromthe floor of the front
passenger seat. Police also recovered a gun in the hatchback area of
the car. Ballistics testing of the gun linked it to bullets recovered
fromthe victims body during the autopsy, and sal es receipts
connected defendant to the out-of-state purchase of ammunition for the
gun in the weeks before the nurder.

Prior to trial, police discovered that the cassette tape
recovered fromdefendant’s car contained a rap song with lyrics
paralleling the circunstances of the nurder. Wtnesses famliar with
defendant’s voice identified her voice as the femal e voice singing the
rap song, and other witnesses testified with respect to the cassette
tape, a digitally enhanced conpact disc recording of the rap song, and
a transcript of the rap song’s lyrics. Those three itens thereafter
were admtted in evidence.

Def endant contends in her main brief that County Court erred in
all ow ng testinony of uncharged bad acts fromtwo w tnesses. W
reject that contention. W note that only one of the two witnesses

testified to an uncharged bad act, i.e., that, in the weeks prior to
the victims death, the witness had observed defendant confront the
victimwith a small handgun and threaten to kill him because he owed

her nmoney. W conclude that the court properly admtted that
testimony because it was relevant to establish defendant’s notive and
intent, and the court properly determ ned that the prejudicial effect
of the evidence does not outweigh its probative value (see People v
Mosl ey, 55 AD3d 1371, 1372, |Iv denied 11 Ny3d 856; People v Dilbert, 1
AD3d 967, 967, |v denied 1 NY3d 626; see generally People v
Ventimglia, 52 NY2d 350, 359). Contrary to defendant’s contention,
the other witness did not give any testinony concerning uncharged bad
acts; rather, her testinony concerned her famliarity with defendant’s
voi ce and the identification of defendant’s voice on the recordi ng of
t he rap song.

Def endant further contends in her nmain brief that the court erred
in admtting the cassette tape in evidence inasmuch as the person
rappi ng on the cassette tape had not been clearly identified. That
contention is not preserved for our review inasnuch as defendant
failed to object to the adm ssion of the cassette tape in evidence on
that ground (see CPL 470.05 [2]).

Def endant contends in her pro se supplenmental brief that the rap
song was admitted in evidence wi thout a proper evidentiary foundation.
We reject that contention. In addition to the four w tnesses who
identified defendant’s voice, the backseat passenger testified that he
recorded t he background nmusic for the rap song up to a year before the
victims death. Police witnesses gave testinony with respect to the
chain of custody of the cassette tape, and a sound engi neer/acoustics
expert opined that, within a reasonabl e degree of scientific
certainty, the cassette tape was recorded only once and had not been
altered. To the extent that defendant contends that there was a gap
in the chain of custody of the cassette tape, such gaps go to the
wei ght of the evidence and not to its admissibility (see People v
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Hawki ns, 11 NY3d 484, 494; People v McCGee, 49 Ny2d 48, 60, cert denied
446 US 942; cf. People v Ely, 68 NYy2d 520, 527-528). Consequently,
the court did not err in determining that the evidentiary foundation
of the cassette tape was adequate. Although there was no evidence
concl usively establishing when defendant recorded the rap song, we
conclude that the cassette tape was neverthel ess adm ssi bl e i nasmuch
as “[t]he lyrics of the song describe a murder occurring under simlar
ci rcunst ances as those present in the instant case” (People v Wll ace,
59 AD3d 1069, 1070, Iv denied 12 NY3d 861). W reject defendant’s

rel ated contention in her main brief that the alleged error in
admtting the cassette tape in evidence was conpounded by the

adm ssion in evidence of the transcript of the lyrics. W concl ude
that the court properly exercised its discretion in permtting the use
of the transcript of the rap song as an aid to the jury (see People v
Kni ght, 280 AD2d 937, 939, |v denied 96 NY2d 864). Even assum ng,
arguendo, that the court erred in adnmtting the rap song and a
transcript of its lyrics in evidence, we conclude that the error is
harm ess i nasmuch as the evidence of defendant’s guilt is
overwhel m ng, and there is no significant probability that defendant
ot herwi se woul d have been acquitted (see generally People v Crinmmns,
36 Ny2d 230, 241-242; People v Wachtel, 124 AD2d 613, 615, |v denied
69 Ny2d 835).

Def endant contends in her nmain brief that the evidence is legally
insufficient to support the conviction. That contention is preserved
for our reviewonly to the extent that she contends that the testinony
of the backseat passenger was incredible as a matter of law, that the
evidence failed to connect her to the victinis death, and that there
was insufficient forensic evidence at the nurder scene and in
defendant’s car (see People v Gay, 86 NY2d 10, 19; People v Gaston,
104 AD3d 1206, 1207). W reject defendant’s contention that the
backseat passenger’s testinony was incredible as a matter of law It
cannot be said that his testinony was “ ‘manifestly untrue, physically
i npossi ble, contrary to experience, or self-contradictory’ ” (Gaston,
104 AD3d at 1207), and we decline to disturb the jury’'s credibility
determ nations with respect to that testinony (see People v A key, 94
AD3d 1485, 1486, |v denied 19 Ny3d 956). W also reject defendant’s
clainms that the evidence failed to connect her to the victims death
and that there was insufficient forensic evidence at the nurder scene
and in her car. Rather, viewing the evidence in the |ight nost
favorable to the People (see People v Contes, 60 NY2d 620, 621), we
conclude that there is a “valid |line of reasoning and perm ssible
i nferences which could lead a rational person to the concl usion
reached by the jury on the basis of the evidence at trial and . . . as
a matter of |aw satisfy the proof and burden requirenents for every
el enent of [nurder in the second degree]” as a principal or an
acconplice (People v Bl eakley, 69 Ny2d 490, 495).

View ng the evidence in light of the elenents of the crinme as
charged to the jury (see People v Danielson, 9 NY3d 342, 349), we
reject defendant’s further contention in her main brief that the
verdict is against the weight of the evidence (see generally Bl eakley,
69 NY2d at 495).
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Def endant contends in her nmain brief that the prosecutor’s
openi ng statenent was insufficient because the prosecutor failed to
address the issue of liability and accountability pursuant to Penal
Law 8 20.00. We reject that contention. “There is no distinction
between liability as a principal and crimnal culpability as an
accessory and the status for which the defendant is convicted has no
beari ng upon the theory of the prosecution” (People v Duncan, 46 NY2d
74, 79-80, rearg denied 46 Ny2d 940, cert denied 442 US 910). Wether
def endant was the actual perpetrator of the crine or liable as an
accessory is therefore irrelevant, and we conclude that the
prosecutor’s opening statenment “was sufficient to apprise the jury of
the nature of the case” (People v Nuffer, 70 AD3d 1299, 1300).

Contrary to defendant’s contention in her nain and pro se
suppl emental briefs that she was denied her right to a fair trial when
the prosecutor told prospective jurors that a codefendant had been
acquitted, we conclude that the court’s “inquiry and instructions were
sufficient to cure any potential prejudice and to ensure defendant’s
right to a fair trial” (People v Chavys, 263 AD2d 964, 964, |v denied
94 Ny2d 821). The court therefore did not abuse its discretion in
denying defendant’s notion for a mstrial prem sed on the prosecutor’s
comment (see People v Wlson, 78 AD3d 1213, 1214, |v denied 16 NY3d
747) .

Def endant’ s contention in her pro se supplenental brief that
def ense counsel was ineffective “is based in |arge part upon facts
that are outside the record and thus [is] not subject to review on
di rect appeal” (People v Bennett, 277 AD2d 1008, 1008, |v denied 96
NY2d 780).

We have revi ewed defendant’s remaining contentions in her main
and pro se supplenmental briefs and conclude that none warrants
reversal or nodification of the judgnent of conviction.

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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PRESENT: SM TH, J.P., FAHEY, CARNI, VALENTINO AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

HOMRD S. WRI GHT, DEFENDANT- APPELLANT.

DAVID M KAPLAN, PENFI ELD, FOR DEFENDANT- APPELLANT.

SANDRA J. DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( GEOFFREY KAEUPER OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Monroe County
(Francis A Affronti, J.), rendered July 10, 2007. The judgnent
convi cted defendant, upon a jury verdict, of nurder in the second
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
af firnmed.

Menorandum  On appeal from a judgnent convicting himupon a jury
verdict of murder in the second degree (Penal Law 8§ 125.25 [1]),
def endant contends that the conviction is not supported by legally
sufficient evidence. W reject that contention. “It is well settled
that, even in circunstantial evidence cases, the standard for
appel l ate review of legal sufficiency issues is whether any valid line
of reasoning and perm ssible inferences could |lead a rational person
to the conclusion reached by the [factfinder] on the basis of the
evidence at trial, viewed in the light nost favorable to the People”
(People v H nes, 97 NY2d 56, 62, rearg denied 97 Ny2d 678 [i nternal
quotation marks omtted]). Here, several wtnesses testified at trial
t hat defendant was with the victimin her vehicle before she was
killed. The People also presented evidence that the victi mwas raped
in her vehicle, and defendant’s DNA coul d not be excluded from various
pi eces of evidence recovered therefrom |In addition, the People
presented testinony establishing that defendant was seen with the
victims vehicle on the night she was killed, and a witness testified
that, the next norning, defendant took himto the place where the
victims vehicle was parked after the victinms death. W thus
conclude that there is a valid Iine of reasoning and perm ssible
i nferences that could | ead a rational person to the conclusion reached
by the jury (see People v Hernandez, 79 AD3d 1683, 1683, |v denied 16
NY3d 895).

View ng the evidence in light of the elenments of murder in the



- 2- 1247
KA 07-01841

second degree as charged to the jury (see People v Daniel son, 9 NY3d
342, 349), we reject defendant’s further contention that the verdict
is against the weight of the evidence (see generally People v

Bl eakl ey, 69 Ny2d 490, 495). Although an acquittal woul d not have
been unreasonable, it cannot be said that the jury failed to give the
evi dence the weight it should be accorded (see generally id.).

Def endant failed to preserve for our review his contention that
he was denied a fair trial based on prosecutorial m sconduct on
sumation (see CPL 470.05 [2]; People v Stanley, 108 AD3d 1129, 1131),
and we decline to exercise our power to review that contention as a
matter of discretion in the interest of justice (see CPL 470.15 [ 6]
[a]). Finally, contrary to defendant’s contention, we concl ude that
t he evidence, the law and the circunstances of this case, viewed in
totality and as of the time of the representation, establish that he
recei ved neani ngful representation (see People v Bergnman, 70 AD3d
1494, 1495, |v denied 14 NY3d 885; see generally People v Baldi, 54
NY2d 137, 147).

Al'l concur except FaHEY and Carni, JJ., who dissent and vote to
reverse in accordance with the followi ng Menorandum W respectfully
di sagree with the conclusion of our colleagues that we should not
exercise our power, as a matter of discretion in the interest of
justice, to review defendant’s contention that he was deprived of a
fair trial based on prosecutorial msconduct. Upon our review of that
contention (see CPL 470.15 [6] [a]), we conclude that the prosecutor’s
m scharacteri zati on on summati on of DNA evi dence |inking defendant to
the victims nurder is reversible error. W also conclude that
def endant was deni ed effective assistance of counsel as a matter of
| aw based on defense counsel’s failure to object to that prosecutorial
m sconduct. W therefore dissent and woul d reverse the judgnent of
conviction and grant a newtrial on the first count of the indictnent.

Bef ore we address the incidents of prosecutorial msconduct, it
is first necessary to address the evidence on which those incidents
are based. As the majority notes, the People “presented evidence that

def endant’ s DNA coul d not be excluded from various pieces of
evi dence recovered [fromthe victims vehicle].” At trial, the
Peopl e’ s forensic expert, who anal yzed defendant’s DNA sanpl e,
described the two types of DNA testing used in this case—nitochondri al
DNA anal ysis and YSTR DNA analysis. “[Mitochondrial DNA is not
uni que to any one individual[,] [and] everyone in a maternal line wll
share the sane mitochondrial DNA" (Ws R Porter, Expert Wtnesses:
Crimnal Cases, 8 8:22). By contrast, YSTR DNA anal ysis involves only
the Y chronosone, and the genetic testing based on YSTR DNA anal ysi s
produces results only with respect to male individuals. Those nore
limted results are a natural consequence of the human genetic
constitution inasnmuch as a female inherits an X chronosonme from each
parent, whereas a male inherits an X chronosone fromhis nother and a
Y chronosone fromhis father (see Forensic DNA Evidence: Science and
the Law, ch 7:1). Absent “nutations, 95% of the genetic information
on the Y chronosone is |eft unchanged from one generation to the next”
(1d.) and, “[Db]ecause of [that] conservation, all nmale relatives from
the sane paternal line will have the sane genetic information in the
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non-reconbi nant region of their Y chronosones” (id.). YSTR DNA
“testing [thus] produces results that are specific to nmale individuals
only” (id.).

The People’s forensic expert acknow edged the two above-nenti oned
types of DNA analysis at trial, but she did not speak at |ength about
a third type of DNA anal ysi s—aut osonmal , which invol ves anal ysis of
non- sex chronosones and which permts “a statistical expression of the
[ DNA] profile’s rarity in certain human popul ations” (id. at ch 5).
Courts have observed that “ ‘[t]he mmjor difference between autosona

. . DNA analysis and [ YSTR] DNA analysis is in the interpretation
and application of the test results’ ” (People v Stevey, 209 Cal App
4t h 1400, 1413, quoting People v Calleia, 414 NJ Super 125, 145, 997
A2d 1051, 1062-1063, revd on other grounds 206 NJ 274, 20 A3d 402),
and that “[ YSTR DNA] testing . . . appears to have limted useful ness
in identifying someone by a DNA match, but it may be useful for
excluding a person” (More v Commonweal th, 357 SWBd 470, 491-492
[ enphasi s added]; see Calleia, 414 NJ Super at 145-147, 997 A2d at
1063-1064). dGven its “high probability of identifying an individua
as the DNA source,” autosonmal DNA testing “is the preferred nethod of
anal ysis” (Calleia, 414 NJ Super at 146, 997 A2d at 1063).

By way of illustrating the above limtations of YSTR DNA anal ysis
in the context of this case, we note that the People s forensic expert
testified on direct exam nation that YSTR DNA anal ysis coul d not
excl ude defendant and the victims husband as contributors to a sanple
collected fromthe ligature that bound the victims hands; that YSTR
DNA anal ysis of a spermfraction fromthe vagi nal swab collected from
the victimcould not exclude defendant’s acconplice; and that YSTR DNA
anal ysis could not exclude the victims husband, defendant’s
acconplice and defendant as contributors to a sanple collected from
the victims underwear. Further, on cross-exam nation, the People’s
forensic expert acknow edged that no typical statistical calculations
are done in YSTR DNA testing, and that the “whole profile” is
“conpare[d] . . . to a database . . . to approxi mate how conmon or
rare that particular profile mght be found in the nale population.”
None of the DNA evidence that tied defendant to the victimnms nurder
was backed by any statistical cal cul ations.

Not wi t hst andi ng the circunmstantial and inconclusive nature of the
above DNA evi dence, the People presented it as their strongest proof
i nking defendant to the victimis nurder. The People’s remaining
evi dence of defendant’s guilt was equally circunstantial, establishing
only that the victims body was found in a driveway; that the victim
had been strangled to death with a shoel ace; that the victins hands
had been bound behind her back with a ligature; and that, the day
bef ore her body was di scovered, the victim who tested positive for
cocai ne after her death, had been seen with defendant and codef endant,
two cocai ne deal ers who were al so observed in the victinis car w thout
the victima few hours before the victinis body was di scovered.

Consequently, during her summation, the prosecutor relied heavily
on the DNA evidence. She began her discussion of that proof by
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arguing to the jury that defendant and his acconplice “thought that
they had gotten away with nurder, but they left their DNA all over the
crime.” After conceding that there was no statistical calculation
avai l able for the DNA results fromthe vagi nal swab, the prosecutor
noted that there had been only two contributors to the spermfraction
fromthe swab, which “matched the YSTR/ DNA profile of the defendant
and of [defendant’s acconplice].” The prosecutor added that the senen
collected fromthe victims underwear contained a m xture of DNA

whi ch included contributions fromboth defendant and his acconplice.

Wth respect to the hand ligature, the prosecutor noted that the
Peopl e’ s anal ysts were unable to obtain a conplete DNA profile from
t hat evidence, but “at four |ocations, there was able to be detected
the presence of a Y chronosone . . . [E]very single nunber that they
were able to determne, and they were able to determ ne parti al
profile matches, is that of [defendant] and [the victim s husband].”
After noting again that there was no statistical calculation
avai l abl e, the prosecutor further argued to the jury that, according
to the People s forensic expert, defendant “could not be excluded as a
contributor to the mxture on the ligature.”

Fromthere, the prosecutor went further, referring to a chart
listing the YSTR DNA profiles of several different potential matches
and alleging that “the only one who natches the DNA profile on the
ligature is [defendant].” Arguing that such fact was probative and
not coincidental, the prosecutor further clainmed that there was “no
reasonabl e expl anation for [defendant’s] DNA on that |igature that
bound [the victims] hands.” In closing her discussion of the DNA
evi dence, the prosecutor also argued to the jury that defendant’s
“sperni had been in the victinms vagina and on the victinm s underwear,
and that his DNA profile was “included on the |igature that bound [the

victims] hands together.” Finally, the prosecutor added: “The
defendant’s DNA is inside [the victin], on her underwear, on the
ligature that binds her hands . . . Wen you put it all together,

menbers of the jury, it is comon sense and there is only one
conclusion that you can reach, and that is guilty.”

“Reversal based on prosecutorial msconduct is ‘mandated only
when the conduct [conpl ai ned of] has caused such substantial prejudice
to the defendant that he has been deni ed due process of law " (People
v Jacobson, 60 AD3d 1326, 1328, |v denied 12 NY3d 916). “In measuring
whet her substantial prejudice has occurred, one nust |ook at the
severity and frequency of the conduct, whether the court took
appropriate action to dilute the effect of that conduct, and whet her
review of the evidence indicates that wthout the conduct the sane
result would undoubtedly have been reached” (People v Mtt, 94 AD2d
415, 419).

In light of the circunstantial nature of all of the evidence
agai nst defendant, we cannot conclude that the jury would have reached
the sane result had not the prosecutor both m scharacterized and
enphasi zed the DNA evi dence on summation, which evidence the People
made the linchpin of their case. Here, the testinony of the People’s
forensic expert put defendant in only a statistically-undefined group
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of peopl e whose DNA coul d have been found on the victim s underwear,
on the ligature, and in the spermfraction fromthe vaginal swab. 1In
ot her words, that evidence placed defendant in a class of people that
could have contributed to the DNA, but the prosecutor argued to the
jury that the analysis of the DNA established defendant as the DNA's
contributor. W conclude that the prosecutor’s willful and repeated
m scharacterization of evidence of class as evidence of exactitude was
m sconduct that could have “ ‘tip[ped] the scal es agai nst defendant’ ”
(People v Elliott, 294 AD2d 870, 870, |v denied 98 NY2d 696). W
cannot conclude that the sane result herein “would undoubtedly have
been reached” absent that m sconduct (Mdtt, 94 AD2d at 419).

We further conclude that, under the circunstances of this case,
defense counsel’s failure to object to the prosecutor’s remarks on
summat i on deprived defendant of neaningful representation. “A single
error may qualify as ineffective assistance, but only when the error
is sufficiently egregious and prejudicial as to conprom se a
defendant’s right to a fair trial” (People v Caban, 5 NY3d 143, 152;
see People v Atkins, 107 AD3d 1465, 1465, |Iv denied 21 Ny3d 1040).
“I'n order to sustain a claimof ineffective assistance of counsel, a
court mnust consider whether defense counsel’s actions at trial
constituted egregious and prejudicial error such that defendant did
not receive a fair trial” (People v Gathout, 21 Ny3d 127, 131
[internal quotation marks omtted]). Here, we conclude that defense
counsel’s failure to object to the prosecutor’s basel ess
transformati on of evidence that defendant was in a group or class of
peopl e that could have contributed to the subject DNA sanples to
evi dence that defendant was the sol e possible contributor to those
sanpl es was so egregious and prejudicial that defendant did not
receive a fair trial. In our view, there is no strategic or other
l egitimate explanation for that shortcom ng (see People v Benevento,
91 Ny2d 708, 712), and we concl ude that defendant was denied the right
to effective assistance of counsel (see generally People v Baldi, 54
NY2d 137, 147).

Consequently, for the foregoing reasons, we would reverse the
judgnent on the | aw based on ineffective assistance of counsel. W
woul d al so reverse the judgnment as a matter of discretion in the
interest of justice and on the | aw based on prosecutorial m sconduct.
Further, we would grant defendant a new trial on the first count of
t he indictnent.

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Suprenme Court, Erie County (Tracey A
Banni ster, J.), entered Novenber 16, 2012. The order, insofar as
appeal ed from denied the notion of defendant Jay Braymller for
sumary judgnent dismssing plaintiff’s conplaint.

It is hereby ORDERED that the order insofar as appealed fromis
reversed on the | aw wi thout costs, the notion of defendant Jay
Braym |l er for summary judgnment is granted, and the conplaint agai nst
himis dismssed.

Menorandum Plaintiff was allegedly injured when he fell froma
| adder while working on an addition to a home owned by defendants
Alice Gold and Susan Griesnman. |In a proceeding before the Wrkers
Conmpensati on Board (Board), the Board concluded that plaintiff |acked
credibility and that no accident had occurred as alleged by plaintiff.
Plaintiff thereafter comrenced this Labor Law and common-| aw
negl i gence acti on agai nst the homeowners and Jay Braym || er
(defendant), the general contractor on the project. Defendant noved
for summary judgnent di sm ssing the conplaint against himon the
ground “that the action is barred by collateral estoppel.” W agree
wi th defendant that Suprene Court erred in denying his notion, and we
therefore reverse the order insofar as appealed from grant
defendant’s notion, and dism ss the conplaint against him

The doctrine of collateral estoppel “precludes a party from
relitigating in a subsequent action or proceeding an issue clearly
raised in a prior action or proceeding and deci ded agai nst that party
or those in privity, whether or not the tribunals or causes of action
are the sane” (Ryan v New York Tel. Co., 62 NY2d 494, 500). Thus,
“[t]he quasi-judicial determ nations of admnistrative agencies are
entitled to collateral estoppel effect where the issue a party seeks
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to preclude in a subsequent civil action is identical to a materi al

i ssue that was necessarily decided by the adm nistrative tribunal and
where there was a full and fair opportunity to litigate before that
tribunal” (Auqui v Seven Thirty One Ltd. Partnership, 22 NY3d 246,
255). “The party seeking the benefit of collateral estoppel has the
burden of denonstrating the identity of the issues in the present
litigation and the prior determ nation, whereas the party attenpting
to defeat its application has the burden of establishing the absence
of a full and fair opportunity to litigate the issue in the prior
action” (Kaufrman v Eli Lilly & Co., 65 NY2d 449, 456; see Ackman v
Haberer, 111 AD3d 1378, 1379).

Here, defendant net his burden on his notion by establishing the
“identicality and decisiveness of the issue” decided in the workers’
conpensati on proceedi ng (Ryan, 62 Ny2d at 501; see Matter of Kibler v
New York State Dept. of Corr. Servs., 91 AD3d 1218, 1221, |v denied 19
NY3d 803; Ri gopolous v Anerican Museum of Natural H story, 297 AD2d
728, 729; see also Scipio v Wal-Mart Stores E., L.P., 100 AD3d 1452,
1453). In support of his notion, defendant submitted the form
entitled “C-7 Notice That Ri ght To Conpensation |Is Controverted”’
(hereafter, C7 Notice) submtted to the Board by the workers’
conpensation i nsurance carrier, which specifically lists “[c]ausally
[r]elated [a] ccident” as one of the grounds for controverting
plaintiff’s claim The narrative portion of the C-7 Notice states
that the insurance carrier “raise[s] the issue of causal relationship
because we believe that . . . [plaintiff] has a prior work rel ated
injury involving the neck and back.” Defendant al so subm tted copies
of the decisions of the Wrkers’ Conpensation Law Judge and the Board,
whi ch confirmthat the issue whether a work-related accident had in
fact occurred was in controversy at the hearing on plaintiff’s
wor kers’ conpensation claim

I n opposition to defendant’s notion, plaintiff asserted that
there was no identity of issue because the sol e purpose of the hearing
was to determ ne whether an enpl oyer-enpl oyee rel ati onshi p exi st ed.
Plaintiff, however, failed to attach excerpts of the hearing
transcript to support his contention that the scope of the hearing was
narrower than indicated on the C7 Notice, even though it is clear
fromthe record that he had a copy of the transcript. There is
likewise no merit to plaintiff’s assertion that his credibility was
not “clearly raised” or otherwi se placed in issue in the workers’
conpensati on proceeding. “In any judicial or quasi-judicial
inquiry[,] the credibility of any witness is always a nost inportant
factor” (Matter of Fisher v One Gak Dairy, 274 App Div 274, 274; see
1515 Summrer St. Corp. v Parikh, 13 AD3d 305, 307), and it is well
established that the Board “has broad authority to resolve factual
i ssues based on credibility of witnesses and [to] draw any reasonabl e
i nference fromthe evidence in the record” (Matter of Marshall v Elf
Atochem N. Am, 285 AD2d 933, 934 [internal quotation marks omtted];
see Matter of Papadakis v Volmar Constr., Inc., 17 AD3d 874, 875).

Al though plaintiff claimed at oral argunent of this appeal that
the phrase “[clausally [r]elated [a]ccident” on the C-7 Notice
referred to nedical causation only and not to the issue whether an
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accident in fact occurred, he failed to raise that argunment in his
appel l ate brief or before the trial court, and thus that argunent is
not properly before us (see Pellescki v City of Rochester, 198 AD2d
762, 763, |lv denied 83 NY2d 752). 1In any event, case |aw supports the
conclusion that the phrase “causally related acci dent” enconpasses
bot h the happeni ng of the accident and the causal relationship between
the accident and the claimed injuries (see Matter of Curley v Allstate
Ins. Co., 2 AD3d 995, 996; Matter of Wachtler v AT&T, 285 AD2d 767,
768; Marshall, 285 AD2d at 934-935). |Indeed, whether an accident
actual |y occurred—when such occurrence is controverted—+s a threshold
factual question in a workers’ conpensation proceedi ng.

Finally, plaintiff failed to establish that he did not have a
full and fair opportunity to litigate the issue whether an accident in
fact occurred in the prior proceeding (see Ryan, 62 NY2d at 501, 503-
504; Rigopol ous, 297 AD2d at 729). Plaintiff, who was represented by
counsel, had notice of the issue prior to the hearing, testified at
t he hearing, and had the opportunity to cross-exam ne the w tnesses
agai nst him (see Ryan, 62 Ny2d at 503-504; Matter of Mrdukhayev
[ Commi ssi oner of Labor], 104 AD3d 1005, 1006; Kibler, 91 AD3d at
1221).

| nasnmuch as the absence of an accident is dispositive of
plaintiff’s Labor Law and common-| aw negl i gence causes of action, we
conclude that defendant “elimnat[ed] all triable issues of fact from
the case,” and he is therefore entitled to sunmmary judgment di sm ssing
t he conpl ai nt agai nst hi m (Ri gopol ous, 297 AD2d at 729; see Yoonessi V
State of New York, 289 AD2d 998, 1000, |v denied 98 NY2d 609, cert
deni ed 537 US 1047).

Al'l concur except ScoNlERS and WHALEN, JJ., who di ssent and vote to
affirmin the followi ng Menmorandum W respectfully dissent. In our
vi ew, Suprene Court properly denied the notion of Jay Braym |l er
(defendant) for sunmmary judgnent dism ssing the conplaint agai nst him
i nasmuch as defendant failed to neet his initial burden of
establishing that the doctrine of collateral estoppel bars plaintiff’s
action against him

There is no question that the doctrine of collateral estoppel
“gives preclusive effect” to the determ nation of a quasi-judici al
agency |like the Wrkers’ Conpensation Board (Board) as long as “two
basic conditions are net: (1) the issue sought to be precluded is
identical to a material issue necessarily decided by the
adm ni strative agency in a prior proceeding; and (2) there was a ful
and fair opportunity to contest th[at] issue in the adm nistrative
tribunal” (Jeffreys v Giffin, 1 NY3d 34, 39; see Staatsburg Water Co.
v Staatsburgh Fire Dist., 72 NY2d 147, 153). Courts have discretion
in deciding whether to apply the doctrine of collateral estoppel (see
Cal houn v Ilion Cent. Sch. Dist. [appeal No. 2], 90 AD3d 1686, 1689;
Matter of Russo v Irwin, 49 AD3d 1039, 1041), and the deci sion whet her
it is proper to do so “depends upon ‘general notions of fairness
involving a practical inquiry into the realities of the litigation ”
(Jeffreys, 1 Ny3d at 41, quoting Matter of Hal yal kar v Board of
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Regents of State of N Y., 72 NY2d 261, 268). “The proponent of

coll ateral estoppel as the basis for the granting of summary judgnent
has the burden of denobnstrating” that both basic conditions are net
(S.D.I. Corp. v Fireman’s Fund Ins. Cos., 208 AD2d 706, 708). W
conclude that, here, defendant failed to nmeet his burden with respect
to the first condition, i.e., that he failed to denonstrate that the

i ssue whet her an accident in fact occurred was clearly raised and
decided in a prior workers’ conpensation proceedi ng (see Ri gopol ous v
Ameri can Museum of Natural History, 297 AD2d 728, 729; see generally
Jeffreys, 1 NYy3d at 39). The record before us, which does not contain
any excerpts fromthe transcript of the hearing on plaintiff’s

wor kers’ conpensation claimor the docunentation relied upon by the
Wor kers’ Conpensation Law Judge and the Board that decided that claim
sinply does not establish as a matter of |aw whether that issue was
“addressed and decided” in the proceeding (Madden v Pine H Il -Kingston
Bus. Corp., 288 AD2d 600, 601; Capitaland United Soccer Club v Capita
Dist. Sports & Entertai nnent, 238 AD2d 777, 780). Mbreover, we note
that the Board found in its decision “that no accident occurred as
[plaintiff] has alleged, based on [his] lack of credibility” (enphasis
added), which is not equivalent to a finding that no acci dent occurred
at all. In sum we conclude that “the inadequacy of the record . .
precludes us fromdetermning on the nmerits whether the doctrine of
col |l ateral estoppel should be applied” (FTL Co. v Chase Manhattan
Bank, N. A, 78 AD2d 628, 628).

We al so conclude that there is an issue of fact with respect to
the second condition, i.e., whether plaintiff had a fair and ful
opportunity to litigate the disputed i ssue before the Board (see
generally Jeffreys, 1 NY3d at 39). Indeed, the record establishes
that plaintiff did not receive sufficient notice that his enployer was
chall enging in the workers’ conpensation proceedi nhg whet her a wor k-
rel ated accident actually occurred (see Jenkins v Meredith Ave.
Assoc., 238 AD2d 477, 479). The formentitled “C-7 Notice That Ri ght
To Conpensation |Is Controverted” (hereafter, C7 Notice), which was
subm tted by defendant in support of his notion, did not put plaintiff
on notice that his enployer was chall engi ng the issue whether an
accident in fact occurred. The C-7 Notice contains boxes that an
enpl oyer may check to indicate the i ssues being raised in the
proceeding. Here, plaintiff’s enployer checked boxes titled
“Enpl oyer - Enpl oyee Rel ationship,” “Causally Rel ated Accident or
Cccupational Disease,” “Proper Carrier,” and “General or Speci al
Enpl oynment.” The remai ni ng boxes—=Accident wi thin neaning of Wrkers’
Conmpensation Law,” “Accident Arising Qut O and in the Course of
Enpl oynment,” and “Subj ect Matter Jurisdiction”—aere |eft unchecked.

Al though plaintiff’s enployer raised an issue whether plaintiff’s
injuries were causally related to the alleged acci dent because of a
prior work-related injury that plaintiff had sustai ned, we note that
the issue of injury causation is different fromthe issue whet her an
accident occurred at all. W also note that defendant failed to
include in his notion subm ssions a copy of the transcript of the
heari ng, thereby preventing us fromdeterm ning whether plaintiff was
put on notice that his enpl oyer was controverting the issue whet her
the accident actually occurred. W therefore conclude that there is a
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guestion of fact whether plaintiff had a full and fair opportunity to
litigate that issue before the Board (see id.).

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1324

CA 13-00795
PRESENT: SM TH, J.P., FAHEY, LINDLEY, VALENTINO, AND WHALEN, JJ.

IN THE MATTER OF ALLEGANY W ND LLC
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

PLANNI NG BOARD OF TOMN OF ALLEGANY,
RESPONDENT- RESPONDENT.

YOUNG SOWWER LLC, ALBANY (J. M CHAEL NAUGHTON OF COUNSEL), FOR
PETI TI ONER- APPELLANT.

HODGSON RUSS LLP, BUFFALO (DANIEL A. SPI TZER OF COUNSEL), FOR
RESPONDENT- RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Cattaraugus County
(Mchael L. Nenno, A J.), entered February 28, 2013 in a proceeding
pursuant to CPLR article 78. The judgnent dismi ssed the petition.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner conmenced this CPLR article 78 proceedi ng
to chall enge respondent’s denial of its request for a second one-year
extension of a special use permt and site plan approval previously
i ssued to petitioner for its proposed 29-turbine wind farm (hereafter,
project) in the Town of Allegany (Town). Suprene Court properly
di sm ssed the petition. W reject petitioner’s contention that the
deni al by respondent of its request for an extension of the special
use permt was arbitrary and capricious. As a general rule, where a
party applies for an extension of a special use permt previously
i ssued, the applicant “nust be afforded an opportunity to show that
ci rcunst ances have not changed, and a denial of extension will only be
sustained if proof of such circunstances is |acking” (Patricia E
Sal kin, 2 New York Zoning Law & Practice 8 29:34; see generally Matter
of Dil-H Il Realty Corp., 53 AD2d 263, 267). Moreover, “[a] board has
substantial discretion in dealing with requests for an extension of a
durational limtation” (Terry Rice, 2005-2006 Survey of New York Law,
Zoni ng Law, 57 Syracuse L Rev 1455, 1470; see generally 420 Tenants
Corp. v EBM Long Beach, LLC, 41 AD3d 641, 643). A board may not,
however, “base its determ nation on ‘generalized conmunity
objections’ ” (Matter of Metro Enviro Transfer, LLC v Village of
Crot on-on- Hudson, 5 NY3d 236, 240; see Matter of Constantino v Mdli ne,
4 AD3d 820, 821).
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Here, respondent issued a special use permt to petitioner on
July 11, 2011, allowing it to construct the wwind farm Respondent
notified petitioner that its permt would “expire if construction has
not commenced within a year of [respondent’s] approval.” On June 11
2012, respondent extended the deadline “until the earlier of” one year
or 90 days after the “conclusion of the” |awsuit conmenced agai nst the
Town by a citizens’ group, Concerned Citizens of Cattaraugus County
(CCCC), which opposed the project. By letter dated August 3, 2012,
petitioner advised the Town that it was “considering use of alternate
turbine nodels” for the project. Petitioner thereafter requested a
second extension of the special use permt, but the Planning Board
deni ed that request during its October 15, 2012 neeting.

We conclude that, contrary to petitioner’s contention, there was
a material change in circunstances since the special use permt had
been issued, and that the Planning Board’ s refusal to extend the
special use permt for a second tine was not arbitrary or capricious.
When the special use permit was granted, petitioner contenplated the
use of Nordex NL10OOO turbines. It is undisputed that, by the tine
petitioner requested its second extension of the permt, petitioner
proposed using alternate turbine nodels. The record establishes that,
during a neeting conducted by respondent several nonths before
petitioner requested its second extension, petitioner’s counsel
answered in the affirmative when asked whet her a change in turbine
nodel s woul d constitute a change in circunmstances sufficient to
warrant reconsideration of the project by respondent. Specifically,
counsel stated, “Yes, |ooking at how specific the approvals were with
regard to a turbine nodel, the potential inpact may be different based
on the characteristics.” W note that respondent’s consultant
concl uded that use of the proposed alternate turbines would result in
nonconpl i ance with the Town’s noi se setback requirenents.

We reject petitioner’s further contention that the expiration
date of its special use permt was tolled during the pendency of the
lawsuit filed by CCCC. According to petitioner, the time period
shoul d be tolled because, until the litigation was resolved, it could
not obtain necessary financing and coul d not comrence construction of
the wwnd farm W reject that contention. Although several states
have recogni zed an equitable doctrine that would allow for the tolling
of the time period (see 3 Rathkopf, Zoning and Planning 8§ 58:24 [4th
ed]), New York has not done so and, in any event, this case does not
warrant the application of that equitable doctrine.

The record makes clear that the CCCC | awsuit was not the primary
reason for petitioner’s failure to proceed with the project in a
timely manner. As representatives of petitioner acknow edged in
several nedia interviews, petitioner did not go forward with
construction in large part because it was waiting to find out whether
Congress was going to extend the Production Tax Credit (PTC) for w nd
energy. The PTC was scheduled to expire at the end of 2012.
Furthernore, petitioner’s response to the CCCC | awsuit does not
support a basis in equity to toll the time period for petitioner’s
speci al use permt during the pendency of the CCCC | awsuit. Suprene
Court dism ssed CCCC s petition on Novenber 10, 2011, approxi mately
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si x weeks after the proceedi ng had been commenced. Although CCCC
filed a notice of appeal on Decenber 5, 2011, it failed to perfect the
appeal within 60 days of service of the notice of appeal, thus

renderi ng the appeal subject to dism ssal (see 22 NYCRR 1000. 2).
Nevert hel ess, petitioner did not nove to dism ss the appeal.

Mor eover, when CCCC s attorney advised the Town and petitioner
that CCCC did not intend to pursue the appeal, petitioner’s attorney
refused to sign a stipulation discontinuing the action. The Town
therefore noved to dismss CCCC s appeal, but petitioner threatened
the Town with legal action if it did not withdraw the notion. After
the Town withdrew its notion, CCCC then noved to dismss its own
appeal , but petitioner opposed the notion, notw thstandi ng that
petitioner was a respondent on the appeal and had not cross-appeal ed.
Thus, it is clear fromthe record that petitioner engaged in sustained
efforts to delay dism ssal of CCCC s appeal.

We have reviewed petitioner’s renaining contentions and concl ude
that they lack nerit.

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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Appeal and cross appeal froman order of the Suprene Court,
OGswego County (Norman W Seiter, Jr., J.), entered February 11, 20183.
The order, anong other things, denied in part the notion of defendant
for summary judgnent.

It is hereby ORDERED that the order so appealed fromis nodified
on the law by granting defendant’s notion in its entirety and
di sm ssing the anended conplaint and as nodified the order is affirned
wi t hout costs.

Mermorandum  Plaintiffs conmenced this Labor Law and comon-| aw
negl i gence action seeking damages for injuries sustained by Garrett
Hargrave (plaintiff) when he tripped on a piece of old insulation and
fell on a stack of boards on a flat roof. The Penn Yan Central School
District (District) hired defendant as the constructi on manager on a
capital facilities project at its senior high school, and hired
plaintiff’s enployer as the roofing contractor. At the tine of his
injury, plaintiff was wal ki ng backward on the roof dragging a new
pi ece of insulation fromone section of the roof to another section
where his coworkers were working. Plaintiff testified at his
deposition that a piece of old insulation had bl owmn over from an upper
roof into his path, causing himto trip. Suprenme Court granted
defendant’ s notion seeking summary judgnment disn ssing the anended
conplaint in part, dismssing only the Labor Law § 240 (1) and § 241
(6) causes of action, and plaintiffs now appeal and defendant cross-
appeals. Plaintiffs raise no issues on appeal with respect to section
240 (1) and thus are deened to have abandoned any issues with respect
thereto (see Hale v Odd Fell ow & Rebekah Health Care Facility, 302
AD2d 948, 949; Ciesinski v Town of Aurora, 202 AD2d 984, 984).
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W reject plaintiffs’ contention on their appeal that defendant
was |iable pursuant to Labor Law 8 241 (6) as an agent of the
District. A construction manager may be |iable as an agent of the
owner if “the manager had the ability to control the activity which
brought about the injury” (Walls v Turner Constr. Co., 4 NY3d 861

863-864). “ ‘Defendant established as a matter of law that it was not
an agent of the owner because the owner had not delegated to it the
authority to supervise and control plaintiff’s work’” ” (Row and v

Wl norite, Inc., 68 AD3d 1770, 1770). Pursuant to the express terns
of the contract between defendant and the District, defendant “had no
control over or responsibility for the safety of the workers at the
construction site” (Titus v Kirst Constr., Inc., 43 AD3d 1324, 1325;
see Uzar v Louis P. CGmnelli Constr. Co., Inc., 53 AD3d 1078, 1079;
Bat eman v \Val bri dge Al dinger Co., 299 AD2d 834, 835, |v denied 100
NY2d 502). The deposition testinony and affidavits submtted by

def endant established that defendant acted in accordance with its
authority under the contract, i.e., coordinating the schedul es of the
contractors and ensuring that their work conplied with the

requi renents of the construction docunents, and did nothing nore.
Plaintiffs failed to raise a triable issue of fact whet her defendant
was |iable as an agent of the District (see generally Zuckerman v City
of New York, 49 Ny2d 557, 562).

W agree with defendant on its cross appeal that the court erred
in denying those parts of its notion seeking dismssal of the Labor
Law § 200 and common-| aw negl i gence causes of action, and we therefore
nmodi fy the order by dismssing the anended conplaint inits entirety.
“Where the all eged defect or dangerous condition arises fromthe
contractor’s nmethods and the owner exercises no supervisory control
over the operation, no liability attaches to the owner under the
common | aw or under Labor Law 8§ 200" (Comes v New York State Elec. &
Gas Corp., 82 Ny2d 876, 877, see McCormck v 257 W GCenesee, LLC, 78
AD3d 1581, 1581). On the other hand, where the “ ‘plaintiff’s
injuries stemnot fromthe manner in which the work was being
performed[ ] but, rather, froma dangerous condition on the prem ses,
[an owner or] general contractor nay be liable in common-| aw
negl i gence and under Labor Law 8§ 200 if it has control over the work
site and actual or constructive notice of the dangerous condition’ ”
(Mller v Savarino Constr. Corp., 103 AD3d 1137, 1138). Regardl ess of
whi ch theory applies here, defendant was not an agent of the owner and
“was not responsible either for the performance of [plaintiff’s] work
or the prem ses on which that work was undertaken” (id. at 1139).

Def endant therefore nmet its initial burden with respect to the section
200 and conmon-1| aw negl i gence causes of action, and plaintiffs failed

to raise a triable issue of fact (see generally Zuckerman, 49 Ny2d at

562) .

Al'l concur except WHALEN, J., who dissents and votes to nodify in
accordance wth the followi ng Menorandum | respectfully dissent
because | cannot agree with the majority’s conclusion that plaintiffs
failed to raise a triable issue of fact whether defendant had
supervi sory control and authority over the work being done by the
enpl oyer of Garrett Hargrave (plaintiff) (see Walls v Turner Constr.
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Co., 4 NY3d 861, 864). | therefore conclude that Supreme Court erred
in granting defendant’s notion with respect to Labor Law § 241 (6) and
properly denied it with respect to Labor Law 8 200 and comon-| aw
negl i gence, and I would nodify the order accordingly.

Plaintiffs submtted an affidavit fromplaintiff’s former
cowor ker, who averred that although no safety devices were provided to
the workers, it was his understanding that defendant had the authority
to decide whether they were required. Plaintiff’s coworker further
averred that representatives from def endant would cone to the work
site two or three times per week, and that one of the representatives,
“Tom” would tell himand the other workers to pick up pieces of
debris off the roof and to keep the work area clean. Moreover,
defendant’ s project manager testified at his deposition that
defendant’ s onsite supervisor, Tom McCormack, would inspect the roof
daily and had the authority to stop unsafe work on the site should
students, faculty, or staff be in danger fromthe work being
performed. | conclude that a factfinder could reasonably infer that
McCor mack was the man identified by plaintiff’s coworker.

Furthernore, plaintiff’s coworker averred that there was a
separate contractor working on the upper roof, i.e., the area that the
i nsul ati on upon which plaintiff tripped cane from |In the absence of
any evidence concerning the nature of the relationship between
def endant and that unidentified contractor, a question of fact also
remai ns whet her def endant had “supervisory control and authority over
the work being done” by that contractor (id. at 864). Al though
def endant submitted proof that there were no contractors other than
plaintiff’s enployer performng roofing work, we nust viewthe
evidence in the light nost favorable to plaintiffs, the nonnoving
parties (see Nichols v Xerox Corp., 72 AD3d 1501, 1502).

Because a question of fact remai ns whet her def endant had
supervi sory control over the work on the roof, the court erred in
granting that part of defendant’s notion for sunmary judgnent
di sm ssing the Labor Law 8 241 (6) cause of action (see Walls, 4 NY3d
at 864; Cones v New York State Elec. & Gas Corp., 82 Ny2d 876, 877).
For the same reason, | conclude that the court properly denied
defendant’s notion with respect to the section 200 and comon-| aw
negl i gence causes of action (see Cones, 82 NY2d at 877).

Ent er ed: March 21, 2014 Frances E. Caf ar el
Cerk of the Court
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Appeal from an order of the Suprene Court, Erie County (Tinothy
J. Walker, A J.), entered March 12, 2013. The order, anong ot her
t hings, granted the cross notion of defendant for sunmary judgnent
di sm ssing the conplaint.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff and defendant own contiguous parcels in
the vicinity of the Buffalo River in South Buffalo that were once part
of one common property owned by defendant’s predecessor in interest.
Def endant’ s property sits between a large section of plaintiff’s
property and the Buffalo River, and currently houses a “sewer effluent
line” that provides discharge fromplaintiff's property into the
Buffalo River. Pursuant to an easenent agreenment executed in 1977,
when the common property was severed, defendant’s predecessor in
interest granted an easenent to plaintiff’s predecessor in interest
“for the mai ntenance and operation of a sewer effluent line from
Grantee’s property to the Buffalo River, over, under, across and upon
a [15-foot] strip of land of Grantor’s property.” The easenent
agreenment further provided that the “fail[ure] to use said right of
way and easenent for the purpose designated for a period of 12
consecutive nonths” would result in term nation of the easenent.

After commencing this action for, inter alia, injunctive relief,
plaintiff nmoved for summary judgnment determ ning that an easenent
exists in favor of plaintiff and preventing defendant frominterfering
with the easenent, and defendant cross-noved for summary judgnent

di sm ssing the conpl aint.

Suprene Court properly granted defendant’s cross notion upon
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determning that plaintiff is not entitled to the easenent set forth
in the easenent agreenent. The “conditional easenent [was]

extingui shed by its own terns” in 2005 (Norse Realty Goup, Inc. v

Mor mando Fam |y Ltd. Partnership, 38 AD3d 735, 736), inasnuch as
plaintiff’s predecessor in interest, which had ceased its operations,
“fail[ed] to use [the] right of way and easenent for the purpose
designated,” i.e., “the maintenance and operation of a sewer effl uent
line,” for the preceding 12 nonths. Contrary to plaintiff’s
contention, the fact that stormwater incidentally passed through the
sewer effluent line before and after plaintiff’'s predecessor in
interest ceased its operations does not save the easenent from
termnation. Notably, the easenent was for a sewer effluent |ine, not
a general sewer line or a stormdrai nage system and the court
properly determ ned that the easenent agreenment was unanbi guous in
that respect. “In determ ning whether a[n agreenent] is anbi guous,
the court first nmust determ ne whether the [agreenent] ‘on its face is
reasonably susceptible of nore than one interpretation” ” (Glpin v
OGswego Bldrs., Inc., 87 AD3d 1396, 1397, quoting Chimart Assoc. Vv
Paul , 66 Ny2d 570, 573). Here, the court properly concluded that the
| anguage of the easenent agreenent and the plain and ordinary neaning
of “effluent” denonstrated that the purpose of the easenent was solely
to renove wastewater (see generally Kass v Kass, 91 Ny2d 554, 566;
Mazzol a v County of Suffolk, 143 AD2d 734, 735).

Contrary to plaintiff’s further contention, it is not entitled to
an inplied easenment to use the sewer effluent line to convey storm
water. Even assumi ng, arguendo, that we nmay decide this appeal on a
| egal theory not expressly raised in the conplaint (see Boyle v Marsh
& McLennan Cos., Inc., 50 AD3d 1587, 1588, |v denied 11 NY3d 705; see
general ly CPLR 3026), we conclude that plaintiff is not entitled to an
i npl i ed easenent inasmuch as the express easenent for wastewater was
in effect at the time the common property was severed, i.e., when the
i nplied easenent was all egedly created, and an express easenent and an
i npl i ed easenment cannot exist sinmultaneously (see Corrarino v Byrnes,
43 AD3d 421, 425; diphant v McCarthy, 208 AD2d 1079, 1080; see al so
At v Laga, 207 AD2d 971, 971).

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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Appeal from a judgnment of the Allegany County Court (Thomas P
Brown, J.), rendered May 17, 2012. The judgnent convicted defendant,
upon a jury verdict, of vehicular manslaughter in the second degree
and crimnally negligent hom cide.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals from a judgnent convicting her,
upon a jury verdict, of vehicular manslaughter in the second degree
(Penal Law § 125.12 [1]) and crimnally negligent homcide (8§ 125.10).
Contrary to the contention of defendant, we conclude that the evidence
is legally sufficient to support the conviction. Wth respect to the
vehi cul ar mansl aught er convi ction, defendant contends that the People
failed to establish that she ingested a drug set forth in Public
Health Law 8 3306 or that her ability to operate the notor vehicle was
i mpai red by such drug (see Penal Law 8 125.12 [1]; Vehicle and Traffic
Law 88 114-a, 1192 [4], [4-a]). We reject that contention. Defendant
admtted to the arresting officer that, prior to the accident, she
i ngest ed oxycodone and al prazolam both of which are listed in Public
Heal th Law 8§ 3306 (Schedule Il [b] [1] [14]; Schedule IV [c] [1]).
Several w tnesses, including | aw enforcenent officers and a registered
nurse who exam ned defendant at the hospital, testified that defendant
exhi bited classic signs of drug inpairnent, including glassy,
bl oodshot eyes; dilated pupils; slurred speech; and poor notor
coordi nati on and bal ance (see People v Gonzal ez, 90 AD3d 1668, 1668-
1669; People v Curkendall, 12 AD3d 710, 713, |v denied 4 NY3d 743;
People v Kraft, 278 AD2d 591, 591, |v denied 96 Ny2d 864). Defendant
also failed four out of the six standard field sobriety tests
adm nistered at the hospital. Further, a certified drug recognition
expert concl uded based upon his eval uation of defendant that she was
under the influence of a central nervous system depressant and a
narcoti c anal gesic, and that she “was inpaired and unable to operate a
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nmotor vehicle safely down the road” (see People v dark, 309 AD2d
1076, 1077; People v Crandall, 255 AD2d 617, 618-619). Wth respect
to causation, once “it is established that the defendant was

unlawfully . . . inpaired while operating the vehicle, ‘there [is] a
rebuttable presunption that, as a result of such [inpairnment] . . . ,
[the defendant] operated the notor vehicle . . . in a manner that

caused such death’ ” (People v Stickler, 97 AD3d 854, 855, |v denied
20 NY3d 989, quoting Penal Law 8§ 125.12 [enphasis added]; see People v
Mojica, 62 AD3d 100, 108-109, Iv denied 12 NY3d 856). Here, although
def endant cl aimed that the accident occurred because she was

di stracted by the presence of an “unusually |arge nunber of

wat erfow ,” and not because she was inpaired, we conclude that the
above evidence, coupled with the circunstances of the accident,
provided the jury with a rational basis to reject that explanation
(see Curkendall, 12 AD3d at 713). W thus conclude that the evidence
is legally sufficient to establish defendant’s guilt of vehicul ar
mansl aughter in the second degree beyond a reasonabl e doubt (see
People v Bain, 85 AD3d 1193, 1194, |v denied 17 NY3d 902; see
general |y People v Bl eakl ey, 69 Ny2d 490, 495).

Wth respect to the conviction of crimnally negligent hom cide,
Penal Law 8§ 125.10 provides that “[a] person is guilty of crimnally
negl i gent hom ci de when, with crim nal negligence, he [or she] causes
the death of another person.” Crimnal negligence “requires a
def endant to have ‘engaged in sone bl aneworthy conduct creating or
contributing to a substantial and unjustifiable risk of’ a proscribed
result,” such as death (People v Conway, 6 NY3d 869, 872, quoting
People v Boutin, 75 NY2d 692, 696; see 8§ 15.05 [4]). Here, we
conclude that the evidence that defendant took an oxycodone tabl et
t hat was not prescribed to her, in conmbination with other prescription
medi cations that had been prescribed to her, and then operated a notor
vehi cl e “denonstrated that [she] engaged in conduct exhibiting ‘the
ki nd of seriously blameworthy carel essness whose seriousness woul d be
apparent to anyone who shares the conmmunity’s general sense of right
and wong’ " (People v Asaro, 21 Ny3d 677, 685, quoting People v
Cabrera, 10 NY3d 370, 377; see Conway, 6 NY3d at 871-872; Kraft, 278
AD2d at 592).

Def endant’ s contention that the verdict is against the weight of
the evidence “is raised for the first time in [her] reply brief and
therefore is not properly before us” (People v Sponburgh, 61 AD3d
1415, 1416, |v denied 12 NY3d 929). Contrary to the further
contention of defendant, we conclude that County Court did not err in
refusing to suppress her statenments to the police. Defendant was not
in police custody when the police initially questioned her at the
hospital and, in any event, we conclude that the questions were
i nvestigatory rather than accusatory in nature (see People v Prue, 8
AD3d 894, 897, |v denied 3 NY3d 680; People v O Hanlon, 5 AD3d 1012
1012, Iv denied 3 NY3d 645; People v Bongiorno, 243 AD2d 719, 720, lv
deni ed 91 NY2d 889; People v Bowen, 229 AD2d 954, 955, |v denied 88
Ny2d 1019). W further conclude that “the record of the suppression
heari ng establishes that [defendant] was not [inpaired by drugs] to
such a degree that [s]he was incapable of voluntarily, know ngly, and
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intelligently waiving [her] Mranda rights” (People v G mno, 49 AD3d
1155, 1157, |v denied 10 NY3d 861 [internal quotation marks omtted];
see Peopl e v Downey, 254 AD2d 795, |v denied 92 Ny2d 1031). Contrary
to defendant’s contention, the People net their burden of proof at the
suppression hearing through the testinony of the two investigating
officers who elicited the chall enged statenents, and the People were
not required to produce a third officer who had mnimal contact with
def endant upon her initial arrival at the hospital (see People v

Wt herspoon, 66 NY2d 973, 974; People v Caballero, 23 AD3d 1031, 1032,
| v denied 6 NY3d 846; People v Holloway, 16 AD3d 1062, 1063, |v denied
5 NY3d 763).

Al t hough we agree with defendant that the court inproperly
admtted in evidence a photograph of the victimtaken when she was
al i ve because such evidence was not relevant to any material fact to
be proven at trial (see People v Stevens, 76 NY2d 833, 835-836; People
v Col on, 102 AD3d 705, 705, |v denied 21 Ny3d 942; People v Dove, 233
AD2d 751, 754, |v denied 89 Ny2d 1011), we conclude that the error is
harm ess i nasmuch as there was “overwhel mi ng evi dence of the
defendant’s guilt, and no significant probability that the error
contributed to [her] conviction[]” (Colon, 102 AD3d at 705; see People
v Jackson, 41 AD3d 1268, 1269; see generally People v Crimmns, 36
NY2d 230, 241-242).

Contrary to the contention of defendant, we conclude that the
sentence is not unduly harsh and severe. Finally, we have revi ewed
def endant’ s renmi ni ng contentions and concl ude that they are wthout
merit.

Ent er ed: March 21, 2014 Frances E. Caf ar el
Cerk of the Court
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Appeal from an order of the Suprenme Court, Onondaga County (Brian
F. DeJdoseph, J.), entered February 11, 2013. The order granted
defendants’ notion to dism ss the conplaint.

It is hereby ORDERED that the order so appealed fromis
unani mously reversed on the | aw wi thout costs, the notion is denied
and the conplaint is reinstated.

Menorandum Plaintiff, a retired enployee of defendant Village
of Manlius (Village), commenced this breach of contract action seeking
to conpel defendants to pay 80% of plaintiff’s health insurance plan
premuns. Plaintiff alleged that defendants paid that percentage when
he was enpl oyed, pursuant to the terns of a collective bargaining
agreenent (CBA) between the Village and the union representing Vill age
firefighters (union). Defendants noved to dism ss the conplaint on
the ground that the grievance procedure provided for in the CBA was
t he excl usive procedure by which plaintiff could seek redress, and
that plaintiff was required to bring his claimthrough the grievance
procedure despite his status as a retiree. Plaintiff opposed
defendants’ notion, arguing, inter alia, that the CBA restricted the
cl ass of individuals who could file a grievance to active enpl oyees.
Suprene Court determ ned that the | anguage of the CBA contai ned no
such restriction and granted defendants’ notion. W conclude that the
court erred in interpreting the CBA, and we therefore reverse the
order, deny defendants’ notion, and reinstate the conplaint.

It is well settled that, “when an enpl oyer and a union enter into
a collective bargaining agreenent that creates a grievance procedure,
an enpl oyee subject to the agreenent may not sue the enployer directly
for breach of that agreenent but nust proceed, through the union, in
accordance with the contract” (Matter of Board of Educ., Commack Union
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Free Sch. Dist. v Anbach, 70 Ny2d 501, 508, cert denied sub nom
Margolin v Board of Educ., Commack Union Free Sch. Dist., 485 US 1034,
see also Cark v County of Cayuga, 212 AD2d 963, 963). There are,
however, two exceptions to that rule. The first exception applies
when “the contract provides otherw se” (Anbach, 70 Ny2d at 508), i.e.,
the contract “either expressly allows such suits or inplicitly does so
by excluding the dispute at issue from or not covering it within, the
anbit of the contractual dispute resolution procedures” (Ledain v Town
of Ontario, 192 Msc 2d 247, 251, affd 305 AD2d 1094). The second
exception applies “when the union fails in its duty of fair
representation” (Anbach, 70 Ny2d at 508), but the enployee nust allege
and prove that the union breached its duty to provide fair
representation to the enployee (see Ledain, 192 Msc 2d at 251; see

al so Matter of Reese v Board of Trustees of Mhawk Val. Conmunity
Coll., 28 AD3d 1240, 1241, |Iv denied 7 NY3d 709; WMatter of Prendergast
v Kingston Cty Sch. Dist., 242 AD2d 773, 774; Cdark, 212 AD2d at

963). W agree with defendants that plaintiff did not allege that the
uni on breached its duty of fair representation, and therefore only the
first exception is at issue here.

In relevant part, the CBA defines the term “grievance” broadly as
“a controversy, dispute or difference arising out of the

interpretation or application of this contract.” The first step of
t he grievance procedure requires either the union or a “nmenber” to
present the grievance in witing. “It is well established that[,]

when reviewing a contract, ‘[p]articular words should be considered,
not as if isolated fromthe context, but in the light of the
obligation as a whole and the intention of the parties manifested
thereby’ ” (Kolbe v Tibbetts, 22 NY3d 344, 353, quoting Riverside S.
Planning Corp. v CRP/Extell Riverside, L.P., 13 NY3d 398, 404; see
Matter of El-Roh Realty Corp., 74 AD3d 1796, 1799). Furthernore, we
“must give the words and phrases enployed their plain neaning” (Laba v
Carey, 29 Ny2d 302, 308, rearg denied 30 NY2d 694; see Fingerl akes
Chiropractic v Maggi o, 269 AD2d 790, 792). Elsewhere in the CBA the
word “nmenber” is used interchangeably with the word “enpl oyee,” and
several CBA provisions that apply to “nmenbers,” such as provisions for
hol i day pay and annual physicals, clearly affect only active

enpl oyees. In addition, the CBA provides that the Village recogni zes
the union “as the exclusive representative for collective negotiations
with respect to salaries, wages, and other terns and conditions of

enpl oynment of all full-tine and part-tinme enpl oyees” (enphasis added).

Gving the word “nmenber” its plain nmeaning, and interpreting the
contract as a whole, we agree with plaintiff that the word “nenber”
means a nenber of the union. It is undisputed that plaintiff ceased
to be a nenber of the union after his retirenment. Thus, according to
t he cl ear and unanbi guous terns of the CBA, plaintiff, who was no
| onger a “menber” of the union when he becanme aggrieved, could not
file a grievance. W therefore further agree with plaintiff that our
decision in Matter of DeRosa v Dyster (90 AD3d 1470) is controlling
here. In that case, the first step of the grievance procedure as
provided for in the collective bargai ning agreenent required “an
aggrieved ‘enployee’ to request ‘a review and determ nation of his [or
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her] grievance by the head of the appropriate departnent’ ” (id. at
1472). The majority concluded that, because the petitioner was no
| onger an “enpl oyee” when she becane aggri eved, she “could not have

pursued a grievance” (id.). In this case, as in DeRosa, “the
gri evance procedure set forth in the CBA is predicated upon the status
of the affected beneficiar[y . . . ,] as [an] active enpl oyee or

retiree” (id. [internal quotation marks omtted]).

We conclude that the court erred in determning that this case is
di stingui shable from DeRosa on the ground that the section of the CBA
that provides for health insurance benefits after retirement also uses
the word “nenber.” | n DeRosa, the collective bargai ni ng agreenent
expressly permtted “grievances concerning retirenent benefits” and
expressly provided for health insurance benefits after retirement (see
id. at 1471-1472). The mpjority nevertheless held that, because only
an individual “enployee” could file a grievance, the petitioner could
not have filed a grievance before comencing a CPLR article 78
proceeding (id. at 1472). Thus, the fact that the CBA expressly
provides for health insurance benefits after retirenment does not
necessarily nmean that an individual retiree will be permtted to use
the grievance procedure to enforce those provisions. Rather, here, as
i n DeRosa, the clear and unambi guous terns of the CBA prevented
plaintiff fromfiling a grievance (see id.; cf. Ledain, 192 Msc 2d at
255) .

Def endants’ reliance on Matter of City of Ithaca (Ithaca Paid
Fire Fighters Assn., | AFF, Local 737) (29 AD3d 1129) is msplaced. 1In
that case, the court did not hold that the aggrieved retirees were
required to bring their clainms through the grievance procedure.
Rat her, in the context of the fornmer enployer’s notion to stay
arbitration on the ground that the dispute was not subject to
arbitration because the aggrieved retirees were not represented by the
union, the court held that "issues such as respondent’s rel ationship
toretired enployees . . . [and] whether retirees are covered by the
gri evance procedure . . . are matters which concern the precise scope
of the substantive contractual provisions and, as such, are for the
arbitrator” to decide (id. at 1132; see Matter of Mariano v Town of
O chard Park, 92 AD3d 1232, 1233-1234; WMatter of Jefferson-Lew s-
Ham | t on- Her ki mer - Onei da BOCES [ Jef f er son- Lewi s- Ham | t on- Her ki ner -
Onei da BOCES Prof essional Assn., Local 2784], 247 AD2d 829, 829).

W reject plaintiff’s contention, however, that the court erred
when it declined to consider the extrinsic evidence he submtted to
support his position that retirees could not file a grievance.
“[E]xtrinsic evidence may not be considered unl ess the docunent itself

i s anbiguous,” and “ ‘extrinsic and parol evidence is not adm ssible
to create an anbiguity in a witten agreenent which is conplete and
cl ear and unanbi guous upon its face’ " (South Rd. Assoc., LLC v

| nternational Bus. Machs. Corp., 4 NY3d 272, 278; see WWW Assoc. Vv
G ancontieri, 77 Ny2d 157, 163). W conclude that the CBA' s use of

the word “nenber” to describe which individuals may file a grievance
unamnbi guously excludes plaintiff, and thus extrinsic evidence may not
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be considered in support of either party’s position.

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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THE ESTATE OF JOSEPH WH TE, DECEASED, CAROL

ALABI SO, EXECUTOR, DEFENDANT- RESPONDENT- APPELLANT,
CAROL ALABI SO, GERALD MCCLAI N WHI TLEY AND MCCLAI N
PROPERTI ES, LLC, DEFENDANTS- RESPONDENTS.

(APPEAL NO. 1.)

HOGAN W LLIG PLLC, AVMHERST ( COREY HOGAN OF COUNSEL), FOR
PLAI NTI FFS- APPELLANTS- RESPONDENTS.

KEENAN LAW CENTER, P.C., HAMBURG (JOHN J. KEENAN OF COUNSEL), FOR
DEFENDANT- RESPONDENT- APPELLANT THE ESTATE OF JOSEPH VWHI TE, DECEASED,
CAROL ALABI SO, EXECUTOR.

LAWRENCE C. BROW, CHEEKTOMNGA, FOR DEFENDANTS- RESPONDENTS.

Appeal and cross appeal froman order of the Suprene Court,
Ni agara County (Ral ph A Boniello, IIl, J.), entered May 26, 2011.
The order found Joseph White to have breached his fiduciary duty.

It is hereby ORDERED t hat said appeal and cross appeal are
unani nously di sm ssed without costs (see Hughes v Nussbaumer, C arke &
Vel zy, 140 AD2d 988; Chase Manhattan Bank, N. A v Roberts & Roberts,
63 AD2d 566, 567; see also CPLR 5501 [a] [1]).

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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Appeal and cross appeal froma judgnent of the Suprene Court,
Ni agara County (Ralph A Boniello, Ill, J.), entered July 26, 2011
The judgnent decreed that Joseph White breached his fiduciary duty to
the Sonnelitter Famly Trust, awarded plaintiffs noney damages agai nst
White and ot herwi se dism ssed plaintiffs’ causes of action.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Gary Sonnelitter (plaintiff) is the executor of his
deceased nother’s estate. Prior to her death, plaintiff’s nother
(decedent) was advi sed by her accountant, Joseph Wite, who is al so
deceased but whose estate has been sued herein, to establish a trust
for the purpose of nore readily qualifying her for Medicaid, should
the need arise for her to enter a nursing home. The only asset placed
into the trust was a condom ni um owned by decedent in Florida.
Decedent, a widow, lived in Lockport, and the condom ni um had not been
used for several years at the tinme the trust was created in Novenber
2000. Although Wiite recormmended that plaintiff serve as trustee,
plaintiff declined the appointnment, and Wite therefore becane
trustee. On February 25, 2003, while decedent was still alive, Wite
sold the condom nium for $127,000 to defendant McCl ain Properti es,
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LLC, which was controlled by Wite s friend and busi ness associ at e,
defendant Gary McCl ain Witley.

Decedent died after the property was transferred, and plaintiff

t hereafter conmenced this action on behalf of her estate and the
trust. According to plaintiff, Wite sold the property to Witley for
bel ow mar ket value and did so with the intent of surreptitiously
obtaining the property for hinself and his girlfriend, defendant Carol
Al abi so. The conplaint asserted a cause of action for breach of
fiduciary duty against Wite only, and causes of action for fraud and
unjust enrichment against all defendants.

Following a nonjury trial, Supreme Court awarded judgnent to
plaintiff on the cause of action for breach of fiduciary duty, and
directed Wiite to pay damages of $43,000, plus interest fromthe date
of sale, representing the difference between the sale price, $127, 000,
and what the court determned to be the property’ s market val ue,
$185, 000, minus eight percent for closing costs. Plaintiff contends
on appeal that the court erred in dismssing his causes of action for
fraud and unjust enrichnent, and erred in denying his request for
appreci ati on damages. On his cross appeal, Wite contends, inter
alia, that the court erred in finding himliable under the cause of
action for breach of fiduciary duty. W affirm

To prevail on a cause of action for fraud, a plaintiff nust
“prove a msrepresentation or a material om ssion of fact which was
fal se and known to be false by [the defendant], made for the purpose
of inducing the other party to rely upon it, justifiable reliance of
the other party on the mi srepresentation or material om ssion, and
injury” (Vineyard G| & Gas Co. v Stand Energy Corp., 45 AD3d 1291,
1293 [internal quotation marks omtted]; see Lama Holding Co. v Smth
Barney, 88 NY2d 413, 421). *“[L]iability for fraud may be prem sed on
knowi ng participation in a schene to defraud, even if that
participation does not by itself suffice to constitute the fraud” (Kuo
Feng Corp. v Ma, 248 AD2d 168, 168-169, appeal dism ssed 92 NY2d 845,
| v deni ed 92 Ny2d 809; see CPC Intl. v McKesson Corp., 70 NY2d 268,
286). Evidence of fraud may be circunstantial (see Kuo Feng Corp.

248 AD2d at 169), but the fraud nust be proved by clear and convincing
evidence (see Vineyard G| & Gas Co., 45 AD3d at 1293).

“I'n a nonjury trial, the decision of the fact-finding court
shoul d not be di sturbed upon appeal unless it is obvious that the
court’s concl usions could not be reached under any fair interpretation
of the evidence, especially when the findings of fact rest in large
measure on considerations relating to the credibility of w tnesses”
(Mohan v State of New York, 110 AD3d 573, 573 [internal quotation
marks omtted]; see Treat v Wegmans Food Mts., Inc., 46 AD3d 1403,
1404). Here, the cause of action for fraud was prem sed on
plaintiff’s theory that Wiite and defendants acted together in a
schene to defraud decedent by nmaking it appear as if the condom ni um
had been sold for market value in an armis length transaction to a
third party, when in fact Wihite was the real purchaser for a price
wel I bel ow market value. Although plaintiff introduced circunstanti al
evi dence of such a schene at trial, there was contrary evi dence as
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well, including the testinony of Wiite, Whitley and Al abiso, all of
whom deni ed that Wite was the true purchaser of the property. G ving
deference to the credibility determ nations of the court, which had
the benefit of seeing the witnesses and assessing their deneanor, we
conclude that, although a different verdict on the cause of action for
fraud woul d not have been unreasonable, the court’s determnation is
based on a fair interpretation of the evidence.

We further conclude that plaintiff’s cause of action for unjust
enrichment is foreclosed by the existence of a valid and enforceable
contract (see Corsello v Verizon N. Y., Inc., 18 NY3d 777, 790-791,
rearg denied 19 NY3d 937; LaBarte v Seneca Resources Corp., 285 AD2d
974, 976). Although the contract price was bel ow market val ue,
plaintiff prevailed on his cause of action for breach of fiduciary
duty against White, thus rendering the cause of action for unjust
enrichment duplicative. As the Court of Appeals has explained, “[a]n
unjust enrichment [cause of action] is not available where it sinply
duplicates, or replaces, a conventional contract or tort [cause of
action]” (Corsello, 18 NY3d at 790).

We reject plaintiff's contention that the court erred in denying
his request for appreciation danages. Appreciation damges are
appropriate where a trustee sells property he or she was duty-bound to
retain, “the theory being that the beneficiaries are entitled to be
pl aced in the sane position they would have been in had the breach not
consisted of a sale of property that should have been retained” (Scalp
& Bl ade v Advest, Inc., 309 AD2d 219, 227 [internal quotation marks
omtted]; see Matter of Rothko, 43 NY2d 305, 320-321). Here, Wite
had no duty to retain decedent’s condom nium in fact, the record
establishes that there were many good reasons for Wiite to sell the
property, which was not being used and cost decedent between $6, 000
and $8,000 annually to maintain. Mreover, as noted, Wite was not
found to have engaged in fraudul ent conduct. Under the circunstances,
we conclude that the court properly denied plaintiff’s request for
appreci ati on damages.

Finally, we have reviewed Wiite’'s contentions on his cross appeal
and conclude that they lack merit.

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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M&T BANK, PLAI NTI FF- RESPONDENT,
\% MEMORANDUM AND ORDER

CHO CE GRANI TE PRODUCTS LTD., ET AL., DEFENDANTS,
AND CARI NA FARBER, ALSO KNOAN AS CARMEN FARBER,
DEFENDANT- APPEL LANT.

(APPEAL NO. 1.)

ZDARSKY, SAW CKI & AGOSTI NELLI LLP, BUFFALO (CGERALD T. WALSH OF
COUNSEL), FOR DEFENDANT- APPELLANT.

GETMAN & BI RYLA, LLP, BUFFALO (MATTHEW D. VALAURI OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (Tinothy
J. Walker, A J.), entered March 12, 2013. The order granted
plaintiff’s nmotion for summary judgnment as agai nst Carina Farber, also
known as Carnen Farber.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs.

Sane Menorandum as in M&T Bank v Choice Granite Products Ltd.
([appeal No. 2] _ AD3d __ [Mar. 21, 2014]).

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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CHO CE GRANI TE PRODUCTS LTD., ET AL., DEFENDANTS,
AND CARI NA FARBER, ALSO KNOAN AS CARMEN FARBER,
DEFENDANT- APPEL LANT.

(APPEAL NO. 2.)

ZDARSKY, SAW CKI & AGOSTI NELLI LLP, BUFFALO (CGERALD T. WALSH OF
COUNSEL), FOR DEFENDANT- APPELLANT.

GETMAN & BI RYLA, LLP, BUFFALO (MATTHEW D. VALAURI OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Erie County (Tinothy
J. Walker, A J.), entered April 18, 2013. The judgnent, anong ot her
t hi ngs, awarded plaintiff the sumof $108, 373.66 as agai nst def endant
Carina Farber, also known as Carnmen Farber.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified on the | aw by vacating the anount of attorneys’
fees awarded and as nodified the judgnent is affirnmed wthout costs
and the matter is remtted to Suprenme Court, Erie County, for further
proceedi ngs in accordance with the followi ng Menorandum | n appeal
No. 1, Carina Farber, also known as Carnen Farber (defendant), appeals
froman order granting plaintiff’s notion for summary judgnment agai nst
her as guarantor of a | oan to defendant Choice Ganite Products Ltd.
(Choice Granite), and in appeal No. 2 she appeals fromthe judgnent
awardi ng plaintiff the sumof $108,373.66 plus interest, and $8, 741. 25
in attorneys’ fees. W note at the outset that appeal No. 1 nust be
di sm ssed i nasnuch as the order granting plaintiff’s notion for
sumary judgnent is subsuned in the final judgnment in appeal No. 2
(see Hughes v Nussbauner, C arke & Vel zy, 140 AD2d 988, 988).

In March 2007, Choice Granite applied for a $100, 000 | oan from
plaintiff and, as part of the application, defendant, the sales
manager and part owner of defendant, signed a guaranty in her
i ndi vi dual capacity. An agreenent containing the terns of the |oan
was attached to the application, and both the agreenent and guaranty
defined the “loan agreenent” as including the application, agreenent,
and the terns of any subsequent approval letter. The application
requested information on prior loans, and eligibility for |oans, from
the United States Snall Business Adm nistration (SBA). The guaranty
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i ndi cated that Choice Ganite m ght be approved for a loan froma
“credit facility” other than plaintiff. By signing the guaranty,

def endant wai ved “notice of the terns of the Loan Agreenent, [and] any
anendnents thereto.” On April 18, 2007, plaintiff sent Choice Ganite
a conditional approval letter for a $100,000 | oan under the

“ SBAExpress Program” which was conditioned upon SBA approval. The
Presi dent of Choice Granite signed and returned the letter to
plaintiff in April 2007, and Choice Ganite thereby accepted the terns
of the agreenent attached to the initial application, as nodified.

SBA approved the | oan, and Choice G anite thereafter defaulted in its
paynent s.

Def endant contends that the conditional approval letter, and
SBA's invol venent, inproperly altered her obligation w thout her
consent and she is therefore relieved of her obligation as guarantor
(see Wite Rose Food v Sal eh, 99 Ny2d 589, 591). W reject that
contention because the application, agreenent, and approval letter, by
their express terns, constitute “one transaction,” and def endant
wai ved notice of the terns of the approval letter (id. at 591). “The
test is whether there is a new contract,” and here there was only one
(Bier Pension Plan Trust v Estate of Schneierson, 74 Ny2d 312, 315).
Suprene Court therefore properly granted plaintiff’s notion for
summary judgnent (see generally Zuckerman v City of New York, 49 Nyad
557, 562).

We agree with defendant, however, that the court erred in
awar di ng attorneys’ fees w thout conducting a hearing, which is needed
to determine the manner in which plaintiff’s attorneys are to be
conpensated (see generally T Goup/Equip. Fin., Inc. v Rddle, 31
AD3d 477, 478). W therefore nodify the judgnment accordingly, and we
remt the matter to Suprenme Court for a hearing to determ ne the
amount of attorneys’ fees to which plaintiff is entitled.

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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TOMW OF SENNETT, DEFENDANT- RESPONDENT.

CAVARDO LAWFIRM P.C., AUBURN (KEVIN M MENDI LLO OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

GALBATO LAW FI RM AUBURN (RI CCARDO T. GALBATO CF COUNSEL), FOR
DEFENDANT - RESPONDENT.

Appeal from a judgnment (denom nated order) of the Suprene Court,
Cayuga County (Thomas G Leone, A J.), entered Novenber 21, 2012 in a
decl aratory judgnent action. The judgnent, insofar as appeal ed from
granted that part of the cross notion of defendant seeking to dismss
t he second cause of action.

It is hereby ORDERED that the judgnent insofar as appeal ed from
i s unani nously reversed on the | aw without costs, that part of the
j udgment di sm ssing the second cause of action is vacated and judgnent
is granted thereon in favor of defendant as foll ows:

It is ADJUDGED and DECLARED t hat the unsigned February
6, 2012 letter is not a binding contract on defendant and is
unenf orceabl e against it.

Menorandum As limted by its brief, plaintiff, a |ocal
commerci al devel oper, contends on appeal that Supreme Court erred in
granting that part of defendant’s cross notion seeking di sm ssal of
t he second cause of action. |In that cause of action, plaintiff
sought a declaration of the parties’ rights and | egal relations
pursuant to an unsigned letter dated February 6, 2012 fromplaintiff
to defendant, which contained terns relating to the installation of a
duplicate water neter and water neter pit at a shopping plaza
devel oped by plaintiff. Plaintiff attached a check to its letter upon
which it noted “water neter pit final,” and plaintiff set forth in the
letter that the check was paynent for the final bal ance due to
def endant for the cost associated with the duplicate water neter.
According to plaintiff, defendant’s acceptance of the check and
deposit of it constituted an accord and satisfaction of costs
associated with the duplicate water neter and pit and def endant
t hereby accepted the terns of the letter, rendering it a binding
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contract upon defendant.

W note at the outset that “[a] notion to dism ss [a cause of
action seeking a declaration] ‘presents for consideration only the
i ssue of whether a cause of action for declaratory relief is set
forth, not the question of whether the plaintiff is entitled to a
favorabl e declaration” ” (DiGorgio v 1109-1113 Manhattan Ave.
Partners, LLC, 102 AD3d 725, 728). “[Where a cause of action is
sufficient to invoke the court’s power to ‘render a declaratory

judgment . . . as to the rights and other |egal relations of the
parties to a justiciable controversy’ . . . , a notion to dism ss that
cause of action should be denied” (Matter of Tilcon N.Y., Inc. v Town

of Poughkeepsie, 87 AD3d 1148, 1150; see St. Lawrence Univ. v Trustees
of Theol. Sch. of St. Lawence Univ., 20 Ny2d 317, 325). \Were,
however, no questions of fact are presented, a court nmay reach the
nmerits of a properly pleaded cause of action for a declaratory
judgnent upon a notion to dismss for failure to state a cause of
action (see Hoffman v City of Syracuse, 2 Ny2d 484, 487) and, “[u]nder
such circunstances, the ‘notion [to dismss for failure to state a
cause of action] should be taken as a notion for a declaration in the
defendant’s favor and treated accordingly’ ” (Tilcon, 87 AD3d at

1150).

Deeming the material allegations of the conplaint to be true, we
conclude that the allegations in the second cause of action presented
a justiciable controversy sufficient to invoke the court’s power to
render a declaratory judgnent (see North Shore Towers Apts. Inc. v
Three Towers Assoc., 104 AD3d 825, 827; DiGorgio, 102 AD3d at 728-
729). Furthernore, we are able to determne, as a matter of |aw, that
defendant is entitled to a declaration in its favor (see Hoffman, 2
NY2d at 487; DiGorgio, 102 AD3d at 728). Plaintiff has not alleged
t hat defendant’s town board considered or approved plaintiff’'s
unsigned letter agreenent as required by Town Law § 64 (6) so as to
establish a valid contract. The unsigned letter therefore does not
constitute a valid binding agreenent and i s unenforceabl e agai nst
defendant. Contrary to plaintiff’s contention, defendant did not
ratify the unsigned letter agreenent by accepting plaintiff’s check
(see generally JRP Add Riverhead Ltd. v Town of Southanpton, 44 AD3d
905, 909).

Plaintiff’s alternative contention, i.e., that the parties could
not be bound by their prior agreement if defendant was not bound by
the letter, is raised for the first tine on appeal and thus is not
properly before us (see C esinski v Town of Aurora, 202 AD2d 984,
985) .

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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Appeal from a judgnment of the Onondaga County Court (WIIiamD.
Wal sh, J.), rendered March 30, 2010. The judgnment convicted
def endant, upon a jury verdict, of rmurder in the second degree and
crimnal possession of a weapon in the second degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmorandum  On appeal froma judgnment convicting himupon a jury
verdict of murder in the second degree (Penal Law § 125.25 [1]) and
crimnal possession of a weapon in the second degree (8 265.03 [3]),
def endant contends in his main and pro se supplenental briefs that the
verdict is against the weight of the evidence. W reject that
contention. As defendant concedes, he was present when the victimwas
shot in the head at close range, and he was identified as the shooter
in separate showup procedures by two eyewi tnesses to the shooti ng,
both of whom |l ater identified defendant in a |lineup. Moreover, one of
the eyew tnesses also identified defendant in a surveillance video
taken at a store that defendant had entered shortly before the
shooting occurred. The video showed defendant and the three other nen
who were with himwhen the victimwas shot, one of whom def endant
clainms to have been the shooter. Upon observing the four nmen in the
vi deo, the eyewitness infornmed the police that, although he initially
doubt ed whether he had correctly identified defendant in the showup
procedure, he was now certain that defendant was the person he had
seen shoot the victim At trial, both eyew tnesses unequivocally
identified defendant as the shooter. The eyew tnesses did not know
def endant prior to the shooting, and neither had any apparent notive
to accuse himfalsely.
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In addition to the eyewi tness testinony, the People introduced
evi dence that, after the shooting, defendant ran fromthe scene and
hid in a nearby house, which was surrounded by the police. Defendant
refused to come out of the house for approximately 30 m nutes and,
when he eventual ly energed, he was wearing a different shirt than the
one he had been wearing when the victimhad been shot. Defendant then
lied to the police, stating that he had not heard any shots being
fired and that he had not observed the victiminvolved in an
altercation i Mmedi ately before the fatal shot was fired. Defendant’s
actions follow ng the shooting evinced a consci ousness of guilt.

As defendant correctly notes, both eyew tnesses testified that
t he shooter had been wearing a white T-shirt with air brushing on the
front and back, and the surveillance video showed that defendant was
wearing a white T-shirt with air brushing on the front only, while
anot her man present at the tinme of the shooting had been wearing a
white T-shirt with air brushing on the front and back. The other man
in a white T-shirt was not apprehended and was not identified.
Def endant al so points to the fact that the police searched the house
into which defendant fled, as well as the surroundi ng nei ghborhood,
and did not find any firearns. W note, however, that the prosecutor
argued that defendant had sufficient tinme in which to hide the nurder
weapon before he entered the house and that, given the chaotic scene
foll owi ng the shooting, the eyew tnesses were sinply m staken
regardi ng the presence of air brushing on the back of the shooter’s T-
shirt.

This case turned largely upon the reliability, as opposed to the
credibility, of the two eyew tnesses who repeatedly and consistently
identified defendant as the shooter, and neither of whose
identification was influenced by the other. W are m ndful that
“m staken eyewitness identifications play a significant role in many
wrongful convictions” (People v Santiago, 17 NYy3d 661, 669), and we
are cogni zant of our duty to conduct an independent assessnent of al
of the proof (see People v Delanpta, 18 Ny3d 107, 116-117). In our
view, however, this is not an appropriate case to substitute our
reliability determ nations for those of the jury, inasnmuch as the
identifications of defendant by the eyew tnesses were not “incredible
and unbel i evable, that is, inpossible of belief because [they were]
mani festly untrue, physically inpossible, contrary to experience, or
sel f-contradictory” (People v Runph, 93 AD3d 1346, 1347, |v denied 19
NY3d 967 [internal quotation marks omtted]; see People v Wallace, 306
AD2d 802, 802-803). “Sitting as the thirteenth juror . . . [and]
wei gh[ing] the evidence in light of the elenents of the crine[s] as
charged to the other jurors” (People v Danielson, 9 NYy3d 342, 349), we
conclude that, although a different verdict would not have been
unreasonable, it cannot be said that the jury failed to give the
evi dence the weight it should be accorded (see generally People v
Bl eakl ey, 69 NY2d 490, 495; People v Kalen, 68 AD3d 1666, 1666-1667,
| v deni ed 14 NY3d 842).

Def endant further contends that the identifications of himby the
two eyew tnesses were the product of inherently suggestive showup
procedures, and that County Court therefore erred in denying his
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notion to suppress their identification testinony. W reject that
contention as well. Al though showup identification procedures are
general ly disfavored (see People v Otiz, 90 Ny2d 533, 537), such
procedures are permtted “where [they are] reasonabl e under the

ci rcunst ances—that is, when conducted in cl ose geographic and tenporal
proximty to the crine—and the procedure used was not unduly
suggestive” (People v Brisco, 99 NY2d 596, 597; see Otiz, 90 Ny2d at
537; People v Jackson, 78 AD3d 1685, 1685-1686, |v denied 16 NY3d
743). Here, the showups were conducted within 70 m nutes of the
shooting, during the “course of a continuous, ongoing investigation”
(Peopl e v Whodward, 83 AD3d 1440, 1441, |v denied 17 NY3d 803; see
Brisco, 99 Ny2d at 597), and less than one half of a mle fromthe
crime scene. Thus, the court properly denied defendant’s notion to
suppress the subject identification testinony.

Contrary to defendant’s further contention, the identification of
hi m by one of the prosecution wtnesses in the store surveill ance
vi deo was not unduly suggestive. “[T]here is nothing inherently
suggestive” in showing a witness a surveillance video depicting the
def endant and ot her individuals, provided that the “defendant was not
si ngl ed-out, portrayed unfavorably, or in any other manner prejudiced
by police conduct or comrent or by the setting in which [the
def endant] was taped” (People v Ednonson, 75 NY2d 672, 676-677, rearg
denied 76 NY2d 846, cert denied 498 US 1001). Here, defendant was
shown in the video with three other people, one of whom def endant
clainms to have been the shooter, and defendant was not singled out or
portrayed unfavorably, or in any other manner prejudiced. 1In a
rel ated contention, defendant asserts that the identification of him
in the surveillance video is tantanount to an identification froma
photo array, and that the court therefore erred in allow ng the
witness in question to testify at trial that he identified defendant
in the video. Defendant failed to preserve that contention for our
review, and we decline to exercise our power to reviewit as a matter
of discretion in the interest of justice (see CPL 470.15 [6] [a]).

There is no nerit to defendant’s contention that the |ineup
procedures enpl oyed by the police were unduly suggestive. Although
def endant and one filler have sonewhat |ighter skin than the other
participants, it is well settled that the police need not surround a
defendant in a lineup with individuals nearly identical in appearance
(see People v Chipp, 75 Ny2d 327, 336, cert denied 498 US 833; People
v Diggs, 19 AD3d 1098, 1099, |v denied 5 Ny3d 787, amended on rearg 21
AD3d 1438). Having reviewed phot ographs of defendant with the other
| ineup participants, we conclude that the “the alleged variations in
appear ance between the fillers and the defendant were not so
substantial as to render the |ineup inpermssibly suggestive” (People
v Brown, 89 AD3d 1032, 1033, Iv denied 18 NY3d 922).

We have revi ewed defendant’s remaining contentions in his main
and pro se supplenental briefs and conclude that they |ack nerit.

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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STARPO NT CENTRAL SCHOOL DI STRI CT, STARPO NT
CENTRAL SCHOOL DI STRI CT BOARD OF EDUCATI ON,
STARPO NT HI GH SCHOOL, | ROQUAO S CENTRAL SCHOOL

DI STRICT, ROQUAO S CENTRAL SCHOOL DI STRI CT BOARD
OF EDUCATI ON, | ROQUA S CENTRAL H GH SCHOOL, WEST
SENECA SCHOOL DI STRI CT, WEST SENECA SCHOCOL

DI STRI CT BOARD OF EDUCATI ON AND WEST SENECA EAST
SENI OR HI GH SCHOOL, RESPONDENTS- APPELLANTS.

BAXTER SM TH & SHAPI RO, P.C., WEST SENECA (LOU S B. DI NGELDEY, JR, OF
COUNSEL), FOR RESPONDENTS- APPELLANTS STARPO NT CENTRAL SCHOCL

DI STRI CT, STARPO NT CENTRAL SCHOCL DI STRI CT BOARD OF EDUCATI ON AND
STARPO NT HI GH SCHOCL.

SUGARVAN LAW FI RM LLP, SYRACUSE (JENNA W KLUCSI K OF COUNSEL), FOR
RESPONDENTS- APPELLANTS | ROQUO S CENTRAL SCHOOL DI STRI CT, | ROQUA S
CENTRAL SCHOOL DI STRI CT BOARD OF EDUCATI ON AND | ROQUOI S CENTRAL HI GH
SCHOOL.

WEBSTER SZANYlI LLP, BUFFALO (JEREMY A. COLBY OF COUNSEL), FOR
RESPONDENTS- APPELLANTS WEST SENECA SCHOCL DI STRI CT, WEST SENECA SCHOOL
DI STRI CT BOARD OF EDUCATI ON AND WEST SENECA EAST SENI OR H GH SCHOOL.

LI PSI TZ GREEN SCI M CAMBRI A LLP, BUFFALO (JOHN A. COLLI NS OF COUNSEL),
FOR CLAI MANT- RESPONDENT.

Appeal s froman order of the Suprenme Court, Erie County (John F.
O Donnell, J.), entered February 1, 2013. The order granted the
application of claimant for |leave to serve a |late notice of claim

It is hereby ORDERED that the order so appealed fromis reversed
on the law wi thout costs and the application is deni ed.

Menorandum  We agree with respondents that Suprenme Court abused
its discretion in granting claimant’s application seeking | eave to
serve a late notice of claimpursuant to General Muinicipal Law 8 50-e
(5). On February 4 and 5, 2011, claimant, then a 16-year-old student
at respondent West Seneca East Senior H gh School, participated in the
Section VI high school westling chanpionship (tournanment) held at
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respondent Starpoint Hi gh School in Lockport. It is undisputed that
one of the westlers at the tournanent, fromrespondent I|roquois
Central H gh School, had a highly contagious virus. In Septenber

2012, approximately five nonths after he reached the age of npjority
and 19 nonths after the tournanent, clainmant sought | eave to serve a

| ate notice of claimagainst respondents, alleging that he had
contracted herpes fromthe infected westler and that respondents were
negligent in, anong other things, allowing the infected westler to
participate in the tournanent and in failing to take reasonabl e steps
to avoid claimant’s injury.

In seeking |l eave of the court to file a late notice of claim
cl ai mant of fered no excuse, reasonable or otherwise, for failing to
serve a tinely notice of claim |In support of his application,
however, claimant asserted that respondents had actual know edge of
the facts underlying his claimbecause another student who all egedly
contracted herpes fromthe same westler at the tournanent had served
a tinely notice of claimagainst respondents Starpoint H gh School and
| roquois Central H gh School. dainmant further asserted that
respondents had actual know edge based on Heal th Advi sory #279a,
i ssued by the Erie County Departnment of Health (DOH) on February 11,
2011 to all school districts in Erie and N agara Counties. The
advi sory stated that DOH was investigating “several cases of skin
infection in high school westlers” who had participated in the
tournanent, and it also identified all schools that had participated
in the tournament. Finally, claimnt contended that respondents had
suffered no prejudice fromhis failure to serve a tinely notice of
claim The court granted the application, and we now reverse.

Where a clai mant does not offer a reasonable excuse for failing
to serve a tinely notice of claim a court may grant | eave to serve a
|ate notice of claimonly if the respondent has actual know edge of
the essential facts underlying the claim there is no conpelling
showi ng of prejudice to the respondent (see Matter of Hall v Madi son-
Onei da County Bd. of Coop. Educ. Servs., 66 AD3d 1434, 1435), and the
cl ai m does not “patently lack nerit” (Matter of Hess v West Seneca
Cent. Sch. Dist., 15 NY3d 813, 814; see Matter of Catherine G v
County of Essex, 3 NY3d 175, 179). Here, respondents asserted that,
until claimant made the instant application, they had no know edge
t hat he had contracted herpes or otherwi se had been injured at the
tournanment. Al though claimnt offered no evidence to the contrary, he
essentially contended that respondents should have known of his injury
because another westler had filed a tinely notice of claimregarding
an identical injury and because respondents had received Health
Advi sory #279a.

As we have repeatedly stated, actual know edge of the essenti al
facts of a claimrequires “[k] nowl edge of the injuries or danmages
claimed by a [claimant], rather than nmere notice of the underlying
occurrence” (Santana v Western Regional Of-Track Betting Corp., 2
AD3d 1304, 1305, |v denied 2 NY3d 704 [internal quotation marks
omtted]; see Dalton v Akron Cent. Schools, 107 AD3d 1517, 1518).
Here, claimant’s proof in support of his application establishes, at
nost, that respondents had constructive know edge of his claim In
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ot her words, there is nothing in the notice of claimfiled by the
other westler who was infected at the tournanent or in Health

Advi sory #279a that gave respondents actual know edge that clai mant
was simlarly injured.

Thus, even assum ng, arguendo, that respondents suffered no
prejudice fromthe delay and that the proposed clai magainst them does
not patently lack nerit, we conclude that the court abused its
discretion in granting claimant’s application for |eave to serve a
|ate notice of claim(see Palumbo v Gty of Buffalo, 1 AD3d 1032,
1033).

Al'l concur except FaHEY and WHALEN, JJ., who dissent and vote to
affirmin the followi ng Menorandum W respectfully dissent. In our
vi ew, Suprene Court did not abuse its discretion in granting
claimant’ s application for | eave to serve a late notice of clai mupon
respondents, and we therefore would affirmthe order.

“A notice of claimnust be served within 90 days after the claim
accrues, although a court may grant | eave extending that tine,
provided that the application therefor is nmade before the expiration
of the statute of Iimtations period of one year and 90 days (see
Ceneral Municipal Law 8 50-e [1] [a]; [5]). The decision whether to
grant such | eave ‘conpels consideration of all relevant facts and
ci rcunst ances,’ including the ‘nonexhaustive |list of factors’ in
section 50-e (5) (WIliams v Nassau County Med. Ctr., 6 NY3d 531,
539). The three main factors are ‘whether the clainmant has shown a
reasonabl e excuse for the delay, whether the nunicipality had actua
know edge of the facts surrounding the claimw thin 90 days of its
accrual, and whet her the delay woul d cause substantial prejudice to
the municipality’ (Matter of Friend v Towmn of W Seneca, 71 AD3d 1406
1407; see generally 8 50-e [5]). ‘[T]he presence or absence of any
one of the nunerous relevant factors the court nust consider is not
determ native’ (Salvaggio v Western Regional Of-Track Betting Corp.
203 AD2d 938, 938-939), and ‘[t]he court is vested with broad
di scretion to grant or deny the application (Wtzel Servs. Corp. v
Town of Amherst, 207 AD2d 965, 965). Absent a ‘clear abuse’ of the
court’s broad discretion, ‘the determ nation of an application for
| eave to serve a late notice of claimw |l not be disturbed (Mtter
of Hubbard v County of Madison, 71 AD3d 1313, 1315 [internal quotation
marks omtted])” (Dalton v Akron Cent. Schs., 107 AD3d 1517, 1518;
see Education Law § 3813 [2-a]).

Here, we conclude that the court properly weighed the rel evant
factors and did not abuse its discretion in granting the application.
The record establishes that, in 2011, claimant, then a 16-year-old
student at respondent West Seneca East Senior H gh School,
participated in a westling tournanment (tournanment) held at respondent
Starpoint H gh School. The tournanent involved westlers from many
hi gh school s, including respondent Iroquois Central H gh School, and
one of the westlers fromthat high school had a highly contagi ous
virus that claimnt allegedly contracted during a westling match with
that westler.
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We agree with claimnt that respondents had actual know edge of
the facts surrounding the claimwthin 90 days of its accrual. In
particular, we note that, approxinmately one week after the tournanent,
the Erie County Departnment of Health issued a health advisory to al
school districts in Erie and N agara Counties regarding the
i nvestigation of several cases of skin infection in high school
wrestlers who had participated in the tournanent and that, according
to both the court and claimant’s attorney, the incident received nedia
coverage. More inportantly, another westler allegedly infected at
t he tournanent served a tinely notice of claimagainst respondents
Starpoint Central School District, Starpoint Central School D strict
Board of Education and Starpoint H gh School (collectively, Starpoint
respondents), and respondents Iroquois Central School District,

I roquois Central School District Board of Education and |roquois
Central Hi gh School (collectively, Iroquois respondents), and he
commenced a |lawsuit following the filing of his notice of claim

We further agree with claimant that respondents woul d not be
substantially prejudiced if he were permtted to file a |late notice of
claim In our view, the opportunity to investigate provided by the
heal th advisory, and the investigation that such advisory should have
triggered, aneliorate the potential prejudice to the Starpoint and
| roquoi s respondents. W also agree with claimant that, under the
ci rcunst ances of this case, respondents West Seneca School District,
West Seneca School District Board of Education and West Seneca East
Seni or H gh School (collectively, Wst Seneca respondents) failed to
substantiate their assertions that they would be prejudiced if
claimant were permtted to file a late notice of claim(see Matter of
G lbert v Eden Cent. Sch. Dist., 306 AD2d 925, 926-927).

We reject the contention of the Starpoint respondents that the
court shoul d have exercised its discretion to deny the application
because the claimis patently neritless. At a mninum there is a
guestion of fact whether the Starpoint respondents exercised
sufficient control over the tournanent and whether that control
created a duty to claimant upon which their |egal responsibility could
be based (see Butler v Germantown Cent. Sch. Dist. Parent Teacher
Student Assn., 101 AD3d 1415, 1417; Garman v East Rochester Sch.

Dist., 46 AD3d 1354, 1355; Hochreiter v D ocese of Buffalo, 309 AD2d
1216, 1217; see also Basso v MIler, 40 Ny2d 233, 241-242; cf. Farrel
v Hochhauser, 65 AD3d 663, 663-664). Finally, contrary to the
contentions of the Iroquois respondents and the Wst Seneca
respondents, we conclude that clainmnt has a pl ausi ble theory of
liability against them based on their alleged failure to supervise the
wrestlers during the tournanment (see Hochreiter, 309 AD2d at 1217).

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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Appeal froma judgnent of the Oneida County Court (Barry M
Donalty, J.), rendered April 11, 2012. The judgnent convicted
def endant, upon a jury verdict, of aggravated nurder, attenpted
aggravated nmurder (two counts), crimnal possession of a weapon in the
fourth degree and harassnent in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirnmed.

Menorandum  On appeal from a judgnment convicting himupon a jury
verdict of, inter alia, one count of aggravated nurder (Penal Law 8§
125.26 [1] [a] [i]) and two counts of attenpted aggravated nurder (88
110. 00, 125.26 [1] [a] [i]), defendant contends that he was denied
ef fective assistance of counsel based upon several alleged failures of
trial counsel. W reject defendant’s contention.

This conviction arose froman incident spread over two dates, in
whi ch defendant shot and killed a deputy sheriff (hereafter, deputy).
The evidence at trial, including defendant’s trial testinony,
establishes that the deputy responded after defendant’s nei ghbors
called 911 and reported a donestic dispute regardi ng defendant and his
girlfriend. The neighbors also told the 911 operator that defendant
m ght be arnmed. The evidence, again including defendant’s testinony,
establishes that the deputy parked his vehicle in defendant’s driveway
and began to wal k toward defendant’s house. Before the deputy said or
di d anyt hi ng, defendant picked up a punp action shotgun and placed his
finger on the trigger. A six-hour stalemate ensued, involving the
deputy, defendant, and nunerous other nenbers of several |aw
enforcenent agencies. Despite nunmerous requests fromthe deputy and
ot her | aw enforcenment personnel at the scene to put down the shot gun,
def endant never renoved his finger fromthe trigger. The incident
canme to a climax when defendant noved to a | ess-visible part of his
garage and began to put on a jacket. He released the trigger when he
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began to put his armin the sleeve of the jacket. Two | aw enforcenent
agents quickly fired non-lethal projectiles at defendant, which
knocked hi m down and caused himto drop the shotgun. The deputy
rushed into the garage with a taser, in a further attenpt to subdue
defendant with non-lethal force. Before the deputy reached him
however, defendant picked up the shotgun and fired a slug that struck
the deputy in the hand and neck, causing his death. The remaining | aw
enforcement officers shot defendant several tines, which resulted in
non-lethal injuries. As they were shooting at him he worked the punp
action of the shotgun two nore tines, firing the weapon at a | aw

enf orcenent agent each tine.

The matter proceeded to trial, where the jury rejected the
def ense that defendant was under the influence of an extrene enoti onal
di st ur bance.

Def endant contends that his attorney was ineffective in failing
to nove to suppress evidence unlawfully seized fromhimby the | aw
enforcenent personnel at the scene in the absence of a warrant or
probabl e cause to arrest him W reject that contention. It is well
settled that “a showi ng that [defense] counsel failed to make a
particular pretrial notion generally does not, by itself, establish
i neffective assistance of counsel” (People v Rivera, 71 Ny2d 705, 709;
see People v Biro, 85 AD3d 1570, 1571; see also People v Wbster, 56
AD3d 1242, 1242-1243, |v denied 11 NY3d 931), and it is equally well
settled that, in order “[t]o prevail on a claimof ineffective
assi stance of counsel, it is incunbent on defendant to denonstrate the
absence of strategic or other legitinmate explanations for counsel’s
failure to request a particular hearing. Absent such a show ng, it
will be presuned that counsel acted in a conpetent manner and
exerci sed professional judgnent in not pursuing a hearing” (Rivera, 71
NY2d at 709). Furthernore, “[t]here can be no denial of effective
assistance of . . . counsel arising from|[defense] counsel’s failure
to ‘make a notion or argunment that has little or no chance of
success’ " (People v Caban, 5 NY3d 143, 152, quoting People v Stultz,
2 NY3d 277, 287, rearg denied 3 NY3d 702; see People v Watson, 90 AD3d
1666, 1667, |v denied 19 NY3d 868; People v McGee, 87 AD3d 1400, 1403,
affd 20 NY3d 513). Here, defendant failed to denonstrate the absence
of legitimate explanations for defense counsel’s failure to make a
suppression notion, or that the “ ‘notion, if made, woul d have been
successful and that defense counsel’s failure to make that notion
deprived himof neaningful representation’” ” (People v Bassett, 55
AD3d 1434, 1437-1438, |v denied 11 NY3d 922; see People v Bedell, 114
AD3d 1153, __ ; cf. People v Carnevale, 101 AD3d 1375, 1378-1381).

Def endant’ s further contention that his attorney failed to
provi de effective assistance of counsel by failing to pursue a
justification defense and to request a justification charge is also
wi thout merit. Contrary to defendant’s contention, there is no
reasonabl e view of the evidence that would permt defense counsel to
pursue such a defense, and thus such a charge woul d not be appropriate
(see generally Caban, 5 Ny3d at 152). Wth respect to defendant’s
contention that he was entitled to use deadly force to prevent his
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arrest, it is well settled that “defendant was not entitled to use any
physical force to resist an arrest by a police officer who reasonably
appeared to be [such an officer]” (People v Degondea, 269 AD2d 243,
245, |v denied 95 Ny2d 834; see People v Douglas, 160 AD2d 1015, 1016,
| v denied 76 Ny2d 855), much | ess deadly physical force. There is no
reasonabl e view of the evidence supporting defendant’s further
contention that the deputy and the other | aw enforcenent agents were
commtting a burglary that would justify defendant’s use of deadly
force pursuant to Penal Law 8§ 35.20 (3). Simlarly, his contention
that he was justified in using deadly physical force pursuant to
section 35.15 is without nerit because “the justification defense
woul d not be avail able [where, as here,] defendant was ‘the initial
aggressor’ " (People v Watson, 20 NY3d 1018, 1020, quoting 8§ 35.15 [1]

[b]).

We have revi ewed defendant’s further contentions regarding
def ense counsel’s other alleged shortcom ngs and, view ng the
evi dence, the |aw and the circunstances of this case in totality and
as of the tine of representation, we conclude that defendant received
ef fective assistance of counsel (see generally People v Baldi, 54 Ny2d
137, 147).

W reject defendant’s further contention that the court erred in
failing to instruct the jury, sua sponte, on the defense of
justification. Even assum ng, arguendo, that such an instruction was
supported by the evidence, we conclude that the “court did not err in
refraining fromdelivering such a charge sua sponte, as this would
have inproperly interfered with defense counsel’s strategy” (People v
Poston, 95 AD3d 729, 730, |v denied 19 Ny3d 1104).

Finally, viewng the evidence in light of the elenents of the
crinmes as charged to the jury (see People v Danielson, 9 NY3d 342,
349), we conclude that the verdict is not against the weight of the
evi dence (see generally People v Bl eakley, 69 NYy2d 490, 495).

Ent er ed: March 21, 2014 Frances E. Caf ar el
Cerk of the Court
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Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Department by order of the Suprenme Court, Wom ng County [Mark H
Dadd, A. J.], entered June 18, 2013) to review a determ nation of
respondent. The determnation found after a tier IIl hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
annul l ed on the | aw wi thout costs, the anmended petition is granted and
respondent is directed to expunge frompetitioner’s institutional
record all references to the violation of inmate rules 116.10 (7 NYCRR
270.2 [B] [17] [i]) and 116.12 (7 NYCRR 270.2 [B] [17] [iii]).

Menorandum  Petitioner commenced this CPLR article 78 proceedi ng
seeking to annul the determnation, following a tier IIl disciplinary
hearing, that he violated inmate rules 116.10 (7 NYCRR 270.2 [B] [17]
[i] [stealing]) and 116.12 (7 NYCRR 270.2 [B] [17] [iii] [forgery]),
relating to his alleged forgery of another inmate’s nanme on certain
di sbursenent forns. W agree with petitioner that the determ nation
is not supported by substantial evidence (see generally People ex rel.
Vega v Smith, 66 Ny2d 130, 139), and we therefore grant the anmended
petition, annul the determ nation and direct that all references to
the matter be expunged frompetitioner’s record. Although a
m sbehavi or report may by itself constitute substantial evidence of
guilt (see id. at 140-141), here the m sbehavior report was based upon
the belief of the sergeant who authored it that petitioner forged
another inmate’s signature on certain disbursenent fornms, and there is
no indication in the m sbehavior report that the sergeant showed the
ot her inmate the disbursenent fornms or that the other inmate clai ned
that it was not his signature on the fornms. There |ikew se was no
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evidence to that effect presented at the hearing. Al though five of

t he seven di sbursenent forns bear the stanp “inmate identification
verified hall capt.,” those correction officers were not identified in
t he m sbehavior report and their signatures are obscured by the stanp
on the top copy of the triplicate disbursement form |[Indeed, we note
that the record establishes that petitioner requested that those
correction officers be identified by using copies in the triplicate

di sbursenent formand that they be called as witnesses at the hearing.
The hearing, however, concluded w thout conpliance with petitioner’s
request. Indeed, we note that the Hearing O ficer indicated that the
signatures of the hall captains were illegible and thus

uni dentifiable, even by those officers in the block to whomthe
Hearing O ficer had spoken, but nevertheless agreed to “try” to conply
with petitioner’s request to call those witnesses. The record does
not reflect any efforts nade by the Hearing Oficer to do so.

We further agree with petitioner that he was deni ed neani ngf ul
enpl oyee assi stance and was prejudi ced by the inadequate assistance he
received. Thus, at a mninmm petitioner would have been entitled to
a new hearing in any event (see Matter of Bellany v Fischer, 87 AD3d
1217, 1218). Petitioner objected to the assistance provided to him
conpl aining that the assistant did not bring himcopies of the
docunent s bei ng used agai nst himand that the assistant did not want
to help him “Wen the inmate is unable to provide nanes of potenti al
W t nesses, but provides sufficient information to allow the enpl oyee
[assistant] to |ocate the witnesses ‘without great difficulty[,’]
failure to make any effort to do so constitutes a violation of the
nmeani ngf ul assi stance requirenent” (Matter of Velasco v Sel sky, 211
AD2d 953, 954). The record fails to set forth what efforts, if any,

t he enpl oyee assistant nmade to ascertain the names of the correction
of ficers who signed the disbursenent forns and what neasures, if any,
the assistant took to secure their presence at the hearing. Under the
circunstances, it cannot be said that “reasonable efforts were made to
| ocate petitioner’s witnesses” (Matter of Davila v Sel sky, 48 AD3d
846, 847).

Furthernore, petitioner was denied the right to call a wtness,
i.e., the other inmate, as provided in the regul ations (see Matter of
Barnes v LeFevre, 69 NY2d 649, 650; Matter of Robinson v Fischer, 68
AD3d 1687, 1688). “The hearsay report of a correction officer that a
W tness refuses to testify unacconpani ed by any reason fromthe
witness proffered to the [Hearing [QQfficer for such refusal is not a
sufficient basis upon which an inmate’s conditional right to cal
Wi t nesses can be summarily deni ed” (Barnes, 69 NY2d at 650).

Ent er ed: March 21, 2014 Frances E. Caf ar el
Cerk of the Court
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Appeal from an order of the Suprene Court, Mnroe County (Alex R
Renzi, J.), dated March 26, 2012. The order granted the notion of
def endant to suppress evi dence.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the law, the notion to suppress the firearmis
denied and the matter is remtted to Supreme Court, Monroe County, for
further proceedings on the indictnent.

Menorandum  The Peopl e appeal from an order granting defendant’s
notion to suppress a handgun sei zed by the police during a search of
his nmotor vehicle. W agree with the People that Supreme Court erred
in granting the notion. The evidence adduced at the suppression
heari ng established that an identified citizen called 911 and reported
that she witnessed a nan being forced at gunpoint into a brown Ford
Expl orer near the intersection of Brooks Avenue and Genesee Street in
the Gty of Rochester. A dispatch with that information was then
broadcast over the police radio. Wthin mnutes of hearing the
di spatch, a police officer observed a brown Ford Expl orer on CGenesee
Street approximately one quarter of a mle from Brooks Avenue. The
of ficer further observed that the Ford Explorer was being foll owed by
a vehicle whose driver, later identified as the person who called 911,
was wavi ng her hand outside the wi ndow and yelling, “That’s them
that’s them” while pointing at the Ford Explorer.

The officer proceeded to stop the Ford Explorer and ordered its
three occupants out of the vehicle. Defendant was the driver, and it
was determ ned by another officer at the scene that his driver’s
i cense had been suspended. Defendant was therefore charged with
aggravat ed unlicensed operation of a notor vehicle in the second
degree, a m sdeneanor, along with unlicensed operation of a notor
vehicle, a traffic infraction. At the scene, the woman who called 911
informed the police that the person who had been abducted was her
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boyfriend, and that she had seen one of the other two occupants of the
Ford Expl orer put what appeared to be a gun to her boyfriend s head
and force himinto the vehicle. The police decided to tow the
vehi cl e, and before doing so an officer searched the vehicle and found
a |l oaded firearm secreted near the center console in the front seat.
Def endant and his codefendant were charged with crim nal possession of
a weapon in the second degree, and the codefendant al so was charged

wi th ki dnapping in the second degree.

Fol I ow ng indi ctnment, defendant noved to suppress the firearm
sei zed by the police, contending that the search of the vehicle was
unlawful. In their respondi ng papers, the People argued that the
search was | awmful because the police had probabl e cause to believe
t hat defendant had commtted a crinme. Follow ng the hearing, defense
counsel did not dispute that the police lawfully stopped the vehicle
def endant was driving or that defendant was |awfully arrested.
Def ense counsel argued, however, that the police conducted an unl awf ul
inventory search of the vehicle. The People responded that the search
was a | awful inventory search and that, in any event, it was supported
by probabl e cause to believe that defendant had comrtted a crine.
The court granted defendant’s notion and suppressed the firearm W
now rever se

It is well settled that, “ ‘where police have validly arrested an
occupant of an autonobile, and they have reason to believe that [it]
may contain evidence related to the crinme for which the occupant was
arrested or that a weapon may be di scovered or a neans of escape
thwarted, they may contenporaneously search the passenger conpartnent,
i ncluding any containers found therein” ” (People v Blasich, 73 Nyad
673, 678-679, quoting People v Belton, 55 Ny2d 49, 55, rearg denied 56
NY2d 646 [enphasis added]; see People v Gal ak, 81 NY2d 463, 467).

Here, as noted, there is no dispute that defendant was |awfully
stopped and arrested. Rather, the issue before us is whether the
police lawfully searched the vehicle defendant was driving. Even
assum ng, w thout deciding, that the police did not conduct a | aw ul
i nventory search, we conclude that a search was authorized because the
pol i ce had probabl e cause to believe that a gun was inside the
vehicle. Probable cause arose fromthe infornmation provided to the
police by the identified citizen informant, who stated that she
observed one of the occupants of defendant’s vehicle in possession of
what appeared to be a handgun used in the abduction of her boyfriend.
“An identified citizen informant is presunmed to be personally
reliable” (People v Parris, 83 Ny2d 342, 350; see People v Van Every,
1 AD3d 977, 978, |Iv denied 1 NY3d 602) and, here, the informant had a
sufficient basis of know edge i nasnmuch as she personally observed the
weapon in question (see generally People v Rodriguez, 52 NY2d 483,
491) .

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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Appeal froma judgnent of the Jefferson County Court (KimH.
Martusewi cz, J.), rendered Decenber 20, 2010. The judgnent convicted
def endant, upon a jury verdict, of crimnal possession of a controlled
substance in the third degree, conspiracy in the fourth degree and
crimnal inpersonation in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirnmed.

Menorandum  On appeal from a judgnment convicting himupon a jury
verdict of, inter alia, crimnal possession of a controlled substance
in the third degree (Penal Law 8§ 220.16 [1]), defendant contends that
County Court erred in allomng himto proceed pro se. W reject that
contention. “Inplicit in the exercise of [the constitutional right to
counsel] is the concomtant right to forego the advantages of counse
and represent oneself” (People v Arroyo, 98 Ny2d 101, 103; see People
v Henriquez, 3 NY3d 210, 215). Here, we conclude that the court
conducted the requisite “ ‘searching inquiry to insure that
defendant’ s request to proceed pro se was acconpani ed by a ‘ know ng,
voluntary and intelligent waiver of the right to counsel’ ” (People v
Provi dence, 2 NY3d 579, 580, quoting Arroyo, 98 Ny2d at 103; see
Peopl e v Deponceau, 96 AD3d 1345, 1347, |v denied 19 NY3d 1025; People
v Herman, 78 AD3d 1686, 1686-1687, |v denied 16 NY3d 831) and,
contrary to the contention of defendant, the court repeatedly warned
himof the risks associated with proceeding pro se (see People v
Chandl er, 109 AD3d 1202, 1203; People v Cark, 42 AD3d 957, 958, |v
deni ed 9 Ny3d 960).

Al t hough def endant contends that his responses during the inquiry
and his subsequent conduct and statenents revealed his |ack of
knowl edge of the law and crimnal procedure, it is well established
that, “ ‘[r]egardless of his |lack of expertise and the rashness of his
choice,” . . . defendant nmay ‘choose to waive counsel if he [does] so
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knowi ngly and voluntarily’ ” (People v Gllian, 8 NY3d 85, 88, quoting
People v Vivenzio, 62 Ny2d 775, 776). W conclude that defendant nade
a knowi ng and voluntary choice in this case. W reject defendant’s
further contention that the court had a continuing obligation to ask
def endant, at various points during the proceedi ngs, whether he w shed
to continue to represent hinself, particularly where, as here,

def endant gave no indication to the contrary (see generally Vivenzi o,
62 NY2d at 776).

Def endant further contends that he was deprived of a fair trial
by prosecutorial msconduct. Defendant’s contention with respect to
nost of the instances of alleged prosecutorial m sconduct have not
been preserved for our review (see People v Mull, 89 AD3d 1445, 1446,
| v denied 19 Ny3d 965), and we decline to exercise our power to review
his contention with respect to those instances of alleged m sconduct
as a matter of discretion in the interest of justice (see CPL 470.15
[6] [a]). W conclude that the remaining instances of m sconduct were
“not so egregious as to deprive defendant of a fair trial” (People v
Wttman, 103 AD3d 1206, 1207, |v denied 21 NY3d 915; see People v
El dri dge, 288 AD2d 845, 845-846, |v denied 97 Ny2d 681). W reject
defendant’s further contention that the court erred in its Mlineux
ruling. Testinony concerning defendant’s prior drug sal es was
adm ssible with respect to the issue of defendant’s intent to sel
drugs (see People v Ray, 63 AD3d 1705, 1706, |v denied 13 NY3d 838;
Peopl e v Lowran, 49 AD3d 1262, 1263, |v denied 10 NY3d 936; People v
WIllianms, 21 AD3d 1401, 1402-1403, |Iv denied 5 NYy3d 885), as well as
“ ‘to conplete the narrative of events leading up to the crinme for
whi ch defendant [was] on trial’ ” (Ray, 63 AD3d at 1706). Further, we
conclude that the probative value of such evidence outweighed its
prejudicial inmpact (see People v Alvino, 71 Ny2d 233, 242).

We agree with defendant that it was inproper for the People to
condition the plea of a codefendant upon his promse not to testify at
defendant’s trial and to threaten to increase the codefendant’s
sentence should he violate that condition (see e.g. People v Turner,
45 AD2d 749, 749-750; Maples v Stegall, 427 F3d 1020, 1033-1034;
United States v Henricksen, 564 F2d 197, 198; cf. People v D xon, 93
AD3d 894, 895-896). As the United States Suprenme Court wote in
Washi ngton v Texas (388 US 14, 19), “[t]he right to offer the
testimony of witnesses, and to conpel their attendance, if necessary,
isin plain ternms the right to present a defense, the right to present
the defendant’s version of the facts as well as the prosecution’s to
the jury so it may decide where the truth lies. Just as an accused
has the right to confront the prosecution’s w tnesses for the purpose
of challenging their testinmony, he [or she] has the right to present
his [or her] own witnesses to establish a defense. This right is a
fundanment al el enent of due process of law.” Thus, “substanti al
interference by the State with a defense witness’ free and unhanpered
choice to testify violates due process as surely as does a wl|lful
wi t hhol di ng of evidence” (People v Shapiro, 50 NY2d 747, 761; see
Peopl e v Sharpe, 70 AD3d 1184, 1186, |v denied 14 NY3d 892). Here,
however, defendant was not prejudiced by the inproper plea condition
i nasmuch as the court granted his notion to permt the codefendant to
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testify on defendant’s behalf w thout exposure to a nore severe
sentence, and the court advised the codefendant of its ruling (see
United States v Foster, 128 F3d 949, 953).

Contrary to the further contention of defendant, he was not
denied a fair trial by the prosecutor’s refusal to grant inmunity to
the codefendant. This is not a case in which “witnesses favorable to
the prosecution are accorded inmunity while those whose testinony
woul d be excul patory of the defendant are not, or . . . where the
failure to grant imunity deprives the defendant of vital excul patory
testinony” (Shapiro, 50 NY2d at 760; see People v Onens, 63 NY2d 824,
825-826). In any event, the codefendant did testify at trial and he
provi ded excul patory testinony to the effect that he al one possessed
the drugs at issue w thout defendant’s know edge or participation and
t hat defendant did not hel p himpurchase those drugs.

View ng the evidence in light of the elenments of the crinmes as
charged to the jury (see People v Danielson, 9 NY3d 342, 349), we
reject defendant’s contention that the verdict is against the weight
of the evidence (see generally People v Bl eakl ey, 69 Ny2d 490, 495).
“Although a different result would not have been unreasonabl e, the
jury was in the best position to assess the credibility of the
W t nesses and, on this record, it cannot be said that the jury failed
to give the evidence the weight it should be accorded” (People v Ota,
12 AD3d 1147, 1147, |v denied 4 NY3d 801).

Defendant failed to preserve for our review his contention that,
in sentencing him the court penalized himfor exercising the right to
ajury trial (see People v Trinidad, 107 AD3d 1432, 1432, |v denied 21
NY3d 1046; People v Irrizarry, 37 AD3d 1082, 1083, |v denied 8 NY3d
946). In any event, it is well settled that “ ‘[t]he nere fact that a
sentence inposed after trial is greater than that offered in
connection with plea negotiations is not proof that defendant was
puni shed for asserting [his] right to trial’ ” (People v Galens, 111
AD3d 1322, 1323), and “[a] review of the record reveals no evidence of
retaliation or vindictiveness on the part of County Court” (Irrizarry,
37 AD3d at 1083; see Trinidad, 107 AD3d at 1432-1433).

Finally, the sentence is not unduly harsh or severe.

Ent er ed: March 21, 2014 Frances E. Caf ar el
Cerk of the Court
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Appeal froma judgnent of the Supreme Court, Erie County (Tinothy
J. Drury, J.), entered Cctober 15, 2012. The judgnent denied the
notion of plaintiff to set aside a jury verdict or for a newtrial and
awar ded noney danages to plaintiff.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menorandum In this personal injury action, plaintiff appeals
froma judgrment denying her notion seeking to set aside the jury
verdict in the amount of $10,000 and for a newtrial. Plaintiff was a
passenger in tw separate notor vehicle accidents occurring on Apri
26 and August 1, 2007. Defendant was the driver of the vehicle
involved in the April accident and conceded liability, and it was
di scl osed during the trial on danages that plaintiff settled her claim
agai nst the driver involved in the August accident. The jury
determ ned that the injuries sustained by plaintiff in the Apri
acci dent were distinguishable fromthe injuries she sustained in the
August accident, and awarded plaintiff $10,000 for past pain and
suffering only.

W are unable to review plaintiff’s contention that she was
deni ed the opportunity to question prospective jurors during voir dire
and was therefore denied her right to a fair trial and an inpartial
jury. Voir dire was not transcribed, and plaintiff did not prepare a
statenment in |ieu of stenographic transcript (see CPLR 5525 [d]). W
conclude that plaintiff, as the appellant, nust “suffer the
consequences” of an inconplete appellate record where, as here, there
are conflicting accounts of what occurred during voir dire (Matter of
Santoshia L., 202 AD2d 1027, 1028; see generally Pol yfusion Elecs.,
Inc. v AirSep Corp., 30 AD3d 984, 985).

Contrary to plaintiff’'s further contention, “the verdict is based
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on a fair interpretation of the evidence” (Latour v Hayner Hoyt Corp.

[ appeal No. 2], 13 AD3d 1147, 1148; see CPLR 4404 [a]; Kuncio v
Mllard Fillnore Hosp., 117 AD2d 975, 976, |v denied 68 NY2d 608).

MRl scans of plaintiff's cervical and |unbar spine taken after each
acci dent supported the jury's determnation that the injuries
sustained in the April accident were distinguishable fromthose
sustained in the August accident (cf. Reilly v Fulnmer, 9 AD3d 818,
819-820). Furthernore, testinony and nedi cal records presented at the
trial on damages established that plaintiff had | ow back pain prior to
the April accident, that she had a preexisting degenerative spinal
condition that was exacerbated by her cigarette snoking and obesity,
and that the pain in her neck and back was inproving before the August
accident. “Gven the conflicting experts’ opinions and the
plaintiff’s subsequent accident[] and other conditions, it cannot be
said that the danages award deviated materially from what woul d be
reasonabl e conpensation” (Ballas v Qccupational & Sports Medici ne of
Br ookhaven, P.C., 46 AD3d 498, 498, |v dism ssed 10 Ny3d 803, |v
denied 12 NY3d 702; see CPLR 5501 [c]; Latour, 13 AD3d at 1148-1149).

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

103

CA 13-01249
PRESENT: SM TH, J.P., LINDLEY, VALENTINO, AND WHALEN, JJ.

LUZ M HOUSTON, AS ADM NI STRATRI X OF THE
ESTATE OF ROBERT M HOUSTON, SR., DECEASED
PLAI NTI FF- RESPONDENT,

Vv MVEMORANDUM AND ORDER
MCNEI LUS TRUCK AND MANUFACTURI NG | NC.

DEFENDANT- APPELLANT,
MACK TRUCKS, INC., ET AL., DEFENDANTS.

COLUCCI & GALLAHER, P.C., BUFFALO (ANTHONY COLUCCI, 111, OF COUNSEL),
FOR DEFENDANT- APPELLANT.

LI PSI TZ GREEN SCI ME CAMBRI A LLP, BUFFALO (JOHN A. COLLI NS OF COUNSEL),
FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (James H.
Dillon, J.), entered April 18, 2013. The order, anong other things,
denied in part the notion of defendant McNeilus Truck and
Manuf acturing, Inc. for sunmmary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |law by granting the notion with respect to
t he manufacturing defect clains and di sm ssing those clainms and al
cross clains based on that theory agai nst defendant-appellant and as
nodified the order is affirmed w thout costs.

Menorandum In this negligence action in which plaintiff seeks
damages arising fromthe decedent’s death during a garbage truck
accident, MNeilus Truck and Manufacturing, Inc. (defendant), as
limted by its notice of appeal, contends that Suprene Court erred in
denyi ng those parts of its notion for sunmary judgnent dism ssing the
claims and all cross clains against it for a manufacturing defect,
“conscious pain and suffering/preinpact terror,” and failure to warn.
We agree with defendant that the court erred in denying its notion
with respect to the clains for a manufacturing defect and we therefore
nodi fy the order by dism ssing those clainms and all cross clains based
on that theory against defendant. Defendant net its initial burden by
establishing as a matter of law that the truck at issue was not
defective and that a manufacturing defect therefore did not cause
plaintiff’s injuries (see generally Ranos v Howard Indus., Inc., 10
NY3d 218, 222-224), and plaintiff failed to raise a triable issue of
fact in opposition (see generally Al varez v Prospect Hosp., 68 Ny2d
320, 324). Indeed, we note that, in its brief on appeal, plaintiff
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failed to address defendant’s contention that the court erred in
denying that part of its notion.

Contrary to defendant’s contention, however, we conclude that the
court properly denied those parts of its notion for sunmary judgnent
di smssing the clains for conscious pain and suffering and prei npact
terror. Although “a plaintiff bears the ultinmate burden of proof at
trial on the issue of conscious pain and suffering, on a notion for
summary judgnent the defendant bears the initial burden of show ng
that the decedent did not endure conscious pain and suffering” (Gaida-
Newnman v Hol ternmann, 34 AD3d 634, 635; see Dnytryszyn v Herschman, 98
AD3d 715, 715-716; Haque v Daddazi o, 84 AD3d 940, 941). Wth respect
to such aclaim it is well settled “that summary judgnent shoul d not
be granted where a party-such as defendant[] herei n—festablishes] that
a decedent was unconsci ous when found at the scene and continued to be
unconscious thereafter, if the [evidence does] not establish the
decedent’ s unconscious condition during the interval imrediately after
t he acci dent but before emergency help arrived” (Barron v Terry, 268
AD2d 760, 761). Here, although defendant established that decedent’s
cowor ker found hi munresponsive a short tinme after the accident,
defendant failed to establish decedent’s condition in the short tine
before that. Simlarly, defendant failed to establish as a matter of
| aw t hat decedent did not experience preinpact terror (see generally
Lang v Bouju, 245 AD2d 1000, 1001).

Contrary to defendant’s further contention, the court also
properly denied that part of its notion with respect to the claimfor
failure to warn. “A nmanufacturer has a duty to warn agai nst | atent
dangers resulting fromforeseeabl e uses of its product of which it
knew or should have known . . . A manufacturer also has a duty to warn
of the danger of unintended uses of a product provided these uses are
reasonably foreseeable” (Liriano v Hobart Corp., 92 Ny2d 232, 237).

“ *The nature of the warning and to whomit should be given depend
upon a nunber of factors including the harmthat may result from use
of the product without the warnings, the reliability and adverse
interest of the person to whomnotice is given, the kind of product

i nvol ved and the burden in dissem nating the warning’” ” (Chien Hoang v
| CM Corp., 285 AD2d 971, 972; see generally Cover v Cohen, 61 NY2d
261, 276). Consequently, “ ‘[i]n all but the nost unusual

ci rcunst ances, the adequacy of a warning is a question of fact’ to be
determned at trial” (Johnson v UniFirst Corp., 90 AD3d 1539, 1540;
see Repka v Arctic Cat, Inc., 20 AD3d 916, 918). Here, defendant
failed to neet its burden of establishing as a matter of |aw that the
war ni ngs were adequate or that the failure to give warnings was not a
proxi mate cause of the accident (cf. Pizzaro v Gty of New York, 188
AD2d 591, 593, |v denied 82 Ny2d 656). |In any event, even assum ng,
arguendo, that defendant net its initial burden on the notion by
submtting the affidavit of its expert, we note that the expert’s
affidavit submtted by plaintiff in opposition to the notion
“presented a credibility battle between the parties’ experts, and

i ssues of credibility” may not be decided on a notion for summary

j udgnment (Barbuto v Wnthrop Univ. Hosp., 305 AD2d 623, 624; see Baity
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v CGeneral Elec. Co., 86 AD3d 948, 952).

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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Appeal from an order of the Suprene Court, Onondaga County
(Deborah H. Karalunas, J.), entered June 12, 2013. The order denied
plaintiff’s notion for summary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is granted,
and the matter is remtted to Suprene Court, Onondaga County, for
further proceedings in accordance with the foll owi ng Menorandum
Plaintiff commenced this breach of contract action seeking to recover
certain paynents all egedly due under two equi pnent | eases. The first
cause of action seeks to recover nonthly rental paynments, the second
cause of action seeks to recover |ate charges based upon nonpaynent of
the rent, the third cause of action seeks damages allegedly incurred
as a result of defendant’s inproper operation or naintenance of the
| eased equi pnent, and the fourth cause of action seeks expenses,
including attorney’s fees, that plaintiff incurred to enforce its
rights under the contract upon defendant’s alleged default. Defendant
asserted counterclains for breach of express warranty and breach of
the inplied warranties of nerchantability and fitness for a particul ar
purpose. Plaintiff thereafter noved for sumary judgnent on the first
and second causes of action, partial sumrary judgnment on liability on
the fourth cause of action, and dism ssal of the counterclains. In
opposition to the notion, defendant did not dispute plaintiff’s
entitlenment to the paynments due under the terns of the |ease
agreenents, but asserted that it was entitled to a reduction in rent
based upon del ays in defendant’s work occasi oned by mechani cal
problenms with the equi pnent. Defendant further asserted that
plaintiff “waived any disclainers of warranty” in the | ease agreenents
“and/or [that] the | eases were nodified” such that defendant was not
obligated to pay the entire amobunt due under the | ease agreenents
based upon plaintiff's oral representations, prior course of
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performance, and industry practice.

We agree with plaintiff that Supreme Court erred in denying its
notion inasnmuch as plaintiff net its initial burden with respect to
t he causes of action and counterclains at issue, and defendant fail ed
to raise a triable issue of fact in opposition (see generally
Zuckerman v City of New York, 49 Ny2d 557, 562). “[I]nasnuch as
[ def endant] seeks to create triable issues of fact solely through the
use of parol evidence, resolution of the propriety of Suprene Court’s
[denial] of summary judgnent [in plaintiff’s favor] turns upon whet her
parol evidence is admssible in this instance” (State Univ. Constr.
Fund v Aetna Cas. & Sur. Co., 189 AD2d 929, 931-932). It is well
established that “a witten agreenent that is conplete, clear and
unamnbi guous on its face nust be enforced according to the plain
meani ng of its terns” (Geenfield v Philles Records, 98 NY2d 562,
569). “Parol evidence—evi dence outside the four corners of the
docunment —+s admissible only if a court finds an anbiguity in the
contract” (Schron v Troutman Sanders LLP, 20 NY3d 430, 436; see
Pol yfusion Elecs., Inc. v Promark Elecs., Inc., 108 AD3d 1186, 1187).
Here, parol evidence is not adm ssible because the | ease agreenents
unanbi guously provide that defendant is responsible for paying the
cost of repairs to the equi pnment (see Polyfusion Elecs., Inc., 108
AD3d at 1187).

We further conclude that plaintiff’s conduct in providing a one-
time credit to defendant does not constitute a course of dealing
sufficient to nodify the ternms of the | ease agreenents (see Genera
Mot ors Acceptance Corp. v Cifton-Fine Cent. Sch. Dist., 85 Ny2d 232,
237; V.J. Gautieri, Inc. v State of New York, 195 AD2d 669, 671). The
deposition testinony of defendant’s director of operations and project
manager that it was industry practice to “work out the hours” when a
project was conpleted, rather than to estinmate the nunber of hours in
the contract, is insufficient to raise an issue of fact inasnmuch as
“evidence of current industry practice is only adm ssible to explain
the neaning of terns used in any particular trade, when their meani ng
is material to construe the contract” (N agara Foods, Inc. v Ferguson
Elec. Serv. Co., Inc., 111 AD3d 1374, 1377 [internal quotation marks
omtted]). W further agree with plaintiff that its repair of the
equi pnent and i ssuance of an invoice to defendant for the cost of the
repairs was consistent with the terns of the | ease agreenments and,
therefore, did not nodify the ternms of the agreenents or constitute a
wai ver thereof (see UCC 2-A-207 [3]).

Finally, we agree with plaintiff that it is entitled to dism ssal
of the counterclains inasnuch as “the broad, express, and conspi cuous
disclaimer of all warranties set forth in the [| ease agreenents] is
fatal to [defendant’s counter]clains for breach of the inplied
warranties of merchantability and fitness for a particul ar purpose,”
as well as its counterclaimfor breach of express warranty (West 63
Enmpire Assoc., LLC v Wal ker & Zanger, Inc., 107 AD3d 586, 586; see
Mangano v Town of Babylon, 111 AD3d 801, 802).

We therefore reverse the order and grant plaintiff’s notion, thus
granting judgnment on the first and second causes of action and parti al
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sumary judgnent on liability on the fourth cause of action, and we
remt the matter to Suprene Court to determine, with respect to the
fourth cause of action, the expenses, including attorney’s fees, to
which plaintiff is entitled pursuant to the terns and conditions of
the | ease agreenents (see PHH Mdrtgage Corp. v Ferro, Kuba, Mangano,
Skyl ar, Gacovino & Lake, P.C., 113 AD3d 813, _ ).

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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Appeal from a judgnment of the Monroe County Court (John J.
Connell, J.), rendered Cctober 31, 2008. The judgnment convicted
def endant, upon a jury verdict, of murder in the second degree.

It is hereby ORDERED that the judgment so appealed fromis
unani nously affirned.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of murder in the second degree (Penal Law 8§ 125.25
[1]). Defendant’s contention that the prosecutor erred in eliciting
testinmony with respect to defendant’s invocation of the right to
counsel is not preserved for our review (see CPL 470.05 [2]; see also
People v Kithcart, 85 AD3d 1558, 1559-1560, |v denied 17 NY3d 818).
In any event, we conclude that any error with respect thereto is
“harm ess beyond a reasonabl e doubt inasmuch as there is no reasonable
possibility that the error[] m ght have contributed to defendant’s
conviction” (People v Capers, 94 AD3d 1475, 1476, |v denied 19 NY3d
971 [internal quotation marks omtted]; see Kithcart, 85 AD3d at 1559-
1560; see generally People v Crimm ns, 36 NY2d 230, 237). Defendant
was not denied effective assistance of counsel by defense counsel’s
failure to object to that testinony (see People v Caban, 5 NY3d 143,
152; People v Wllians, 107 AD3d 1516, 1517, |Iv denied 21 NY3d 1047)
and, view ng the evidence, the law and the circunstances of the case,
intotality and at the tinme of the representation, we conclude that
def endant received nmeani ngful representation (see generally People v
Bal di, 54 Ny2d 137, 147).

In his pro se supplenental brief, defendant contends that the
conviction is not based on legally sufficient evidence. W reject
that contention. Here, the evidence adduced at trial establishes that
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the victimwas brutally beaten and had a petechial injury in her eye
commonl y associated with asphyxiation; that the victimwas left to die
after the beating; that defendant’s DNA was found on the victim that
defendant’s fingerprint was found on a cup | ocated approxi nately 30
inches fromthe victims body; and that defendant admitted to the
People’s final witness his role in the “killing” of a person who

mat ched sonme of the victims characteristics and who was killed at
approximately the same tine as the victim Defendant chall enges the

| egal sufficiency of the evidence on the specific grounds that the
People failed to establish his identity as the victims killer and his
intent to kill the victim Defendant’s challenge to the | egal
sufficiency of the evidence with respect to intent is unpreserved for
our review (see generally People v Gray, 86 Ny2d 10, 19; People v
Scott, 61 AD3d 1348, 1349, |v denied 12 NY3d 920, reconsideration
denied 12 NY3d 799). 1In any event, in light of the above evidence, we
conclude that both of defendant’s challenges to the |egal sufficiency
of the evidence lack nerit (see generally People v Bl eakl ey, 69 Ny2d
490, 495).

Def endant contends that the verdict is against the weight of the
evi dence because the testinony of the People’ s final w tness was
incredible. W reject that contention. *“ ‘[R]esolution of issues of
credibility, as well as the weight to be accorded to the evidence
presented, are primarily questions to be determ ned by the jury’
(People v Wt herspoon, 66 AD3d 1456, 1457, |v denied 13 NY3d 942), and
we see no reason to disturb the jury's resolution of those issues in
this case. Defendant al so contends that the verdict is against the
wei ght of the evidence with respect to the issues of intent and
identification, arguing specifically that the evidence establishes
only that he had sexual contact with the victimon the night she was
killed, and not that he killed her. Viewing the evidence in |ight of
the elements of the crine as charged to the jury (see People v
Dani el son, 9 NY3d 342, 349), we conclude that the verdict is not
agai nst the weight of the evidence (see generally Bleakley, 69 NY2d at
495). We note in particular that “intent [to kill] ‘may be inferred
from defendant’s conduct as well as the circunstances surroundi ng the
crime’ 7 (People v Massey, 61 AD3d 1433, 1433, |v denied 13 NY3d 746;
see generally People v Geddes, 49 AD3d 1255, 1256, |v denied 10 NY3d
863) .

Finally, defendant contends in his pro se supplenental brief that
County Court erred in failing to submt the | esser included offense of
“mansl aughter” to the jury. “Defendant did not ask the court to so
charge and therefore failed to preserve his contention[] for our
review (People v G bbs, 286 AD2d 865, 867, |v denied 97 Ny2d 704; see
Peopl e v Tayl or, 83 AD3d 1505, 1506, |Iv denied 17 Ny3d 822), and we
decline to exercise our power to review that contention as a natter of
di scretion in the interest of justice (see CPL 470.15 [6] [a]).

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Suprene Court, Allegany County
(Thomas P. Brown, A J.), entered October 4, 2012. The order, anong
ot her things, denied the cross notion of defendants Mhanmad Ayyub,
MD. and Wellsville Radiology, P.L.L.C. for dismssal or sunmary
j udgnment, on the grounds of spoliation of evidence.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this nmedical nmal practice action
seeki ng damages arising fromthe death of her husband (decedent), who
died of lung cancer in May 2009. In January 2006, decedent had a CT
scan taken of his chest at defendant Jones Menorial Hospital
(hospital). Mhamad Ayyub, M D. (defendant), a radiologist, reviewed
films of decedent’s lungs taken fromthe CT scan and observed no
abnormalities or signs of cancer. Approximately two years |ater,
decedent was diagnosed with Stage IV lung cancer with netastasis to
the brain. According to the anended conpl ai nt, defendant was
negligent in, anong other things, “failing to appropriately and
accurately interpret the radiology filns” taken of decedent’s chest,
and in failing to diagnose his |lung cancer.

During the pendency of this action, it was discovered that the
“lung wi ndow’ filnms reviewed by defendant are m ssing. According to
the hospital, the filns were included in a packet of decedent’s
medi cal records picked up by plaintiff fromthe hospital in May 2008.
Plaintiff acknow edges that she picked up decedent’s nedical records
fromthe hospital but maintains that the filnms were not included
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therein. Defendant cross-noved for, inter alia, dismssal of the
amended conpl ai nt based on spoliation of evidence, contending that he
cannot defend the action without the films. Followi ng a fact-finding
heari ng, Suprene Court determned that the filns were | ost by either
plaintiff or the hospital but denied defendant’s request to dismss

t he amended conplaint. The court stated that, instead, it would give
an adverse inference charge at trial against either plaintiff or the
hospital “if it finds that one or the other was the responsible party,
or none at all.” Defendant contends that the court abused its

di scretion in failing to dism ss the anended conpl aint as a sanction
for spoliation of evidence. W reject that contention.

It is well settled that trial courts have “broad discretion in
determ ning what, if any, sanction should be inposed for spoliation of
evi dence” (lannucci v Rose, 8 AD3d 437, 438; see MFadden v Onei da,
Ltd., 93 AD3d 1309, 1311), and the striking of a pleading is warranted
only where the spoliation results fromthe intentional destruction of
evi dence or where a party’'s ability to defend the action is * ‘fatally
conprom sed’” ” (Uica Miut. Ins. Co. v Berkoski G| Co., 58 AD3d 717,
718; see Call v Banner Metals, Inc., 45 AD3d 1470, 1471-1472; Enstrom
v Garden Pl ace Hotel, 27 AD3d 1084, 1086). Here, there is no evidence
that plaintiff intentionally destroyed the “lung w ndow’ filns that
were reviewed by defendant. |In fact, as the court noted in its
decision, it is not even clear that plaintiff was responsible for the
|l oss of the filnms. Mreover, we conclude that the loss of the filns
does not fatally conprom se defendant’s ability to defend the action,

i nasmuch as the filnms nay be recreated fromthe “standard views” of
the CT scan, which are stored on an avail abl e conpact disc. Under the
circunstances, it cannot be said that the court abused its discretion
in refusing to inpose the drastic sanction of dismssal.

We have revi ewed defendant’s remai ni ng contentions and concl ude
that, to the extent that they are properly before us, they lack nerit.

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

127

CA 13-00176
PRESENT: SCUDDER, P.J., FAHEY, PERADOTTO, LINDLEY, AND SCON ERS, JJ.

IN THE MATTER OF ROBERT CARDEW
PETI TI ONER- APPELLANT,

Vv MEMORANDUM AND ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT- RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (LEAH R. NOWOTARSKI OF
COUNSEL), FOR PETI TI ONER- APPELLANT.
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Appeal froma judgnent of the Suprenme Court, Wom ng County (Mark
H Dadd, A . J.), entered Septenber 13, 2012 in a CPLR article 78
proceedi ng. The judgnment denied the petition.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed w thout costs.

Memorandum In this CPLR article 78 proceeding, petitioner, an
inmate at Attica Correctional Facility, appeals froma judgnment
denying his petition, which alleged that respondent acted arbitrarily
and capriciously in denying a grievance he filed against the
Departnment of Corrections and Community Supervision (DOCCS). In his
gri evance, petitioner, who is serving a sentence of 28 years to life
for murder in the second degree, anong other offenses, contended that
DOCCS failed to provide himw th sufficient information and resources
to prepare a viable postrel ease plan for housing and enpl oynent,
wi t hout which he cannot obtain rel ease to parole supervision. W
concl ude that Supreme Court properly denied the petition.

We reject petitioner’s contention that he was required to have a
postrel ease plan for housing and enpl oynent in place in order to be
rel eased on parole W note that a “release plan[] [involving]
enpl oyment” is one of eight statutory factors considered by the Parole
Board in “making [a] parole rel ease decision” (Executive Law 8§ 259-

[2] [c] [Al), and that the Parole Board has the power to require an
inmate to secure approved housing before being rel eased on parole (see
Peopl e ex rel. Beamv Hodges, 286 AD2d 936, 937). Here, however,
there is no indication in the record that the Parol e Board required
petitioner to have a postrel ease enpl oynent or housing plan before he
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could be rel eased on parole, or that the Parol e Board deni ed
petitioner parole because petitioner failed to fulfill that purported
requirenent. In fact, it appears fromthe record that petitioner was

deni ed rel ease by the Parole Board following his first parole hearing
in 2008 because of the severity of his offense and his poor
di sciplinary record while incarcerated.

I n any event, even assum ng, arguendo, that DOCCS has a duty to
assi st petitioner in finding appropriate housing and enpl oynent (see
Correction Law 8 201 [5]; cf. Matter of Breeden v Donnelli, 26 AD3d
660, 661; Matter of Lynch v West, 24 AD3d 1050, 1051), we concl ude
that DOCCS fulfilled that duty. The record establishes that DOCCS
provi ded petitioner with all the materials and resources it had
avai |l abl e for Broone County, where petitioner expects to reside if
rel eased, as well as hundreds of pages of information regarding
housi ng and enpl oynent in counties throughout the state. Petitioner
was also referred to the Broonme County Reentry Taskforce and the
CEPHAS group for assistance in naking postrel ease plans, and he was
provided with access to his facility’s Transitional Services Center
(TSC), the TSC s counselors, and a facility parole officer.

W reject petitioner’s further contention that DOCCS acted
arbitrarily and capriciously in denying his request for access to a
tel ephone, email and the internet for purposes of securing housing and
enpl oynent. Even assum ng, arguendo, that DOCCS s policy of denying
such access to i nmates inpi nged upon petitioner’s constitutional
rights, we conclude that the policy is valid because it is
“ ‘reasonably related to legitimate penological interests’ ” (Matter
of Walton v New York State Dept. of Correctional Servs., 13 NY3d 475,
491, quoting Turner v Safley, 482 US 78, 89). Petitioner has failed
to establish that the restriction is unduly burdensone and is not
related to the legitimate interest of prison safety (see Matter of
Mal i k v Coughlin, 157 AD2d 961, 962-963; Matter of Montgonery v Jones,
88 AD2d 1003, 1003-1004).

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Onondaga County Court (Donald E
Todd, A.J.), dated Novenber 29, 2012. The order, insofar as appeal ed
from granted that part of the notion of defendant seeking to dismss
that count of the indictnment charging himw th assault in the first
degr ee.

It is hereby ORDERED that the order insofar as appealed fromis
unani nously reversed on the law, that part of the ommibus notion
seeking to disnmiss the count of assault in the first degree is denied,
that count of the indictnent is reinstated, and the matter is remtted
to Onondaga County Court for further proceedings on the indictnent.

Menorandum  The Peopl e appeal from an order granting that part
of defendant’s ommi bus notion seeking to dismss the count of the
i ndi ctment chargi ng defendant with assault in the first degree (Penal
Law 8§ 120.10 [1]). The indictnent al so contains a second count,
chargi ng defendant with assault in the second degree (8 120.05 [2]).
In dismssing the count charging defendant with assault in the first
degree, County Court held that the People inproperly reopened the
grand jury proceedings after a true bill had been voted on the charge
of assault in the second degree, which had not been filed as an
indictrment, in order to supplenent the evidence and bring the higher
charge of assault in the first degree. The court concl uded that,
pursuant to CPL 190.25 (1) and People v Cade (74 Ny2d 410), the People
were required to obtain the vote of at |east 12 nmenbers of the grand
jury to vacate the grand jury’'s earlier vote and reopen the
proceedi ngs. W agree with the People that the court erred in
di sm ssing the count charging defendant with assault in the first
degr ee.

Di smissal of an indictnent under CPL 210.35 (5) based on a
defective grand jury proceeding “ ‘is |limted to instances of
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prosecutorial m sconduct, fraudulent conduct or errors which
potentially prejudice the ultimte decision reached by the [g]rand
[jJury” " (People v Sheltray, 244 AD2d 854, 855, |v denied 91 Ny2d
897; see People v Huston, 88 Ny2d 400, 409; People v Shol, 100 AD3d
1461, 1462, |v denied 20 NY3d 1103). Pursuant to CPL 190.25 (1),
“Ip]roceedings of a grand jury are not valid unless [16] of its
menbers are present. The finding of an indictment . . . and every
other affirmative official action or decision requires the concurrence
of at least [12] nenbers thereof.”

Here, as noted, the court held that the grand jury proceedi ngs
were defective because the People, w thout seeking a formal vote of at
| east 12 nmenbers of the grand jury, submtted additional evidence
after the grand jury had voted the first true bill, but before an
i ndi ctment had been filed. Contrary to the court’s conclusion, Cade
does not hold that a grand jury nust vote to vacate a prior true bill
that has not been filed as an indictnment in order to reopen the
proceedi ngs and i ntroduce additional evidence in support of proposed
charges that were not previously considered by the grand jury (see
generally People v Frasier, 105 AD3d 1079, 1080; People v Lyons, 40
AD3d 1121, 1122, |v denied 9 NY3d 878; People v Dorsey, 166 AD2d 180,
181, |v denied 76 NY2d 1020, reconsideration denied 77 NY2d 877).
| ndeed, in Cade, the Court of Appeals noted that there are reasons,
ot her than a prosecutor’s belief that the evidence before the grand
jury was inadequate or that dism ssal was |ikely, “why a prosecutor or
a [g]lrand [j]Jury would choose to reopen the evidence. The prosecutor
m ght, for exanple, supplenent the evidence to bring additional or
hi gher charges” (74 Ny2d at 417 [enphasis added]). Moreover, unlike
the procedure that was in any event approved in Cade, here the
prosecut or never requested that the grand jury reconsider the | ower
charge of assault in the second degree in light of the additional
evidence (cf. id. at 413-414). Thus, inasmuch as there was no second
presentnent of that charge, the grand jury was not required to vacate
its prior vote. W therefore conclude that the integrity of the grand
jury was not inpaired (see Shol, 100 AD3d at 1462). In view of our
concl usi on, we do not address the issue whether defendant was
prejudi ced by the procedure enpl oyed here.

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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Appeal from a judgnment (denom nated order) of the Suprene Court,
Wayne County (Kenneth R Fisher, J.), entered March 1, 2013. The
j udgment dism ssed plaintiff’s conplaint.

It is hereby ORDERED t hat the judgment entered March 1, 2013,
insofar as it dism ssed the forecl osure cause of action, is
unani nously vacated and the order dated August 3, 2010 is nodified on
the law by granting that part of plaintiff’s notion for sunmary
judgment with respect to the foreclosure cause of action, and as
nodified the order is affirmed wthout costs and the matter is
remtted to Suprene Court, Wayne County, for further proceedings in
accordance with the following Menorandum Plaintiff appeals froma
j udgnment (denom nated order) dismssing his conplaint followng a
bench trial in this nortgage foreclosure action, contending that
Suprene Court erred in denying that part of his pretrial notion for
sumary judgnent on his first cause of action, for foreclosure. W
note at the outset that plaintiff’s appeal properly brings up for
review the propriety of the order denying his pretrial notion (see
CPLR 5501 [a] [1]), and we further note that plaintiff has abandoned
any contention with respect to the denial of his notion concerning his
ot her cause of action, as well as the court’s dism ssal of that cause
of action follow ng the bench trial (see generally G esinski v Town of
Aurora, 202 AD2d 984, 984).

The underlying facts are as follows. Defendant Kevin S. Taillie
was the high bidder at the auction of the real and personal property
of the Ontario Golf Cub (OEC) on January 9, 2007. After nmaking down
paynments totaling $278, 300, however, Taillie was underfunded and coul d
not close the purchase. Plaintiff thereafter agreed to provide
Taillie with a $500,000 letter of credit that woul d have all owed
Taillie to obtain a “bridge” nortgage sufficient to close the
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purchase. The record establishes that, in conjunction with
plaintiff’s agreement to provide the subject letter of credit, Taillie
agreed, inter alia, that plaintiff would have a 51% ownership interest
i n def endant KST Hol di ngs Corporation (KST), which at that point had
not been fornmed, and that Taillie would own the remaining 49% of that
conpany. KST was subsequently incorporated and, by separate
certificates signed by Taillie and dated February 23, 2007, plaintiff
was i ssued 51 shares in KST, and Taillie was issued 49 shares in that
corporation. On the sanme day, Jason Roth, Esq., the attorney
assisting in the purchase of OGC, transmtted to plaintiff a “Witten
Consent of the Oficers, Directors and Sharehol ders of KST,” which

aut hori zed KST to purchase the OGC real and personal property and to
execut e the docunents necessary to finalize the “bridge” financing.

The cl osing on the OGC purchase was schedul ed for March 7, 2007,
but on March 6, 2007, Roth realized that KST was $30, 000 to $35, 000
short of the funds required for the closing. It is unclear on the
record before us whether Roth represented both plaintiff and KST;
according to plaintiff, there was such dual representation, but Roth
has i ndicated that he represented only KST.

Upon then meking an inquiry into the details of the bridge | oan
that Taillie had arranged, plaintiff determ ned that the OGC purchase
was “dooned” and that the deal was “dead.” |In an effort to save the
transaction, plaintiff wired to HSBC Bank (HSBC), the hol der of the
forecl osed nortgage on the OCGC real property, the sum of over $1.5
mllion, which was the anmount needed to close the purchase of both the
real property and the personal property of OGC. According to
plaintiff, at the tinme that noney was wired plaintiff instructed Roth
to put the OGC property solely in plaintiff’s nane.

Rot h, however, failed to do so, and instead put the property in
the nane of KST. Upon learning that the subject property had been
placed in the nane of KST, plaintiff determ ned that “[t] he easiest
and nost efficient solution to correct [the] error and to secure
[plaintiff’s] loan was to have KST grant [plaintiff] a nortgage.” At
the first annual neeting of KST, Taillie was renoved as an officer and
director of that corporation, and two new directors were elected. KST
thereafter resolved, inter alia, to borrow fromplaintiff the precise
sumwi red by plaintiff to HSBC to cl ose the OGC purchase, and to issue
plaintiff a note and first nortgage payable in that anount. The note
and the nortgage were | ater approved by KST's directors who were
appointed at KST's first annual neeting, and the note and nortgage
wer e subsequently recorded. KST also issued a note and nortgage to
Taillie equal to the amount of Taillie s down paynment on the OGC real
and personal property and entered into a security agreenment with
plaintiff by which KST granted a security interest in all of KST s
personal property as collateral to secure the paynent of al
obligations and liabilities of KST to plaintiff. After KST defaulted
on both of the subject nortgages, plaintiff commenced this action.

W agree with plaintiff that the court erred in denying that part
of his notion seeking summary judgnent on the foreclosure cause of
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action. W therefore vacate the judgnent and nodify the underlying
order accordingly, and we remt the matter to Suprenme Court for the
appoi ntnent of a referee to conpute the anobunt due on the nortgage
i ssued by KST to plaintiff.

Wth respect to that part of plaintiff’s notion on the
forecl osure cause of action, we conclude that plaintiff nmet his
initial burden of establishing his “ ‘prima facie entitlenent to
judgnment as a matter of |aw by submitting the nortgage [issued by KST
to plaintiff], the underlying note, and evidence of a default’ ”
(Ekel mann Group, LLC v Stuart [appeal No. 2], 108 AD3d 1098, 1099;
see Cassara v Wnn [appeal No. 2], 55 AD3d 1356, 1356, |Iv dismssed 11
NY3d 919). “The burden [thus] shift[ed] to the defendant[s] to
denonstrate ‘the existence of a triable issue of fact as to a bona
fide defense to the action” ” (Rose v Levine, 52 AD3d 800, 801;
see Ekel mann Group, LLC, 108 AD3d at 1099; Cassara, 55 AD3d at 1356).

Only Taillie opposed the notion, and he failed to neet that burden.
Taillie opposed the notion on three grounds, none of which has

merit. First, Taillie contended that plaintiff sought a controlling

interest in KST only after executing the letter of credit, and Taillie

thus inplicitly contended that the nonies wired by plaintiff to close
the KST transaction were intended to be a capital contribution to KST.
That contention |lacks nerit. W conclude that the record establishes
that plaintiff asked for a controlling interest in conjunction with

his provision of the subject letter of credit, and that Taillie's
contentions to the contrary were nerely an attenpt to raise a feigned
i ssue of fact (see generally Taillie v Rochester Gas & Elec. Corp., 68

AD3d 1808, 1809).

Second, Taillie explicitly contended that plaintiff financed the
purchase of OGC real and personal property in exchange for control of
KST. That contention is belied by the record inasmuch as the stock
certificates establishing that plaintiff had controlling interest in
that corporation were signed and dated well before plaintiff wred
approximately $1.5 million to finance the purchase of OGC. W also
note that plaintiff wired the nonies directly to HSBC, not to KST, and
t hat KST never received those nonies.

Third, Taillie contended that the “Witten Consent” form
aut hori zed acquisition of the bridge |oan but not the financing
provided by plaintiff, and was thus invalid. Even assun ng, arguendo,
that such consent did not apply to the financing provided by
plaintiff, we conclude for the reasons set forth above that the nonies
provided by plaintiff to conplete the purchase of the OGC property
were not a capital contribution to KST but, rather, those nonies were
a | oan.

As previously noted, we are deciding this case on the ground that
the court erred in denying that part of plaintiff’s notion for sunmary
judgnment with respect to the foreclosure cause of action. On this
record, we conclude that it was the clear intent of the parties that
KST woul d finance the purchase of the OGC real and personal property,
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and that there is a valid obligation underlying the nortgage, i.e.,
the funds plaintiff wired to conplete the OGC transaction for which

t he nortgage was i ntended as security (see Tornatore v Bruno, 12 AD3d
1115, 1117). Contrary to Taillie's further contention, he failed to
rai se an issue of fact whether the nortgage is invalid because
plaintiff was an interested director of KST at the tine KST issued
that nortgage (cf. Business Corporation Law 8§ 713 [a], [Db]).

Finally, in view of our conclusion, we do not address plaintiff’s
further contentions with respect to the judgnent.

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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Appeal from an order of the Supreme Court, Erie County (Joseph R.
Glownia, J.), entered January 3, 2013. The order denied plaintiffs’
motion for summary judgment in lieu of complaint.

It is hereby ORDERED that the order so appealed from is
unanimously modified on the law by granting plaintiffs’ motion insofar
as it sought summary judgment on the promissory note in the amount of
575,000 and as modified the order is affirmed without costs.

Memorandum: Plaintiffs, as limited by their brief, contend on
appeal that Supreme Court erred in denying in its entirety their
motion for summary judgment in lieu of complaint pursuant to CPLR 3213
with respect to two promissory notes, and instead should have granted
the motion insofar as it sought summary Jjudgment on one of the
promissory notes, in the amount of $75,000. We agree, and we
therefore modify the order accordingly. Plaintiffs met their initial
burden by submitting the subject note, which contained a clause that
accelerated the balance in the event that defendants defaulted, and by
submitting evidence that defendants failed to make a required,
biannual interest payment by the June 21, 2012 deadline (see Sandu v
Sandu, 94 AD3d 1545, 1546; Kehoe v Abate, 62 AD3d 1178, 1180). In
opposition thereto, defendants failed to “come forward with
evidentiary proof showing the existence of a triable issue of fact
with respect to a bona fide defense of the note” (Judarl v Cycletech,
Inc., 246 AD2d4d 736, 737; see Ring v Jones, 13 AD3d 1078, 1078).
Although “knowledgeable acceptance of late payments over an extended
period of time . . . establishes the necessary elements to constitute
a waiver of the right to insist upon timely payments” (Snide v Larrow,
93 AD2d 959, 959, affd 62 NY2d 633; see Madison Ave. Leasehold, LLC v
Madison Bentley Assoc. LLC, 30 AD3d 1, 6, affd 8 NY3d 59, rearg denied
8 NY3d 867), defendants established, at most, that they had made only
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two prior untimely payments on the subject note. Evidence that
plaintiffs had routinely accepted untimely monthly payments on a
second promissory note representing a separate obligation between the
parties does not compel a different result.

Frances E. Cafarell

Entered: March 21, 2014
Clerk of the Court
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Appeal from an order of the Suprene Court, Erie County (Joseph R
G ownia, J.), entered April 29, 2013. The order denied the notion of
def endant for sunmary judgnent.

Now, upon the stipulation of discontinuance signed by the
attorneys for the parties on Decenber 30, 2013, and filed in the Erie
County Clerk’s O fice on January 23, 2014,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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Appeal froman order of the Famly Court, Oneida County (Louis P.
Ggliotti, A J.), entered July 2, 2012 in a proceeding pursuant to

Fam |y Court Act article 6. The order dism ssed the petitions.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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Appeal and cross appeal froman order of the Suprene Court,
Ni agara County (Catherine Nugent Panepinto, J.), entered Cctober 15,
2012. The order deni ed defendants’ notion for sunmary judgnment and
plaintiff’s cross notion for partial summary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |aw by granting defendants’ notion and
di sm ssing the third amended conplaint, and as nodified the order is
affirmed w t hout costs.

Menorandum Plaintiff comenced this action to recover damages
for injuries he sustained when he fell down a set of stairs in his
uncl e’ s honme, where he had been staying, while police officers, the
i ndi vi dual defendants herein, investigated a possible burglary there.
Def endants noved for summary judgnent dism ssing the third amended
conplaint, and plaintiff cross-noved for partial summary judgnment
agai nst all defendants “on the issue of negligence.” Suprene Court
denied both the notion and the cross notion. W agree with defendants
that the court erred in denying their notion, and we therefore nodify
t he order accordingly.

Wth respect to the negligence cause of action, it is well
settled that, in an action against a nmunicipality, it is “the
fundamental obligation of a plaintiff pursuing a negligence cause of
action to prove that the putative defendant owed a duty of care.

Under the public duty rule, although a nunicipality owes a general
duty to the public at large to [performcertain governnenta
functions], this does not create a duty of care running to a specific
i ndi vidual sufficient to support a negligence claim unless the facts
denonstrate that a special duty was created. This is an offshoot of



- 2- 159
CA 13-01309

the general proposition that[,] ‘[t]o sustain liability against a
muni ci pality, the duty breached nust be nore than that owed the public
generally’ . . . The second principle relevant here relates not to an
el enent of plaintiff[’s] negligence claimbut to a defense that [is]
potentially avail able to [defendant]—+he governnmental function
imunity defense . . . [T]he common-|aw doctrine of governnent al
immunity continues to shield public entities fromliability for

di scretionary actions taken during the perfornmance of governnent al
functions . . . [pursuant to which] ‘[a] public enployee’s

di scretionary acts—neani ng conduct involving the exercise of reasoned
j udgment —amy not result in the nunicipality’ s liability even when the
conduct is negligent’ ” (Valdez v City of New York, 18 NY3d 69, 75-76;
see Mddleton v Town of Salina, 108 AD3d 1052, 1053).

Wth respect to the issue whether a special duty exists, it is
wel |l settled “that an agency of governnment is not |iable for the
negl i gent performance of a governnental function unless there existed
a special duty to the injured person, in contrast to a general duty
owed to the public . . . Such a duty, . . . [i.e.,] a duty to exercise
reasonabl e care toward the plaintiff[,] is born of a special
rel ati onship between the plaintiff and the governnental entity”
(McLean v City of New York, 12 NY3d 194, 199 [internal quotation marks
omtted]). “A special relationship can be fornmed in three ways: (1)
when the nmunicipality violates a statutory duty enacted for the
benefit of a particular class of persons; (2) when it voluntarily
assumes a duty that generates justifiable reliance by the person who
benefits fromthe duty; or (3) when the nunicipality assunmes positive
direction and control in the face of a known, blatant and dangerous
safety violation” (Pelaez v Seide, 2 NY3d 186, 199-200; see Applewhite
v Accuhealth, Inc., 21 NY3d 420, 426; MLlLean, 12 Ny3d at 199).
According to plaintiff, a special relationship was fornmed in this case
by the second nethod, i.e., the voluntary assunption of a duty of care
by the nunicipal agency. That nethod requires plaintiff to establish
“(1) an assunption by the municipality, through pronm ses or actions,
of an affirmative duty to act on behalf of the party who was injured;
(2) know edge on the part of the nmunicipality’ s agents that inaction
could lead to harm (3) sone formof direct contact between the
muni ci pality’s agents and the injured party; and (4) that party’s
justifiable reliance on the municipality’ s affirmative undertaki ng”
(Val dez, 18 NY3d at 80 [internal quotation marks omtted]; see Cuffy v
Cty of New York, 69 Ny2d 255, 260). W conclude that defendants net
their burden on the notion by establishing as a matter of |aw that
there was no voluntary assunption of a duty of care, and plaintiff
failed to raise a triable issue of fact whether the police officers
who cane to the house assuned, through prom se or action, any duty to
act on his behalf. Even assum ng, arguendo, that plaintiff raised a
triable issue of fact with respect to that requirenent, we concl ude
that he also failed to raise a triable issue of fact with respect to
the fourth requirenment, i.e., whether he justifiably relied on any
such assunption of duty by the police officers (see Brown v City of
New York, 73 AD3d 1113, 1114-1115; see also Mddleton, 108 AD3d at
1054). Consequently, we conclude that the court erred in denying the
nmotion with respect to the negligence cause of action.



- 3- 159
CA 13-01309

We further conclude, in any event, that the defense of
governmental function immunity constitutes a separate and i ndependent
ground for dism ssal of the negligence cause of action. That defense
“shield[s] public entities fromliability for discretionary actions
taken during the performance of governnental functions” (Val dez, 18
NY3d at 76). Here, defendants established that they were providing
police protection and engaging in the investigation of possible
crimnal behavior. It is well settled that “[p]olice and fire
protection are exanples of |ong-recogni zed, quintessenti al
governnental functions” (Applewhite, 21 NY3d at 425). Furthernore,
“def endants established that the conduct of the police officers
t hroughout the course of their interaction with [plaintiff] was
undertaken in the exercise of reasoned professional judgment of the
of ficers, and was not inconsistent with accepted police practice.
Accordi ngly, such conduct cannot serve as a basis for nunici pal
liability” (Bawa v City of New York, 94 AD3d 926, 928, |v denied 19
NY3d 809; see Lauer v City of New York, 95 Ny2d 95, 99).

We conclude with respect to the cause of action for gross
negl i gence that defendants net their burden of establishing that the
police officers’ conduct did not “ ‘evince[] a reckless disregard for
the rights of others or smack[] of intentional wongdoing’ ” (Tiede v
Frontier Skydivers, Inc., 105 AD3d 1357, 1359, quoting Col naghi,
US A v Jewelers Protection Servs., 81 Ny2d 821, 823-824), and
plaintiff failed to raise a triable issue of fact (see generally
Al varez v Prospect Hosp., 68 NY2d 320, 324). Finally, we concl ude
that the court erred in denying the notion with respect to the causes
of action for battery and the violation of 43 USC § 1983. “The
el emrents of battery are bodily contact, nmade with intent, and
offensive in nature” (Cerilli v Kezis, 16 AD3d 363, 364; see Hassan v
Marriott Corp., 243 AD2d 406, 407; Zgraggen v W/l sey, 200 AD2d 818,
819). Simlarly, the cause of action for the violation of 43 USC §
1983 all eges that defendants used excessive force in detaining
plaintiff. Both of those causes of action are predicated on
plaintiff’s allegation that one of the police officers pushed hi m down
the stairs. Al of the police officers on the scene testified at
depositions, however, that plaintiff stunbled and fell down the stairs
because of his highly intoxicated condition, and thus defendants net
their burden on the notion of establishing that plaintiff was not
pushed down the stairs (see generally Alvarez, 68 NY2d at 324).
Plaintiff testified at his deposition that he did not recall npbst of
the events of the evening, including what caused himto fall, and he
subm tted no evidence establishing that he was pushed. Consequently,
the first and fourth causes of action nmust be dism ssed because any
determ nation by a finder of fact that plaintiff was pushed down the
stairs “woul d be based upon sheer specul ation” (Darrisaw v Strong Mem
Hosp., 74 AD3d 1769, 1769, affd 16 NY3d 729 [internal quotation marks
omtted]; see MG Il v United Parcel Serv., Inc., 53 AD3d 1077, 1077).

W have considered the parties’ renmining contentions on the
appeal and the cross appeal, and we conclude that they do not require



4. 159
CA 13-01309

further nodification of the order.

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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Appeal from a judgment of the Oneida County Court (M chael L.
Dwyer, J.), rendered Novenber 24, 2010. The judgnment convicted
def endant, upon his plea of guilty, of robbery in the first degree
(two counts).

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  On appeal froma judgnment convicting him upon his
plea of guilty, of two counts of robbery in the first degree (Penal
Law 8§ 160.15 [1], [2]), defendant contends that his plea to count one
of the indictnment was involuntarily entered because County Court,
during the plea colloquy, msstated the | aw regardi ng acconplice
liability. W note, however, that the alleged m sstatenent was nade
after defendant pleaded guilty and thus coul d not have rendered
defendant’s plea involuntary. |In any event, because defendant did not
nove to withdraw his plea or to vacate the judgnent of conviction on
t hat ground, defendant’s challenge to the voluntariness of his plea is
unpreserved for our review (see People v Bloom 96 AD3d 1406, 1406, |v
denied 19 NY3d 1024).

Def endant further chall enges the voluntariness of the plea on the
ground that he made a statenent during the plea colloquy that negated
an elenment of the crinme, thus rendering applicable the exception to
the preservation rule in People v Lopez (71 NY2d 662, 666). W reject
that contention. Defendant stated that he was in police custody when
his codefendant, in an attenpt to flee follow ng the robbery, shot a
deputy sheriff in the foot and thereby caused hi m serious physi cal
injury. According to defendant, his statenent about being in custody
negated an el enment of robbery in the first degree under Penal Law §
160. 15 (1), as charged in count one, which provides that a person is
guilty of that crinme when “he forcibly steals property and when, in
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the course of the comm ssion of the crinme or of imediate flight
therefrom he or another participant in the crime . . . [c]auses
serious physical injury to any person who is not a participant in the
crinme” (enphasis added).

The exception to the preservation rule set forth in Lopez permts
revi ew when the “factual recitation negates an essential el enent of
the crinme pleaded to” and the court fails to make a “further inquiry
to ensure that defendant understands the nature of the charge” (id. at
666). Here, although defendant’s statenent about being in custody may
have raised an issue of fact whether the codefendant caused serious
injury to the deputy during the imediate flight fromthe robbery (see
People v Irby, 47 Ny2d 894, 895), it did not negate an el enment of the
crime. In any event, after defendant nmade that statenent, the court
inquired further of defendant, who admtted that the shooting took
pl ace during the inmediate flight fromthe robbery. W thus concl ude
that defendant’s factual recitation, when viewed in its entirety, did
not negate an essential elenment of the crine charged under count one
of the indictnent.

Finally, defendant contends that his sentence—an aggregate term
of 30 years’ inprisonnent plus five years of postrel ease
supervi sion—+s unduly harsh and severe considering that he has a
m nimal prior record (one m sdeneanor, for which he was sentenced to
comunity service), his participation in the crinmes was limted to
bei ng the getaway driver, and, unlike his codefendant, he i mediately
surrendered to the police and accepted responsibility for his
wr ongdoi ng. Because defendant waived his right to appeal, however, he
is precluded fromasking us to nodify his sentence as a matter of
discretion in the interest of justice (see People v Lopez, 6 NY3d 248,
256; People v Suttles, 107 AD3d 1467, 1468, |v denied 21 Ny3d 1046).
W reject defendant’s contention that his waiver of the right to
appeal does not enconpass his challenge to the severity of his
sentence because the court failed to informhimof the maxi mum
sentence he could receive. * ‘[T]he requirenent that a defendant be
apprised of [the] maxi mum sentence in order for a waiver [of the right
to appeal] to be valid does not apply in a situation such as this
where there is a specific sentence promse at the tine of the
wai ver’ 7 (People v Senple, 23 AD3d 1058, 1059, |v denied 6 NY3d 852;
cf. People v Hidalgo, 91 Ny2d 733, 737). W note that the certificate
of conviction incorrectly recites that defendant was convicted of two
counts of robbery in the first degree under Penal Law 8§ 165.15 (1),
and it nmust therefore be anended to reflect that he was convicted of
one count under that subdivision and one count under Penal Law §
165.15 (2) (see generally People v Saxton, 32 AD3d 1286, 1286-1287).

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

179

CA 13-00749
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, SCONIERS, AND WHALEN, JJ.

EAST2VWEST CONSTRUCTI ON COVPANY, LLC, AND
DAVI D P. DURKI N, PLAI NTI FFS- APPELLANTS,

\% MEMORANDUM AND ORDER

THE FI RST REPUBL|I C CORPORATI ON OF AMERI CA,
HARRY BERGVAN, JOHN E. SILVERMAN, JAMES M
GALLAGHER, THE HOLDER GROUP, |INC., DREW
HOLDER, ALSO KNOAN AS ANDREW A. HOLDER, BETH
LATOUR, ALSO KNOAN AS ELI ZABETH LATOUR COLLI NS,
GLEI CH, SIEGEL & FARKAS LLP,

DEFENDANTS- RESPONDENTS,

ET AL., DEFENDANTS.

(APPEAL NO. 1.)

D ARRI GO & COTE, LIVERPOOL (MARI O D ARRI GO OF COUNSEL), FOR
PLAI NTI FFS- APPELLANTS.

MENTER, RUDIN & TRI VELPI ECE, P.C., SYRACUSE (JULI AN B. MODESTI OF
COUNSEL), AND GLEI CH, SIECGEL & FARKAS LLP, CREAT NECK, FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Onondaga County
(Deborah H Karalunas, J.), entered October 24, 2012. The order,
anong ot her things, granted in part the notion of defendants-
respondents to dism ss certain causes of action alleged in plaintiffs’
conpl ai nt.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |aw by denying that part of the notion
seeking to dism ss the seventh cause of action agai nst defendant
G eich, Siegel & Farkas LLP and to anend the caption to renove that
def endant therefromand as nodified the order is affirmed w thout
costs.

Menorandum  Plaintiff East2West Construction Conpany, LLC (E2W
entered into a contract with defendant The First Republic Corporation
of America (FRCA) for the construction of a hotel in Liverpool, New
York. FRCA allegedly failed to nake certain paynents pursuant to the
contract. E2Wand its sole nenber and principal, plaintiff David P
Durkin, thereafter commenced this action asserting causes of action
for, inter alia, breach of contract, diversion of trust funds, fraud
and deceit, conspiracy to defraud, and injury to property.



- 2- 179
CA 13-00749

In appeal No. 1, plaintiffs appeal froman order that, inter
alia, granted in part the notion of defendant deich, Siegel & Farkas
LLP (GSF) and the remaini ng defendants-respondents (collectively, FRCA
defendants) to dism ss certain causes of action. Contrary to
plaintiffs” contention, Suprene Court properly dism ssed the cause of
action for fraud, asserted only against FRCA. “At nost, plaintiffs
all ege that [ FRCA] induced themto enter into a contract
[ modi fication] that [FRCA] did not intend to honor[, and] such
al l egations do not state a cause of action in fraud” (Makuch v New
York Cent. Mut. Fire Ins. Co., 12 AD3d 1110, 1111; see N agara Foods,
Inc. v Ferguson Elec. Serv. Co., Inc., 86 AD3d 919, 919). As a
result, the court also properly dismssed the cause of action for
conspiracy to defraud agai nst the FRCA defendants because “there is no
i ndependent tort to provide a basis for liability under [any] concert
of action, conspiracy, and aiding and abetting theories” (Small v
Lorillard Tobacco Co., 94 Ny2d 43, 57; see Brenner v Anerican Cyanam d
Co., 288 AD2d 869, 869-870; Pappas v Passias, 271 AD2d 420, 421). As
with the cause of action for fraud, plaintiffs’ cause of action for
injury to property was al so properly di sm ssed agai nst the FRCA
def endants as duplicative of plaintiffs’ breach of contract causes of
action (cf. Albemarle Theatre v Bayberry Realty Corp., 27 AD2d 172,
177).

We agree with plaintiffs, however, that the court erred in
granting that part of the notion of GSF and the FRCA defendants
seeking to disnmss the seventh cause of action, for diversion of trust
funds, against GSF, and to renove GSF fromthe caption of the case.

We therefore nodify the order in appeal No. 1 accordingly. “An

i nproper diversion of the contractor’s trust assets occurs when any
such trust asset is paid, transferred or applied for a nontrust
purpose . . . before all of the trust clains have been paid or
discharged . . . A trust beneficiary may enforce its rights agai nst
any nonbeneficiary who receives trust assets with knowl edge of their
trust status” (Canron Corp. v City of New York, 89 Ny2d 147, 154; see
Lien Law 88 72 [1]; 77 [3] [a] [i], [vi]; LeChase Datal/ Tel ecom Servs.,
LLC v CGoebert, 6 NY3d 281, 289; Fleck v Perla, 40 AD2d 1069, 1070).

W agree with plaintiffs that a prior order of the court stating that
GSF had returned a paynent from FRCA does not defeat the allegation in
the conpl aint that GSF received trust funds diverted by FRCA, inasmnmuch
as the allegation did not specify a precise anount (cf. generally CPLR
3211 [a] [1]).

In appeal No. 2, plaintiffs appeal froman order that granted the
notion of defendants Quinlivan, Pierik & Krause A/ E, doing business as
QPK Designs, Vincent Nicotra, and Linda K Storrings (collectively,
QPK defendants) to dismss the conplaint against them The order al so
deni ed without prejudice E2Ws cross notion to certify a class. The
only causes of action asserted against the QPK defendants were those
for conspiracy to defraud and injury to property, and we |ikew se
conclude for the reasons set forth above that those causes of action
were properly dism ssed agai nst the QPK defendants (see Small, 94 Nyad
at 57; cf. Albemarle Theatre, 27 AD2d at 177). Finally, contrary to
plaintiffs’ contention, “the court properly exercised its discretion .
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in denying class action certification . . . in light of the
failure to set forth evidentiary facts to support such request”
(Matros Automated El ec. Constr. Corp. v Libman, 37 AD3d 313, 313; see

CPLR 901, 902; Yonkers Contr. Co. v Romano Enters. of N Y., 304 AD2d
657, 658-659).

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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QUI NLI VAN, PIERI K & KRAUSE A/ E, DO NG

BUSI NESS AS QPK DESI GNS, VI NCENT NI COTRA,
LI NDA K. STORRI NGS, DEFENDANTS- RESPONDENTS,
ET AL., DEFENDANTS.

(APPEAL NO. 2.)

D ARRI GO & COTE, LIVERPOOL (MARI O D ARRI GO OF COUNSEL), FOR
PLAI NTI FFS- APPELLANTS.

SUGARVAN LAW FI RM LLP, SYRACUSE (SAMJEL M VULCANO OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Onondaga County
(Deborah H. Karalunas, J.), entered January 24, 2013. The order,
anong ot her things, granted the notion of defendants Quinlivan, Pierik
& Krause A/ E, doing business as QPK Designs, Vincent N cotra and Linda
K. Storrings to dismss the conplaint against them

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Same Menorandum as i n East2West Constr. Co., LLC v The First
Republic Corp. of Am ([appeal No. 1] _ AD3d __ [Mar. 21, 2014]).

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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AS COWTRCOLLER OF STATE OF NEW YORK,
DEFENDANTS- APPELLANTS,

ET AL., DEFENDANT.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (JEFFREY W LANG OF
COUNSEL), FOR DEFENDANTS- APPELLANTS.
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PLAI NTI FF- RESPONDENT.

Appeal from a judgment (denom nated order and judgnent) of the
Suprene Court, Ni agara County (Catherine R Nugent Panepinto, J.),
entered Novenber 21, 2012. The judgnent, inter alia, granted the
nmotion of plaintiff for summary judgnent and decl ared that the pay
di sparity between City Court judges in the Gty of Buffalo and the
City of Tonawanda, as set forth in Judiciary Law 8 221-i, violates
plaintiff’s equal protection rights, and denied the cross notion of
defendants State of New York and Thomas P. Di Napoli, as Conptroller of
State of New York, for summary judgnent.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously reversed on the | aw wi thout costs, plaintiff’s notion is
deni ed, the cross notion of defendants-appellants is granted insofar
as they seek a declaration in their favor, and it is

ADJUDGED AND DECLARED that the salary disparity between
City Court judges in Buffalo and Tonawanda, as set forth in
Judiciary Law 8 221-i, is constitutional.

Menmor andum  Def endant s- appel | ants (hereafter, defendants),
appeal froma judgnent granting plaintiff’s notion for sumary
j udgnment and declaring that the pay disparity between Cty Court
judges in the Gty of Buffalo and the City of Tonawanda, as set forth
in Judiciary Law 8 221-i, violates plaintiff’s rights to equal
protection under the federal and state constitutions, and awardi ng
plaintiff back pay and other relief. W agree with defendants that
Judiciary Law 8 221-i is constitutional insofar as challenged. W
therefore reverse the judgnent, deny plaintiff’s notion, grant



- 2- 183
CA 13-00640

def endants’ cross notion for summary judgnent insofar as they seek a
declaration in their favor rather than dism ssal of the conplaint (see
general ly Al exander v New York Cent. Miut., 96 AD3d 1457, 1457), and
declare that the salary disparity between City Court judges in Buffalo
and Tonawanda, as set forth in Judiciary Law 8 221-i, is
constitutional.

It is undisputed that the disparate judicial salary schedul e set
forth in Judiciary Law 8 221-i does not inplicate a suspect class or a
fundanmental right, and thus it is subject to the rational basis
standard of review (see Affronti v Crosson, 95 Ny2d 713, 718-719, cert
deni ed 534 US 826; D Amico v Crosson, 93 Ny2d 29, 31-32). Such
rational basis review “is a paradigmof judicial restraint” (Affronti
95 Ny2d at 719 [internal quotation marks omtted]). “A statute
subject to rational basis scrutiny is presuned to be constitutional
and the party challenging the statute bears the heavy burden of
proving that there is no reasonably conceivable state of facts which
rationally supports the distinction” (D Am co, 93 Ny2d at 32; see
Hel l er v Doe, 509 US 312, 320; Port Jefferson Health Care Facility v
W ng, 94 NY2d 284, 290). Thus, “the State has no obligation to
produce evidence to sustain the rationality of a statutory
classification. A legislative choice is not subject to courtroom
factfinding and may be based on rational specul ati on unsupported by
evi dence or enpirical data” (Affronti, 95 Ny2d at 719 [interna
guotation marks omtted]).

Here, we conclude that there is a rational basis for the salary
di sparity between Tonawanda City Court and Buffalo City Court judges
and, thus, that the disparity does not violate equal protection (see
id. at 717; see generally Matter of Tolub v Evans, 58 Ny2d 1, 8,
appeal dism ssed 460 US 1076). The cities of Buffal o and Tonawanda,
al t hough both | ocated within Erie County and separated by only 12
mles, are very different municipalities. Buffalo is the largest city
in Erie County and the second largest city in New York State.
Tonawanda, by contrast, is “[o]Jne of the smallest cities in Erie
County.” Nearly one third of the residents of Erie County (28% 1live
in Buffalo, while only 1.5% of the county’s population resides in
Tonawanda. In 2009, Buffalo’ s population was 18 tinmes the size of
Tonawanda’' s, i.e., 270,240 residents as conpared to 14, 766 residents.
Tonawanda City Court has one full-tine judge and one “half-tinme”
judge, while Buffalo Gty Court has 13 full-time judges. Buffalo
therefore has 20,787 residents per judge, which is nore than tw ce the
9, 844 residents per judge in Tonawanda.

We agree with defendants that it is rational for the State to pay
a higher salary to judges who serve a |arger popul ation both as a
proxy for caseload and as an indicator of potential future filings.
| ndeed, in our view, the substantial population differences between
the two cities alone are sufficient to provide a rational basis for
the 4. 5% salary disparity (see Mackston v State of New York, 200 AD2d
717, 718, appeal dism ssed 83 NY2d 905, |v denied 84 Ny2d 803; cf.
Affronti, 265 AD2d 817, 818, nodified on other grounds 95 Ny2d 713,
cert denied 534 US 826; Vogt v Crosson, 199 AD2d 722, 723; Davis v
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Rosenbl att, 159 AD2d 163, 170-171, appeal dism ssed 77 Ny2d 834, 79
NY2d 822, |v denied 79 NY2d 757; Wissmann v Bel |l acosa, 129 AD2d 189,
195; see generally Cass v State of New York, 58 Ny2d 460, 464, rearg
deni ed 60 Ny2d 586). W further agree with defendants that casel oad
di fferences between Buffalo Gty Court and Tonawanda City Court
provide a rational basis for the salary disparities between the two
courts (see Barr v Crosson, 95 Ny2d 164, 170; see generally Cass, 58
NY2d at 464). Although the nunber of filings per judge in both courts
is roughly equivalent, Ofice of Court Adm nistration (OCA) statistics
reflect that Buffalo City Court judges handle a nore conpl ex and
potentially tinme-consum ng casel oad than their counterparts in
Tonawanda, with a significantly greater volunme of crimnal, civil, and
| andl ord-tenant cases than Tonawanda City Court. Between 2008 and
2010, Buffalo City Court handl ed, on a per judge basis, nore than
twice as many crimnal cases, three to four tinmes as many civil cases,
and nore than 10 tinmes as many | andl ord-tenant cases than were

handl ed, per judge, in Tonawanda City Court. 1In 2008, for exanple,
38% (22,915) of Buffalo Gty Court’s 60,363 filings were crim nal
matters, 37% (22,182) were civil matters, and 13% (7,878) were

| andl ord-tenant matters. O the 5,847 filings in Tonawanda Gty Court
that year, only 19% (1, 127) were crimnal matters, 11% (629) were
civil matters, and 1% (79) were |andlord-tenant matters. By contrast,
OCA statistics reflect that Tonawanda City Court predom nately handl es
nore routine matters, such as non-crimnal notor vehicle infractions
and parking violations. Indeed, notor vehicle and parking cases
conpri sed 63% of Tonawanda’ s docket in 2008 and 62% of its docket in
2009. 1In 2010, parking and notor vehicle matters constituted 71% of
the cases filed in Tonawanda City Court. Buffalo Cty Court does not
hear parking violation cases and hears only crimnal notor vehicle
cases, which constituted | ess than 10% of its docket in 2010.

The casel oad differences between Buffalo City Court and Tonawanda
Cty Court are not surprising given the stark denographic differences
between the two cities. According to census data in the record, from
2005 to 2009, the nedian househol d i ncome in Tonawanda was $49, 678,
75% of all housing units in Tonawanda were owner-occupi ed, and the
nmedi an val ue of owner-occupi ed hones was $85, 300. Further, only about
7% of the housing units in Tonawanda were vacant, and |ess than 10% of
Tonawanda residents |lived below the poverty line. The nedian
househol d i ncome in Buffalo during the sane period was $30, 376, only
44. 4% of the housing units in Buffal o were owner-occupied, and the
nmedi an val ue of owner-occupi ed homes was $65,200. Nearly one third of
Buffalo’s residents (28.6% fell below the poverty |line and roughly
one fifth (19.1% of Buffalo’s housing units were vacant. Thus, both
the OCA statistics and the census data indicate that Buffalo City
Court judges face the often nore conplicated cases typically
associated with urban areas—e.g., evictions, |andlord-tenant disputes,
crimnal matters, and cases arising fromvacant and deteriorated
housi ng—whi |l e judges serving the Cty of Tonawanda, a nmuch smaller and
relatively nore affluent community, deal with conparatively |ess
serious or conplex cases, thereby justifying the mnimal salary
differential (see generally Henry v MIlonas, 91 NY2d 264, 268-269).

Plaintiff, however, contends that the OCA statistics do not
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properly account for his unique circunstances, including the fact that
he presides over several “specialty courts,” that Tonawanda Gty Court
serves as a “Hub Court” for drug cases in Erie County, and that, as
the only full-time judge in Tonawanda City Court, he serves as the de
facto adm nistrative judge of that court. W note that Buffalo Gty
Court is also a Hub Court for drug cases, and that Buffalo Cty Court
judges |i kew se preside over specialty courts, albeit not as many as
t hose overseen by plaintiff. In any event, even assum ng, arguendo,
that plaintiff’s workload is in fact conparable to that of a Buffalo
Cty Court judge based upon individual circunstances not reflected in
court statistics, we conclude that plaintiff’s individual workload
woul d not invalidate the salary differences set forth in Judiciary Law
8§ 221-i. As the Court of Appeals stated in Cass (58 NY2d at 464),
“when a rational basis exists for the classification enacted by the
Legi sl ature, equal protection does not require that al
classifications be made with mat hematical precision . . . Thus[,]

the fact that the general statutory schenme, when applied on a
St at ewi de basis, may produce sone inequities for certain Judges within
a particular class does not render the statute unconstitutional”
(internal quotation marks om tted).

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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TP 13-01389
PRESENT: SCUDDER, P.J., CENTRA, PERADOTTO, LINDLEY, AND WHALEN, JJ.

IN THE MATTER OF BRYON K. RUSS, SR., PETI TI ONER,
\% ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT.

BRYON K. RUSS, SR, PETITI ONER PRO SE.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (PETER H. SCHI FF OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Suprene Court, Cayuga County [Mark H.
Fandrich, A . J.], entered August 9, 2013) to review a determ nation of
respondent. The determ nation found after a tier Il hearing that
petitioner had violated an inmate rul e.

It is hereby ORDERED t hat said proceeding i s unani nously
di sm ssed without costs as noot (see Matter of Free v Coonbe, 234 AD2d
996) .

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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TP 13-01635
PRESENT: SCUDDER, P.J., CENTRA, PERADOTTO, LINDLEY, AND WHALEN, JJ.

IN THE MATTER OF DENNI S FLOYD, PETI Tl ONER,
\% ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (LEAH R. NOWOTARSKI OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (MARCUS J. MASTRACCO OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Depart nment by order of the Supreme Court, Wom ng County [ Mark H.
Dadd, A . J.], entered Septenber 9, 2013) to review a determ nation of
respondent. The determnation found after a tier IIl hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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TP 13-01475
PRESENT: SCUDDER, P.J., CENTRA, PERADOTTO, LINDLEY, AND WHALEN, JJ.

IN THE MATTER OF RI CHARD TYES, PETI Tl ONER,
\% ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (LEAH R. NOWOTARSKI OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (PETER H. SCHI FF OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Depart nment by order of the Supreme Court, Wom ng County [ Mark H.
Dadd, A . J.], entered August 15, 2013) to review a determ nation of
respondent. The determnation found after a tier IIl hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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KAH 12- 02327
PRESENT: SCUDDER, P.J., CENTRA, PERADOTTO, LINDLEY, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK EX REL.
NI CHOLAS ROBLES, PETI TI ONER- APPELLANT,

\% ORDER

WARDEN ORLEANS STATE PRI SON, ET AL.,
RESPONDENTS- RESPONDENTS.

STEVEN D. SESSLER, GENESEO, FOR PETI TI ONER- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY CGENERAL, ALBANY ( FRANK BRADY OF
COUNSEL), FOR RESPONDENTS- RESPONDENTS.

Appeal from a judgnment (denom nated order) of the Suprene Court,
Ol eans County (James P. Punch, A J.), entered Cctober 25, 2012 in a
proceedi ng pursuant to CPLR article 70. The judgnent converted the
petition under CPLR article 70 to one under CPLR article 78 and deni ed
the petition.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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KA 12-01346
PRESENT: SCUDDER, P.J., CENTRA, PERADOTTO, LINDLEY, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

ROBERTO TEXI DOR, |11, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALQO, INC., BUFFALO (ROBERT L. KEMP OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO ( MATTHEW B. POWAERS OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Erie County Court (Sheila A
D Tullio, J.), rendered July 10, 2012. The judgnent convicted
def endant, upon his plea of guilty, of crimnal possession of a weapon
in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of crimnal possession of a weapon in the
second degree (Penal Law 8§ 265.03 [3]). Contrary to defendant’s
contention, the record establishes that he know ngly, voluntarily and
intelligently waived the right to appeal (see generally People v
Lopez, 6 NY3d 248, 256), and that valid waiver forecl oses any
chal | enge by defendant to the severity of the sentence (see id. at
255; see generally People v Lococo, 92 Ny2d 825, 827; People v
Hi dal go, 91 Ny2d 733, 737).

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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KA 12-01929
PRESENT: SCUDDER, P.J., CENTRA, PERADOTTO, LINDLEY, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

BERNARD PI TTS, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES ECKERT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Monroe County Court (Frank P. Ceraci,
Jr., J.), entered Septenber 20, 2012. The order determ ned that
defendant is a level two risk pursuant to the Sex O fender
Regi stration Act.

Now, upon reading and filing the stipulation of discontinuance
si gned by defendant on January 9, 2014 and by the attorneys for the
parties on January 6 and 17, 2014,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
upon sti pul ati on.

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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KA 09-02219
PRESENT: SCUDDER, P.J., CENTRA, PERADOTTO, LINDLEY, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

GREGORY BERNARD, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

BETH A. RATCHFORD, ROCHESTER, FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Monroe County Court (Richard A
Keenan, J.), rendered Septenber 25, 2008. The judgnent convicted
def endant, upon a jury verdict, of nmurder in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum I n appeal No. 1, defendant appeals from a judgnent
convicting himupon a jury verdict of nmurder in the second degree
(Penal Law 8 125.25 [1]) and, in appeal No. 2, he appeals froma
j udgment convicting himupon a jury verdict of crimnal possession of
a weapon in the second degree (8 265.03 [3]). Defendant contends in
bot h appeals that the People failed to disclose Brady material in a
timely manner. W agree. W conclude, however, that the Brady
viol ati on does not require reversal because the information was turned
over as Rosario material prior to jury selection, thus affording
def endant a “neani ngful opportunity” to use the information during
cross-exam nation (People v M ddl ebrooks, 300 AD2d 1142, 1143, |v
deni ed 99 NyY2d 630; see People v Cortijo, 70 Ny2d 868, 870; People v
Abuhanra, 107 AD3d 1630, 1631, |v denied 22 NY3d 1038). Contrary to
defendant’ s contention, there is no “reasonable probability that, had
t he evi dence been disclosed to [hin]” prior to the Wade heari ng,

“ “the result of the [hear]ing would have been different’” ” (People v
Chin, 67 Ny2d 22, 33). Defendant failed to preserve for our review
his alternative contention that County Court erred in failing to
reopen the Wade hearing based upon the del ayed di scl osure (see People
v Clark, 28 AD3d 1231, 1232; People v H ghsmth, 259 AD2d 1006, 1007,

| v deni ed 93 Ny2d 925), and we decline to exercise our power to review
that contention as a nmatter of discretion in the interest of justice
(see CPL 470.15 [6] [a]).

We reject the further contention of defendant that he was denied
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ef fective assistance of counsel by his attorney’s failure to request a
[imting instruction with respect to certain Mlineux evidence.

| ndeed, defense counsel *“declined such an instruction on the record
after a colloquy with County Court in which it was clear that doing so
was part of a legitimate trial strategy” (People v Smth, 41 AD3d 964,
965, |v denied 9 NY3d 881), and we will not “second-guess” that
strategi c decision on appeal (People v Cherry, 46 AD3d 1234, 1238, |v
deni ed 10 NY3d 839; see People v Wllianms, 107 AD3d 1516, 1516-1517,

| v denied 21 Ny3d 1047; People v Copel and, 43 AD3d 1436, 1436-1437, lv
denied 9 Ny3d 1032). Moreover, our review of the record as a whol e
establ i shes that defense counsel provided nmeani ngful representation
(see generally People v Baldi, 54 Ny2d 137, 147).

Finally, the sentence is not unduly harsh or severe.

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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KA 12-01386
PRESENT: SCUDDER, P.J., CENTRA, PERADOTTO, LINDLEY, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

GREGORY BERNARD, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

BETH A. RATCHFORD, ROCHESTER, FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Monroe County Court (Richard A
Keenan, J.), rendered May 29, 2008. The judgnment convicted defendant,
upon a jury verdict, of crimnal possession of a weapon in the second
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Same Menorandum as in People v Bernard ([appeal No. 1] _ AD3d
[ Mar. 21, 2014]).

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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CA 13-00984
PRESENT: SCUDDER, P.J., CENTRA, PERADOTTO, LINDLEY, AND WHALEN, JJ.

I N THE MATTER OF SUZANNE LOZI NAK,
PETI TI ONER- RESPONDENT,

\% ORDER

BOARD OF EDUCATI ON OF W LLI AMSVI LLE CENTRAL
SCHOOL, RESPONDENT- APPELLANT.

HARRI S BEACH PLLC, PI TTSFORD (EDWARD A. TREWVETT OF COUNSEL), FOR
RESPONDENT- APPELLANT.

RI CHARD E. CASAGRANDE, BUFFALO (Tl MOTHY CONNI CK OF COUNSEL), FOR
PETI TI ONER- RESPONDENT.

Appeal from a judgnment (denom nated order and judgnent) of the
Suprene Court, Erie County (Janmes H Dillon, J.), entered March 22,
2013 in a CPLR article 78 proceeding. The judgnent, anong ot her
things, granted the petition, vacated and annull ed the resol ution
term nating petitioner’s enploynent and directed respondent to
reinstate petitioner.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed w thout costs for reasons stated in the decision
at Suprene Court.

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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CA 13-01644
PRESENT: SCUDDER, P.J., CENTRA, PERADOTTO, LINDLEY, AND WHALEN, JJ.

WLLIAM M HOLST, LARRY J. PIERCE, LILLIAN
BRAUNBACH, DAVID P. MARTI N, LI NDA ZGODA- MARTI N,
MARY E. PANKOW STEVEN SM TH, ROBI N MARI E SM TH,
ROBERT J. MARTIN, CARRIE A. MARTI N, DAVID S

W NNERT, M CHELE MUELLER, KENNETH J. ULI CK

AND MARI LYN M ULI CKI, PLAI NTI FFS- RESPONDENTS,

\% MVEMORANDUM AND ORDER

VI CTOR LI BERATORE AND SALLY LI BERATORE
DEFENDANTS- APPELLANTS.

LAW CFFI CE OF RALPH C. LORI GO, WEST SENECA (RALPH C. LORI GO COF
COUNSEL), FOR DEFENDANTS- APPELLANTS.

GOODELL & RANKI N, JAMESTOMWN ( ANDREW W GOODELL OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal from an order and judgnment (one paper) of the Suprene
Court, Chautauqua County (Janes H Dillon, J.), entered Decenber 4,
2012. The order and judgnent, insofar as appealed from granted the
nmotion of plaintiffs for summary judgnent.

It is hereby ORDERED that the order and judgnent so appeal ed from
i s unani mously affirnmed w thout costs.

Menmorandum  Plaintiffs comrenced this action seeking injunctive
and other relief regarding their right to use an easenent over
def endants’ property. Supreme Court properly granted plaintiffs’
noti on seeking summary judgnent and permanently enjoi ned defendants
frominterfering with, blocking, or hindering in any manner the
reasonabl e and i ncidental use of the right-of-way over defendants’
property. The deeds, surveys, nmaps, and “ ‘pertinent surrounding
ci rcunstances’ " established that certain plaintiffs have a right-of-
way to access Chautauqua Lake over the western portion of defendants’
property, as described in a deed granted to defendants’ predecessor in
1971 (Mertowski v Werthman, 45 AD3d 1312, 1313). The court al so
properly concluded that the use of the easenent included plaintiffs’
pl acenent of docks in the water, because that was a “ ‘reasonabl e use
incidental to the purpose of the easenment’ ” (Hush v Taylor, 84 AD3d
1532, 1535; see Mnahan v Hanpton Point Assn., 264 AD2d 764, 764).

I n opposition to the notion, defendants argued that the action
shoul d be di sm ssed because plaintiffs filed an order to show cause
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and conplaint, rather than a summons and conpl ai nt (see generally CPLR
304 [a]). Plaintiffs’ failure to file a sumons was a defect in
personal jurisdiction, which defendants waived by failing to raise it
in their answer or anended answer (cf. Col denberg v Westchester County
Health Care Corp., 16 NY3d 323, 327). Defendants further argued in
opposition to the notion that plaintiffs failed to join as necessary
parties other property owners who had the sanme right-of-way | anguage
in their deeds as certain plaintiffs in this case. That contention,
however, was rejected by us on a prior appeal (Holst v Liberatore, 105
AD3d 1374, 1375), and our holding constitutes the | aw of the case (see
Kauf mann’ s Carousel, Inc. v Carousel Cr. Co. LP, 87 AD3d 1343, 1344-
1345, |Iv dismssed 18 NY3d 975, rearg denied 19 NY3d 938). W reject
def endants’ contention in opposition to the notion that plaintiffs
also failed to join as a necessary party a property owner who had the
sanme right-of-way |anguage in its deed as defendants. Plaintiffs were
not seeking to use an easenent over that nonparty’s property but,
rather, they seek to use the easenent only on defendants’ property.
Therefore, that nonparty’ s interests would not be inequitably affected
by the resolution of this action (see CPLR 1001 [a]; Ellison Hgts.
Homeowners Assn., Inc. v Ellison Hgts. LLC, 112 AD3d 1302, 1305).

Ent er ed: March 21, 2014 Frances E. Caf ar el
Cerk of the Court
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TP 13-01575
PRESENT: SCUDDER, P.J., CENTRA, PERADOTTO, LINDLEY, AND WHALEN, JJ.

IN THE MATTER OF ANTHONY J. HENSEL, PETI TI ONER,
\% MEMORANDUM AND ORDER

CTY OF UTICA CdTY O UTI CA POLI CE DEPARTMENT
AND ANDREW V. LALONDE, AS DESI GNATED HEARI NG
OFFI CER UNDER 8§ 2-19-98 OF CI TY OF UTI CA CODE
RESPONDENTS.

THE TUTTLE LAWFIRM LATHAM (JAMES B. TUTTLE OF COUNSEL), FOR
PETI TI ONER

MARK C. CURLEY, CORPORATI ON COUNSEL, UTICA (ARMOND J. FESTINE OF
COUNSEL), FOR RESPONDENTS.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Department by a corrected order of the Suprene Court, Oneida County
[David A. Murad, J.], entered August 19, 2013) to review a
determ nation of respondents. The determ nation denied petitioner’s
application for General Muinicipal Law § 207-c benefits.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is di sm ssed.

Menorandum  Petitioner commenced this CPLR article 78 proceedi ng
seeking to annul the determ nation that he is not entitled to General
Muni ci pal Law 8 207-c benefits. Petitioner was injured on March 9,
2008 while on duty as a police officer when he slipped on ice on the
roadway and fell. Petitioner received General Minicipal Law 8 207-c
benefits until June 2009, when he returned to work in a light-duty
capacity. Petitioner returned to full duty later that year but, in
January 2012, he stopped working and sought to resume the section 207-
c benefits. After a hearing, the Hearing Oficer determ ned that
petitioner could performthe duties of a police officer and denied his
application. W agree with respondents that the Hearing Oficer’s
determ nation that petitioner was able to performhis regular duties
is supported by substantial evidence (see generally Matter of C ouse v
Al l egany County, 46 AD3d 1381, 1381-1382; Matter of Bernhard v
Hartsdale Fire Dist., 226 AD2d 715, 716-717). W have consi dered
petitioner’s remai ning contentions and conclude that they are w thout
merit.
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Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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CA 13-01500
PRESENT: SCUDDER, P.J., CENTRA, PERADOTTO, LINDLEY, AND WHALEN, JJ.

ROBI N E. RUNDLE- KRZYZANI AK AND THOVAS M
KRZYZANI AK, PLAI NTI FFS- APPELLANTS,

\% ORDER

JUSTI N A. BAIN, DEFENDANT- RESPONDENT.

STASI A ZOLADZ VOGEL, DERBY, FOR PLAI NTI FFS- APPELLANTS.

LAW CFFI CE CF DANIEL R ARCHI LLA, BUFFALO (LAUREN M YANNUZZI OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Patrick
H. NeMoyer, J.), entered Cctober 29, 2012. The order granted
defendant’s notion to dismss plaintiffs’ conplaint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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CA 13-01373
PRESENT: SCUDDER, P.J., CENTRA, PERADOTTO, LINDLEY, AND WHALEN, JJ.

IN RE:  EIGHTH JUDI Cl AL DI STRI CT ASBESTOS

LI TI GATI ON.

JOANN H SUTTNER, EXECUTRI X OF THE ESTATE OF
GERALD W SUTTNER, DECEASED,

PLAI NTI FF- RESPONDENT,

\% ORDER

A.W CHESTERTON COVPANY, ET AL., DEFENDANTS,
AND CRANE CO., DEFENDANT- APPELLANT.

K& GATES LLP, PITTSBURGH, PENNSYLVANI A (M CHAEL J. ROSS, OF THE
PENNSYLVANI A BAR, ADM TTED PRO HAC VI CE, OF COUNSEL), FOR
DEFENDANT- APPELLANT.

LIPSI TZ & PONTERI O, LLC, BUFFALO (JOHN N. LIPSI TZ OF COUNSEL), FOR
PLAI NTI1 FF- RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County (John P.
Lane, J.H. O), entered April 15, 2013. The judgnent awarded plaintiff
noney damages agai nst defendant Crane Co. upon a jury verdict.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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TP 13-01474
PRESENT: SM TH, J.P., FAHEY, CARNI, SCONIERS, AND VALENTINO, JJ.

IN THE MATTER OF ARRELLO BARNES, PETI Tl ONER,
\% ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW ( ADAM W KOCH OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (PETER H. SCHI FF OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Depart nment by order of the Supreme Court, Wom ng County [ Mark H.
Dadd, A . J.], entered August 15, 2013) to review a determ nation of
respondent. The determnation found after a tier IIl hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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KA 13-00153
PRESENT: SM TH, J.P., FAHEY, CARNI, SCONIERS, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

ROBERT M FELVUS, DEFENDANT- APPELLANT.

DAVID J. FARRUG A, PUBLI C DEFENDER, LOCKPCORT (JOSEPH G FRAZI ER OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL J. VI OLANTE, DI STRI CT ATTORNEY, LOCKPORT (LAURA T. BITTNER OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Niagara County Court (Sara S
Farkas, J.), rendered Cctober 11, 2012. The judgnment convicted
def endant, upon his plea of guilty, of attenpted rape in the first
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of attenpted rape in the first degree (Penal Law 88
110. 00, 110.05 [4]; 130.35 [3]), defendant contends that the waiver of
the right to appeal is not valid, and he chall enges the severity of
the sentence. Although the record establishes that defendant
knowi ngly, voluntarily and intelligently waived the right to appeal
(see generally People v Lopez, 6 NY3d 248, 256), we agree with
def endant that the valid waiver of the right to appeal does not
enconpass his challenge to the severity of the sentence because the
record of the plea allocution concerning the waiver of defendant’s
right to appeal refers only to the conviction and does not establish
t hat defendant was al so waiving his right to appeal the severity of
the sentence (see People v Maracle, 19 NY3d 925, 928). Nevert hel ess,
we conclude that the sentence is not unduly harsh or severe.

Ent er ed: March 21, 2014 Frances E. Caf ar el
Cerk of the Court
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KA 12-01242
PRESENT: SM TH, J.P., FAHEY, CARNI, SCONIERS, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

MARCO A. C., DEFENDANT- APPELLANT.

D.J. & J.A. CIRANDO, ESQS., SYRACUSE (BRADLEY E. KEEM OF COUNSEL), FOR
DEFENDANT- APPELLANT.

JOSEPH V. CARDONE, DI STRICT ATTORNEY, ALBI ON ( KATHERI NE BOGAN OF
COUNSEL), FOR RESPONDENT.

Appeal from an adjudi cation of the Oleans County Court (Janes P
Punch, J.), rendered April 16, 2012. Defendant was adjudicated a
yout hf ul of fender upon his plea of guilty of attenpted burglary in the
second degree.

It is hereby ORDERED t hat the adjudication so appealed fromis
unani mously affirmed.

Menorandum  Def endant appeals from a yout hful offender
adj udi cation convicting him upon his plea of guilty, of attenpted
burglary in the second degree (Penal Law 88 110.00, 140.25 [2]).
Def endant’ s contention regarding the voluntariness of his plea is not
preserved for our review because he did not nove to withdraw his plea
or to vacate the adjudication on that ground (see People v Rosado, 70
AD3d 1315, 1315-1316, |v denied 14 NY3d 892). Contrary to defendant’s
contention, this case does not fall within the rare exception to the
preservation requirenent because nothing in the plea allocution calls
into question the voluntariness of the plea or casts “significant
doubt” upon his guilt (People v Lopez, 71 NYy2d 662, 666; see People v
Cubi, 104 AD3d 1225, 1226, |v denied 21 NY3d 1003).

Def endant failed to preserve for our review his contention that
County Court erred in ordering restitution w thout conducting a
heari ng (see People v Robinson, 112 AD3d 1349, 1350; People v Baker,
57 AD3d 1500, 1500), and we decline to exercise our power to review
that contention as a matter of discretion in the interest of justice
(see CPL 470.15 [3] [c]). To the extent that defendant’s contention
that he was denied effective assistance of counsel survives his plea
of guilty (see People v Robinson, 39 AD3d 1266, 1267, |v denied 9 NY3d
869), we reject that contention. The record establishes that
def endant received “an advantageous plea and nothing in the record
casts doubt on the apparent effectiveness of counsel” (People v Ford,
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86 Ny2d 397, 404).

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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KA 12-00794
PRESENT: SM TH, J.P., FAHEY, CARNI, SCONIERS, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

BRANDON M PULVI NO, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, INC., BUFFALO (KRI STIN M PREVE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDI TA, 111, DI STRICT ATTORNEY, BUFFALO (NI CHOLAS T. TEXI DO
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgrment of the Erie County Court (M chael F
Pietruszka, J.), rendered Novenmber 30, 2011. The judgnment convicted
def endant, upon a nonjury verdict, of crimnal sexual act in the first
degree and attenpted aggravated sexual abuse in the third degree (two
counts).

It is hereby ORDERED that the judgment so appealed fromis
unani nously affirned.

Menorandum  Def endant appeals froma judgnent convicting him
after a nonjury trial, of crimnal sexual act in the first degree
(Penal Law 8 130.50 [3]) and two counts of attenpted aggravated sexual
abuse in the third degree (88 110.00, 130.66 [1] [c]). Defendant
contends that the prosecutor engaged in m sconduct during the grand
jury proceedings by permtting the three victins to testify before the
grand jury notwithstanding their |ack of testinonial capacity (see
generally CPL 60.20). Defendant failed to preserve that contention
for our review (see People v Wal ker, 50 AD3d 1452, 1453, |v denied 11
NY3d 795, reconsideration denied 11 NY3d 931), and we decline to
exercise our power to reviewit as a matter of discretion in the
interest of justice (see CPL 470.15 [6] [a]). [Insofar as defendant
contends that County Court erred in denying, or in declining to rule
on, his notion to dism ss the indictnent on the ground that the
victinms | acked the capacity to testify under oath at the grand jury,
we note that “[d]efendant was convicted ‘upon legally sufficient trial
evidence,’ and thus his contention with respect to the conpetency of
t he evidence before the grand jury ‘is not revi ewabl e upon an appeal
fromthe ensuing judgnent of conviction ” (People v Haberer, 24 AD3d
1283, 1284, |v denied 7 NY3d 756, reconsideration denied 7 NY3d 848,
guoting CPL 210.30 [6]; see People v Paul, 48 AD3d 833, 834, |v denied
10 NY3d 868; People v Carpenter, 35 AD3d 1092, 1093).
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Contrary to defendant’s contention, the court did not abuse its
discretion in permtting the two younger victins to provide sworn
testinony at trial. Those victins, who were seven and ei ght years
ol d, denonstrated that they understood the nature of an oath, i.e.,
that they “appreciate[d] the difference between truth and fal sehood,
the necessity for telling the truth, and the fact that a w tness who
testifies falsely may be puni shed” (CPL 60.20 [2]; see People v
Al exander, 109 AD3d 1083, 1084; People v Feldt, 198 AD2d 788, 789; see
generally People v Hetrick, 80 Ny2d 344, 349; People v N soff, 36 Nyad
560, 565-566). W reject defendant’s contention that the court failed
to rule on his request to preclude the two younger victins from
testifying. To the contrary, the record establishes that the court
i ndi vidual Iy questioned both of those victinms and expressly rul ed that
they would be permtted to testify under oath.

Def endant further contends that the court erred in denying his
request to preclude all three victins fromgiving sworn testinony
because they | acked a basic religious education and because they were
i nproperly coached by the prosecution. W reject that contention.
Contrary to defendant’s contention, the witnesses’ |ack of religious
education is not a proper basis upon which to refuse to permt themto
testify under oath (see People v Cordero, 257 AD2d 372, 375, |v denied
93 NY2d 968). W reject defendant’s further contention that the
prosecutor comm tted m sconduct in the formof w tness coaching (see
generally Perry v Leeke, 488 US 272, 282). “There was no
nonspecul ati ve evi dence of any inproper influence exerted on th[ose]
wi tness[es]” (People v Thonpson, 59 AD3d 1115, 1116, |v denied 12 NY3d
860 [internal quotation marks omtted]; see People v Kenp, 251 AD2d
1072, 1072, |v denied 92 NY2d 900; see also People v Mntal vo, 34 AD3d
600, 601, |Iv denied 8 NYy3d 883; People v N ckel, 14 AD3d 869, 870-871
I v denied 4 NY3d 834).

Def endant further contends that he was denied effective
assi stance of counsel because of a litany of alleged errors, including
defense counsel’s failure to nove to dismss the indictnent on
constitutional speedy trial grounds. It is well settled that “[t] here
can be no denial of effective assistance of trial counsel arising from
counsel’s failure to ‘nmake a notion or argunent that has little or no
chance of success’ ” (People v Caban, 5 Ny3d 143, 152, quoting People
v Stultz, 2 NYy3d 277, 287). It is also well settled that, in
determ ni ng whet her there has been an unconstitutional delay in
comenci ng a prosecution, the factors to be considered are “(1) the
extent of the delay; (2) the reason for the delay; (3) the nature of
t he underlying charge; (4) whether or not there has been an extended
period of pretrial incarceration; and (5) whether or not there is any
i ndication that the defense has been inpaired by reason of the del ay”
(Peopl e v Taranovich, 37 Ny2d 442, 445; see People v Decker, 13 NY3d
12, 14-15). Although no one factor is determ native, “the extent of
the delay . . . is of critical inportance because ‘all other factors
bei ng equal, the greater the delay the nore probable it is that the
accused will be harnmed thereby’ ” (People v Ronmeo, 12 NY3d 51, 56,
guoting Taranovich, 37 Ny2d at 445). Here, the 21-nonth delay in
presenting the matter to a grand jury was not unconstitutionally
excessive (see generally Decker, 13 NY3d at 15-16; People v Gaston,



- 3- 212
KA 12- 00794

104 AD3d 1206, 1206-1207; People v Rogers, 103 AD3d 1150, 1151, Iv

deni ed 21 NY3d 946; People v Geen, 52 AD3d 1263, 1264, |v denied 11
NY3d 788), and defendant failed to identify any prejudice arising from
that delay. Thus, a notion to dism ss the indictnment on such grounds
had little or no chance of success. W also reject defendant’s

remai ning all egations of ineffective assistance of counsel and
conclude that “the evidence, the law, and the circunstances of [this]
particular case, viewed in totality and as of the time of the
representation, reveal that the attorney provided nmeani ngful
representation” (People v Baldi, 54 Ny2d 137, 147).

We reject defendant’s contention that the court abused its
di scretion in denying his notion in which he sought to be adjudicated
a yout hful offender. Pursuant to CPL 720.10 (3) (i), a youth who is
convicted of, inter alia, aggravated sexual abuse or first-degree
crimnal sexual act is ineligible for a youthful offender adjudication
unl ess the court concludes, insofar as relevant here, that there are
“mtigating circunmstances that bear directly upon the manner in which
the crime was commtted” (see CPL 720.10 [2] [a] [iii]; People v
Fields, 287 AD2d 577, 578, |v denied 97 Ny2d 681; People v Victor J.,
283 AD2d 205, 206-208, |v denied 96 Ny2d 94). Here, defendant failed
to introduce any evidence that such mtigating circunstances exi st
(see People v Parker, 67 AD3d 1405, |v denied 15 NY3d 755; People v
Terry, 19 AD3d 1039, 1040, Iv denied 5 NY3d 833), and “[t] hus,
def endant was not eligible to be adjudicated a youthful offender”
(Peopl e v Lugo, 87 AD3d 1403, 1405, |v denied 18 NY3d 860).

Def endant failed to preserve for our review his further
contention that the duration of the orders of protection issued in
connection with the judgnent exceed the statutory maxi num (see Peopl e
v Nieves, 2 Ny3d 310, 315-317), and we decline to exercise our power
toreviewit as a matter of discretion in the interest of justice (see
People v Childres, 60 AD3d 1278, 1279, |Iv denied 12 NY3d 913). The
sentence is not unduly harsh or severe.

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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PRESENT: SM TH, J.P., FAHEY, CARNI, SCONIERS, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK EX REL.
ALAN DALE, PETI Tl ONER- APPELLANT,

\% ORDER

DAVI D STALLONE, CAYUGA CORRECTI ONAL FACI LI TY,
ET AL., RESPONDENTS- RESPONDENTS.

ALAN DALE, PETI Tl ONER- APPELLANT PRO SE.

ERI C T. SCHNEI DERVAN, ATTORNEY CGENERAL, ALBANY ( FRANK BRADY OF
COUNSEL), FOR RESPONDENTS- RESPONDENTS.

Appeal from a judgnment (denom nated order) of the Suprene Court,
Cayuga County (Mark H Fandrich, A J.), entered Novenber 2, 2011 in a
habeas corpus proceeding. The judgnent dism ssed the petition.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed w thout costs for reasons stated in the decision
at Suprene Court.

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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PRESENT: SM TH, J.P., FAHEY, CARNI, SCONIERS, AND VALENTINO, JJ.

ROBERT G VAN AND DEBORAH LEAVI TT, DA NG
BUSI NESS AS SW MAEAR ON THE GO,
PLAI NTI FFS- RESPONDENTS,

Vv MVEMORANDUM AND ORDER

ROBERT A. MAKIN AND BETH A. MAKI N,
DEFENDANTS- APPELLANTS.

CARL R VAHL, OLEAN, FOR DEFENDANTS- APPELLANTS.

AM GONE, SANCHEZ & MATTREY, LLP, BUFFALO (ARTHUR G BAUMEI STER, JR
OF COUNSEL), FOR PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Cattaraugus County
(Mchael L. Nenno, A J.), entered April 1, 2013. The order denied the
notion of defendants to vacate a default judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Def endants appeal from an order denying their notion
to vacate a default judgnent entered against them W note that
defendants’ contention that the default was prematurely entered during
a 30-day stay within which defendants were to obtain new counsel was
raised for the first time in their reply papers in Suprenme Court, and
thus that contention was not properly before the court (see M kulski v
Battaglia, 112 AD3d 1355, 1356; Zolfaghari v Hughes Network Sys., LLC,
99 AD3d 1234, 1235, Iv denied 20 Ny3d 861; Dannasch v Bifulco, 184
AD2d 415, 417). W reject defendants’ further contention that the
court abused its discretion in denying their notion on the grounds
that they failed to offer a reasonabl e excuse for mssing a court
conference and failed to establish a neritorious defense in their
initial notion papers. “[E]ven assum ng that [defendants’]
nonappearance at the conference was excusable . . . , [we concl ude
that] their belated attenpt in reply papers to establish a neritorious
def ense was i nadequate” (Contractors Cas. & Sur. Co. v 535 Broadhol | ow
Real ty, 276 AD2d 737, 738).

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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CA 13-01412
PRESENT: SM TH, J.P., FAHEY, SCONI ERS, AND VALENTINO, JJ.

IN THE MATTER OF THE FORECLOSURE OF 2009 TAX

LI ENS BY PROCEEDI NGS | N REM PURSUANT TO ARTI CLE

11 OF THE REAL PROPERTY TAX LAW BY LEW S COUNTY,

PETI TI ONER- RESPONDENT.

------------------------------------------------ ORDER
NI AGARA MOHAVK PONER CORPORATI ON,

DO NG BUSI NESS AS NATI ONAL GRI D,

RESPONDENT- APPELLANT.

H SCOCK & BARCLAY, LLP, ALBANY (BELLA S. SATRA OF COUNSEL), FOR
RESPONDENT- APPELLANT.

RI CHARD J. GRAHAM COUNTY ATTORNEY, LOWILLE, FOR
PETI TI ONER- RESPONDENT.

Appeal from an anmended order of the Suprenme Court, Lewis County
(Charles C. Merrell, A J.), entered Cctober 18, 2012 in a proceedi ng
pursuant to RPTL article 11. The amended order, anong ot her things,
deni ed respondent’s notion to vacate in part a default judgnent.

It is hereby ORDERED t hat the amended order so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

224

CA 12-01642
PRESENT: SM TH, J.P., FAHEY, CARNI, SCONI ERS, AND VALENTINO, JJ.

IN THE MATTER OF FRANK RUSSELL,
PETI TI ONER- APPELLANT,

\% ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT- RESPONDENT.

FRANK RUSSELL, PETI TI ONER- APPELLANT PRO SE.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (JULIE M SHERI DAN OF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from a judgnment (denom nated order) of the Suprene Court,
Cayuga County (Mark H Fandrich, A J.), entered June 20, 2012 in a
proceedi ng pursuant to CPLR article 78. The judgnent denied the
petition.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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PRESENT: SM TH, J.P., FAHEY, CARNI, SCONI ERS, AND VALENTINO, JJ.

CLEVELAND L. THOVAS AND SHERRY D. THOVAS
PLAI NTI FFS- RESPONDENTS,

\% MEMORANDUM AND ORDER
JACOB K. HUH, USA TRUCK, | NC.,

DEFENDANTS- APPELLANTS,
ET AL., DEFENDANTS.

BURDEN, GULI SANO & HI CKEY, LLC, BUFFALO (SARAH E. HANSEN OF COUNSEL),
FOR DEFENDANTS- APPELLANTS.

LAW OFFI CE OF J. M CHAEL HAYES, BUFFALO (JEANNA M CELLI NO CF
COUNSEL), FOR PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Erie County (John M
Curran, J.), entered March 8, 2013. The order denied in part the
noti on of defendants Jacob K. Huh and USA Truck, Inc., for summary
j udgment dismssing plaintiffs’ conplaint.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiffs conmenced this action seeking damages for
injuries allegedly sustained by Ceveland L. Thomas (plaintiff) when
the vehicle he was driving was struck frombehind by a tractor trailer
owned by USA Truck, Inc., and operated by Jacob K Huh (defendants).
Def endants contend on appeal that Supreme Court erred in denying their
nmotion for summary judgnment dism ssing the conplaint with respect to
two categories of serious injury within the nmeaning of |nsurance Law §
5102 (d), i.e., permanent consequential limtation of use and
significant limtation of use, and thus should have granted their
motion inits entirety. W affirm Defendants’ own subm ssions in
support of the notion raise triable issues of fact with respect to
those two categories (see Summers v Spada, 109 AD3d 1192, 1192).

Def endants submitted the reports of inmaging studies of plaintiff’s

spi ne, thereby providing the requisite objective evidence of injury
(see generally Toure v Avis Rent A Car Sys., 98 Ny2d 345, 350), and
they submtted several reports of tests that produced “designation[s]
of . . . nuneric percentage[s] of . . . plaintiff’'s |loss of range of
notion[, which] can be used to substantiate a claimof serious injury”
(id.; see Matte v Hall, 20 AD3d 898, 899).

Contrary to defendants’ contention, the report of one of the
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physi ci ans who conducted an i ndependent nedi cal exam nation of
plaintiff is insufficient to elimnate all triable issues of fact and
thus establish their entitlenent to judgnent as a matter of law. The
opi nion of that physician, i.e., that plaintiff’s condition was the
result of degenerative changes predating the accident, fails to
account for evidence that plaintiff had no conplaints of pain prior to
t he accident (see Endres v Shel ba D. Johnson Trucking, Inc., 60 AD3d
1481, 1482-1483; Ashquabe v McConnell, 46 AD3d 1419, 1419). In any
event, his opinion is contrary to that of several other nedical

prof essi onal s who concluded that plaintiff’s condition was causally
related to the accident (see Limardi v McLeod, 100 AD3d 1375, 1377).
That same physician, noreover, was alone in his opinion that
plaintiff’s limtations in his ranges of notion were nmagnified or

sel f-i nposed, and he provided no factual basis for that opinion (see
Busljeta v Plandone Leasing, Inc., 57 AD3d 469, 469). In light of
defendants’ failure to neet their initial burden on the notion, there
is no need to consider the sufficiency of plaintiffs’ opposition
thereto (see Summers, 109 AD3d at 1193).

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, CARNI, LINDLEY, AND SCON ERS, JJ.

IN THE MATTER OF JERVAI N BOYKI N, PETI TI ONER,
\% ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT.

JERMAI N BOYKI'N, PETI TI ONER PRO SE.

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (PETER H. SCH FF OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Supreme Court in the Fourth Judici al
Departnent by order of the Suprenme Court, Livingston County [Robert B.
Wggins, A J.], entered August 5, 2013) to review a determ nation of
respondent. The determ nation found after a tier IIl hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is disnm ssed.

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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TP 13-01661
PRESENT: SCUDDER, P.J., SM TH, CARNI, LINDLEY, AND SCON ERS, JJ.

IN THE MATTER OF ANTHONY BOTTOM PETI Tl ONER,
\% ORDER
ANTHONY ANNUCCI , ACTI NG COW SSI ONER, NEW YORK

STATE DEPARTMENT OF CORRECTI ONS AND COVMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW ( NORVAN P. EFFMAN OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (PETER H. SCHI FF OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel | ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Suprenme Court, Wom ng County [ Mark H.
Dadd, A . J.], entered Septenber 16, 2013) to review a determ nation of
respondent. The determ nation found after a tier IIl hearing that
petitioner had violated an inmate rul e.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, CARNI, LINDLEY, AND SCON ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

GREGORY BATES, ALSO KNOWN AS G NG,
DEFENDANT- APPELLANT.

TI MOTHY J. BRENNAN, AUBURN, FOR DEFENDANT- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (NI KKI KOWALSKI OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Cayuga County Court (Mark H.
Fandrich, A J.), rendered August 21, 2012. The judgnent convicted
def endant, upon his plea of guilty, of crimnal sale of a controlled
substance in the second degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of crimnal sale of a controlled substance in
t he second degree (Penal Law 8 220.41 [1]). The record establishes
t hat defendant know ngly, voluntarily and intelligently waived the
right to appeal (see generally People v Lopez, 6 NY3d 248, 256), and
that valid waiver forecloses any chall enge by defendant to the
severity of the sentence (see id. at 255; see generally People v
Lococo, 92 Ny2d 825, 827; People v Hidalgo, 91 Ny2d 733, 737).

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, CARNI, LINDLEY, AND SCON ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

ALl - MOHAMAD MOHAMUD, DEFENDANT- APPELLANT.

KATHRYN FRI EDVAN, BUFFALO, FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRI CT ATTORNEY, BUFFALO (DONNA A. M LLI NG OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprene Court, Erie County
(Christopher J. Burns, J.), rendered Novenber 15, 2012. The judgnent
convi cted defendant, upon a jury verdict, of nurder in the second
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmor andum  Def endant appeal s froma judgnent convicting him
upon a jury verdict of nmurder in the second degree (Penal Law 8§ 125.25
[1]) in connection with the beating death of his 10-year-old stepson.
W note at the outset that, although the People contended at trial
t hat defendant failed to conply with CPL 250.10 (2) by providing
notice of his intent to request a charge on the affirmative defense of
extreme enotional disturbance (see 8§ 125.25 [1] [a]), it isS now
establ i shed that defendant was not required to do so because he based
his defense solely on the People s evidence (see People v Gonzal ez,
_ Ny3d __, _ [Feb. 13, 2014]). W neverthel ess reject
defendant’s contention that Supreme Court erred in refusing to
instruct the jury on the affirmative defense of extrene enotional
di sturbance. Viewi ng the evidence in the light nost favorable to
def endant, we conclude that the evidence is not “reasonably supportive
of the defense” (People v McKenzie, 19 NY3d 463, 466), which requires
that, “at the tinme of the hom cide, [defendant] was affected by an
extreme enotional disturbance, and . . . that disturbance was
supported by a reasonabl e expl anati on or excuse rooted in the
situation as he perceived it” (id.). The evidence established that
def endant bound and gagged the child before striking himin excess of
60 times with a rolling pin. Although the Court of Appeals has
witten that “the sheer nunber and redundancy of the . . . wounds
inflicted on [the victim] was indicative of defendant’s |oss of
control” (id. at 467), the Court has “never held that a jury may infer
t he presence of an extrene enotional disturbance based sol ely on proof



- 2- 232
KA 12-02273

that the crinme was especially violent or brutal. This is so because
violence and brutality are not necessarily indicative of a | oss of
self-control or simlar nmental infirmty, nor is brutality generally
nore deserving of nercy. Were [the Court has] referenced the nature
or severity of the wounds, the probative value of such evidence has
been |inked to other conpelling evidence of extrene enotional

di sturbance” (People v Roche, 98 Ny2d 70, 77-78; see e.g. MKenzie, 19
NY3d at 465-466; People v Mye, 66 Ny2d 887, 890).

Here, the evidence established that the victimhad refused to do
hi s homework and had run fromthe house, in an apparent attenpt to go
to his sister’s house. A neighbor assisted defendant in bringing the
child honme, and she described defendant as “upset” and “tired,” but

“not angry.” W note that the neighbor also testified that defendant
assured her that he would not do anything to the child and the child
said “he always says that.” Medical and physical evidence supports

t he concl usion that defendant put the child' s head in the toilet. The
evi dence al so establishes that, follow ng the nurder, defendant

di sposed of his bloody clothes, washed the rolling pin he used to beat
the child and returned it to the kitchen drawer, cared for the two
younger children in the hone, waited several hours for his wife to
return fromwork and lied to her about the child s whereabouts, and
contacted his supervisor with instructions on how to di spose of his
personal property. Defendant told his supervisor that he “killed

[ his] kid” but did not say why, did not express renorse, and was
descri bed by his supervisor as calmand “nelancholy.” 1In his
statenent to the police, defendant said that the child lied to him
every day and that he “always [told] his [step]son to go live with his
father in Africa.” He related the events of the nurder, but did not

i ndicate that he “snapped” or lost control (cf. Gonzalez, ___ NY3d at
___; MKenzie, 19 Ny3d at 466; Mye, 66 Ny2d at 890). W concl ude
that “proof of the objective elenent [of the defense] is |acking”

(Roche, 98 NY2d at 78), inasnuch as “ ‘defendant’s behavi or
i medi ately before and after the killing was inconsistent with the
| oss of control associated with the affirmative defense’ ” (People v

MG ady, 45 AD3d 1395, 1395, |v denied 10 NY3d 813; cf. Conzal ez,
NY3d at ).

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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PRESENT: SCUDDER, P.J., SMTH CARNI, LINDLEY, AND SCON ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

NJERA A. W LSON, DEFENDANT- APPELLANT.

ERI CKSON VWEBB SCOLTON & HAJDU, LAKEWOCD (LYLE T. HAJDU OF COUNSEL),
FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO (ASHLEY R SMALL OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Erie County Court (Thomas P.
Franczyk, J.), rendered June 28, 2011. The judgnent convicted
def endant, upon his plea of guilty, of assault in the second degree
(two counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his guilty plea of two counts of assault in the second degree
(Penal Law 8§ 120.05 [2]). Defendant contends that his attorney raised
potential defenses to both counts prior to the plea colloquy and that
hi s subsequent guilty plea therefore was not voluntarily, know ngly,
and intelligently entered. Although defendant’s contention survives
his wai ver of the right to appeal, defendant failed to preserve his
contention for our review by failing to nove to withdraw his guilty
plea or to vacate the judgnment of conviction on that ground (see
Peopl e v McKeon, 78 AD3d 1617, 1618, |Iv denied 16 NYy3d 799). “This is
not one of those rare cases ‘where the defendant’s recitation of the
facts underlying the crinme[s] pleaded to clearly casts significant
doubt upon the defendant’s guilt or otherwise calls into question the
vol untariness of the plea[]’ to obviate the preservation requirenment”
(People v Rodriguez, 17 AD3d 1127, 1129, |Iv denied 5 NY3d 768, quoting
Peopl e v Lopez, 71 Ny2d 662, 666; see People v Davis, 45 AD3d 1357,
1358, |v denied 9 NY3d 1005).

Def endant’ s further contention that County Court deviated from
its sentencing prom se by issuing an order of protection is also
unpreserved for our review (see People v Smth, 294 AD2d 916, 916).
In any event, we conclude that it is without nmerit. “ ‘An order of
protection nmay properly be issued i ndependent of a plea agreenent’

and, al though such an order is issued at sentencing, it is not a
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part of defendant’s sentence” (People v Lilley, 81 AD3d 1448, 1448, |v
deni ed 17 NY3d 860; see People v N eves, 2 NY3d 310, 316; People v
Di xon, 16 AD3d 517, 517).

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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CA 13-01666
PRESENT: SCUDDER, P.J., SM TH, CARNI, LINDLEY, AND SCON ERS, JJ.

PAVELA J. QUILTY, PLAI NTI FF- APPELLANT,
\% MVEMORANDUM AND ORDER

DANI ELLE J. CORM ER, DEFENDANT- RESPONDENT.

LAW CFFI CE OF W LLI AM MATTAR, P.C., WLLIAWSVILLE (APRIL J. ORLONSKI
OF COUNSEL), FOR PLAI NTI FF- APPELLANT.

BARTH SULLI VAN BEHR, BUFFALO (JAMES A. DAVIS OF COUNSEL), FOR
DEFENDANT- RESPONDENT.

Appeal from an order of the Suprenme Court, Onondaga County (Brian
F. DeJoseph, J.), entered Decenber 7, 2012. The order granted
defendant’s notion to conpel plaintiff to provide unrestricted nedica
record authorizations.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Plaintiff comrenced this personal injury action
seeki ng damages for injuries she allegedly sustained in a notor
vehicle accident. Contrary to plaintiff’s contention, Suprene Court
properly granted defendant’s notion to conpel plaintiff to provide
unrestricted nmedical record authorizations inasnmuch as she failed to
conply with a stipulated order directing her to do so by a certain
date. Notably, plaintiff does not contest the validity of that

stipulated order. “[Unless public policy is affronted, parties to a
civil dispute are free to chart their own litigation course . . . They
‘“may fashion the basis upon which a particular controversy wll be
resolved . . . and in doing so ‘[t]hey may stipulate away . . .

rights” ” (Mtchell v New York Hosp., 61 NY2d 208, 214; see generally
Hann v Bl ack, 96 AD3d 1503, 1504). W nevertheless note that, at oral
argurent, defendant’s counsel agreed that the records may first be
submitted to the court for an in camera review to determne their

rel evancy.

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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CA 13-00691
PRESENT: SCUDDER, P.J., SM TH, CARNI, LINDLEY, AND SCON ERS, JJ.

ESAD SEFERAG C, PLAI NTI FF- RESPONDENT,
\% MVEMORANDUM AND ORDER
HANNAFORD BRCS. CO., A SUBSI DI ARY OF MARTI N

FOODS OF SOUTH BURLI NGTON, | NC., DO NG BUSI NESS
AS HANNAFORD SUPERVARKETS, DEFENDANT- APPELLANT.

H SCOCK & BARCLAY, LLP, ALBANY (DAVID M COST OF COUNSEL), FOR
DEFENDANT- APPELLANT.

PETER S. PALEWBKI, NEW YORK M LLS, FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Oneida County (David
A. Miurad, J.), entered Novenber 30, 2012 in a personal injury action.
The order denied defendant’s notion for summary judgnment dism ssing
plaintiff’s conpl aint.

It is hereby ORDERED that the order so appealed fromis
unani mously reversed on the | aw wi thout costs, the notion is granted,
and the conplaint is dismssed.

Menorandum Plaintiff comenced this action seeking danages for
injuries he sustained when he slipped and fell on prem ses owned by
defendant. W agree with defendant that Suprenme Court erred in
denying its notion for sunmary judgnment di sm ssing the conplaint.

“ “In seeking sunmary judgnment di sm ssing the conplaint, defendant had
the initial burden of establishing that it did not create the alleged
dangerous condition and did not have actual or constructive notice of
it’ ” (King v Sanis E., Inc., 81 AD3d 1414, 1414). W note at the
outset that plaintiff did not assert that defendant created the

al | egedly dangerous condition, and thus the only issue before the
court was whet her defendant had actual or constructive notice thereof
(see Navetta v Onondaga Galleries LLC, 106 AD3d 1468, 1469).

Def endant established that it did not have actual notice of the

al | egedly dangerous condition by denonstrating that it did not receive
any conpl aints about the allegedly wet floor prior to plaintiff’'s fall
(see Quinn v Holiday Health & Fitness Cirs. of N Y., Inc., 15 AD3d
857, 857). The fact that it was raining during the norning of
plaintiff’'s fall and defendant’s enpl oyees placed wet fl oor warning
cones near the entrance “does not require a finding that defendant]|]
had actual notice of the allegedly dangerous condition. Defendant]]
denonstrated that the warning signs were put out as a safety
precaution and not in response to conplaints regarding the condition
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of the floor where plaintiff fell” (Snauffer v 1177 Ave. of the Ans.
LP, 78 AD3d 583, 583). Wth respect to constructive notice, defendant
submtted the deposition testinony of its manager in which he stated
that the floor was dry following plaintiff’s fall and that no renedi al

action was required. In addition, defendant submitted plaintiff’'s
deposition testinony in which he stated that he did not observe any
puddl es on the floor after he fell. “It is well established that,

‘[t]o constitute constructive notice, a defect nust be visible and
apparent and it nust exist for a sufficient length of tine prior to
the accident to permt defendant’s enpl oyees to di scover and renedy
it ” (King, 81 AD3d at 1415), and here defendant established as a
matter of |law by the deposition testinony of defendant’s nmanager and,

i ndeed, plaintiff’s own deposition testinony that the defect was not

vi si bl e and apparent (cf. King, 81 AD3d at 1415). Plaintiff failed to
rai se an issue of fact in response (see generally Zuckerman v City of
New York, 49 Ny2d 557, 562).

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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CA 13-01157
PRESENT: SCUDDER, P.J., SMTH CARNI, LINDLEY, AND SCON ERS, JJ.

CARL TROST AND JENNI FER TROST,
PLAI NTI FFS- RESPONDENTS,

\% ORDER

ROCKI NGHAM ESTATES, LLC AND FORBES HOMES, | NC. ,
DEFENDANTS- APPELLANTS.

BROM & KELLY, LLP, BUFFALO (KATHLEEN T. FERCLETO CF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

DEMPSEY & DEMPSEY, BUFFALO (EM LY G CATALANO OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Erie County (D ane Y.
Devlin, J.), entered April 17, 2013 in a personal injury action. The
order granted the notion of plaintiffs for partial summary judgnent
pursuant to Labor Law 8 240 (1) and denied the cross notion of
defendants for summary judgnent.

Now, upon reading and filing the stipulation to w thdraw appeal
signed by the attorneys for the parties on February 20, 2014,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
W t hout costs upon stipul ation.

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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TP 13-01472
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, VALENTINO AND WHALEN, JJ.

IN THE MATTER OF VI NCENT HOMARD, PETI Tl ONER,
\% ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (LEAH R. NOWOTARSKI OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY ( MARCUS J. MASTRACCO OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel | ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Suprenme Court, Wom ng County [ Mark H.
Dadd, A . J.], entered August 15, 2013) to review a determ nation of
respondent. The determ nation found after a tier Il hearing that
petitioner had violated an inmate rul e.

It is hereby ORDERED t hat said proceeding i s unani nously
di sm ssed without costs as noot (see Matter of Free v Coonbe, 234 AD2d
996) .

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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KA 11-01070
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, VALENTINO AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

ANTWAN MYLES, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (CHRI STINE M COOK OF
COUNSEL), FOR DEFENDANT- APPELLANT.

W LLI AM J. FI TZPATRI CK, DI STRICT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Onondaga County
(John J. Brunetti, A J.), rendered April 27, 2010. The judgnent
convi cted defendant, upon his plea of guilty, of murder in the second
degree and attenpted nurder in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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CA 13-01523
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, VALENTINO, AND WHALEN, JJ.

IN THE MATTER OF GREGORY W NORTON
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

CI TY OF HORNELL AND HORNELL BOARD OF PUBLI C
SAFETY, RESPONDENTS- RESPONDENTS.

AKIN GUWP STRAUSS HAUER & FELD, PHI LADELPHI A, PENNSYLVANI A (JEFFREY A
DAI LEY OF COUNSEL), FOR PETI Tl ONER- APPELLANT.

LI PPMAN O CONNOR, BUFFALO (GERARD E. O CONNOR OF COUNSEL), FOR
RESPONDENTS- RESPONDENTS.

Appeal from a judgnment (denom nated order) of the Suprene Court,
St euben County (Marianne Furfure, A J.), entered May 3, 2013 in a CPLR
article 78 proceeding. The judgnent dism ssed the petition.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Petitioner conmenced this CPLR article 78 proceedi ng
seeking to conpel respondents to reinstate himto the Police
Department of respondent City of Hornell (City), with back pay,
because his resignation on August 31, 2011 was obtai ned by duress,
i.e., threats of crimnal prosecution nade by City officials against
him and was therefore invalid (see Matter of Hassett v Barnes, 11
AD2d 1089, 1090). We concl ude that Suprene Court properly dism ssed
the petition on the ground that the proceeding was not tinely
commenced (see Matter of Barbolini v Connelie, 68 AD2d 949, 949-951,
| v denied 47 Ny2d 709, appeal dism ssed 47 Ny2d 1011).

“Where, as here, a public enployee is discharged without a
hearing, the four-nonth limtations period set forth in CPLR 217
begins to run when the enployee’s demand for reinstatenent is refused”
(Matter of Dorsey v Col eman, 40 AD3d 1187, 1188). *“[T]he demand nust
be made within a reasonable tine after the right to make the demand
occurs or . . . Wthin a reasonable tine after [petitioner] becones
aware of the facts which give rise to his [or her] right of relief”
(Matter of Devens v Gokey, 12 AD2d 135, 136-137, affd 10 Ny2d 898),
and we note that the four-nmonth limtations period of CPLR article 78
proceedi ngs has been “treat[ed] . . . as a neasure of perm ssible
delay in the making of the demand” (id. at 137; see Matter of Densnore
v Altmar-Parish-WIlianstown Cent. Sch. Dist., 265 AD2d 838, 839, |v
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deni ed 94 Ny2d 758; see al so Dorsey, 40 AD3d at 1188). Here, we
conclude that petitioner’s right to denmand reinstatenment to his
position arose, at the latest, on or about Decenber 6, 2011, when he
received a letter fromthe District Attorney stating that he bore no
civil or crimnal responsibility for the acts of m sconduct alleged
against him and that the matter would not be presented to the grand
jury (see Densnore, 265 AD2d at 839; cf. Barbolini, 68 AD2d at 951).
Nevert hel ess, petitioner did not denmand reinstatement to his position
until approximately nine nonths later, on August 31, 2012, well over
the four-nmonth guideline applied in Devens (12 AD3d at 137). Thus,
“it was [well] within the court’s discretion to determ ne that
petitioner unreasonably delayed in making the demand” (Densnore, 265
AD2d at 839). Finally, contrary to petitioner’s contention,
respondents were not required to make a show ng of prejudice in order
to establish that petitioner “failed for an unreasonabl e period of
time to demand” reinstatement to his position (Matter of Curtis v
Board of Educ. of Lafayette Cent. Sch. Dist., 107 AD2d 445, 448; see
Devens, 12 AD2d at 137).

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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CA 13-01532
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, VALENTINO, AND WHALEN, JJ.

NOCRVAN J. CARNEY, PLAI NTI FF- APPELLANT,
\% ORDER

PAVI LI ON DRAI NAGE SUPPLY CO., | NC.,
DEFENDANT- RESPONDENT.

LECLAI R KORONA G ORDANO CCLE LLP, ROCHESTER (MARY JO S. KORONA OF
COUNSEL), FOR PLAI NTI FF- APPELLANT.

DADD, NELSON & W LKI NSON, ATTI CA (DAVID H NELSON OF COUNSEL), FOR
DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Genesee County (Robert
C. Noonan, A J.), entered April 26, 2013. The order, insofar as
appealed from granted in part the notion of defendant for summary
j udgnment and denied the cross notion of plaintiff to conpel discovery.

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed w thout costs for reasons stated in the decision
at Suprene Court.

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

265

CA 13-00261
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, VALENTINO, AND WHALEN, JJ.

IN THE MATTER OF AHJEM N RGSS- SI MVONS,
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT- RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW ( ADAM W KOCH OF
COUNSEL), FOR PETI Tl ONER- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY CGENERAL, ALBANY ( MARCUS J. MASTRACCO OF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Wom ng County (Mark
H Dadd, A . J.), entered Novenmber 20, 2012 in a proceedi ng pursuant to
CPLR article 78. The judgnment denied the petition.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner commenced this CPLR article 78 proceedi ng
seeking to annul the determnation, following a tier Ill disciplinary
hearing, that he violated certain inmate rules. Petitioner failed to
exhaust his administrative renmedies with respect to his clains that he
was denied his right to be present during the testinony of his
wi t nesses and the author of the m sbehavior report, and this Court has
no discretionary authority to reach those clains (see Matter of
Stewart v Fischer, 109 AD3d 1122, 1123, |v denied 22 NY3d 858; Matter
of Fuentes v Fischer, 89 AD3d 1468, 1469). Contrary to petitioner’s
contention, Supreme Court properly concluded that “the penalty is not
so disproportionate to the offense as to be shocking to one’s sense of
fairness” (Matter of Ciotoli v Goord, 256 AD2d 1192, 1193).

Ent er ed: March 21, 2014 Frances E. Caf ar el
Cerk of the Court
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KA 13-00124
PRESENT: SM TH, J.P., FAHEY, LINDLEY, SCONIERS, AND VALENTINO JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

ROBERT SYLAR, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES ECKERT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Suprene Court, Mnroe County (Frank
P. Ceraci, Jr., A J.), entered Novenber 19, 2012. The order
determ ned that defendant is a |l evel three risk pursuant to the Sex
O fender Registration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs (see People v Vaillancourt, 112
AD3d 1375, 1375-1376; People v Guzman, 96 AD3d 1441, 1441-1442, |v
deni ed 19 NY3d 812).

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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KA 11-00479
PRESENT: SM TH, J.P., FAHEY, LINDLEY, SCONIERS, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

HELEN TRAVET, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (CHRI STINE M COOK OF
COUNSEL), FOR DEFENDANT- APPELLANT.

W LLI AM J. FI TZPATRI CK, DI STRICT ATTORNEY, SYRACUSE ( MARI A MALDONADO
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnent of the Onondaga County Court (WIIliam D.
Wal sh, J.), rendered March 1, 2011. The judgnent convicted defendant,
upon a jury verdict, of grand larceny in the fourth degree (two
counts) and petit |arceny.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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PRESENT: SM TH, J.P., FAHEY, LINDLEY, SCONIERS, AND VALENTINO JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

MARK A. WARE, DEFENDANT- APPELLANT.

FRANK J. NEBUSH, JR, PUBLIC DEFENDER, UTICA (DAVID A. COOKE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SCOTT D. MCNAMARA, DI STRI CT ATTORNEY, UTICA (STEVEN G COX OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Oneida County Court (M chael L.
Dwer, J.), rendered March 2, 2009. The judgnment convicted defendant,
upon his plea of guilty, of manslaughter in the first degree and
assault in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal from a judgnment convicting himupon his
plea of guilty of manslaughter in the first degree (Penal Law 8§ 125.20
[1]) and assault in the second degree (8 120.05 [2]), defendant
contends that his waiver of the right to appeal is invalid; his plea
was not knowi ngly and voluntarily entered; and his sentence is unduly
harsh and severe. Although we conclude that defendant’s waiver of the
right to appeal was valid (see People v Lopez, 6 NY3d 248, 256; People
v Flagg, 107 AD3d 1613, 1614), his contention concerning the know ng
and voluntary nature of the plea survives the valid waiver (see People
v Robi nson, 112 AD3d 1349, 1349). Nevertheless, the record does not
establish that defendant tinely noved to withdraw his plea or to
vacate the judgnent of conviction, and thus his contention is not
preserved for our review (see id.). 1In any event, his contention is
wi thout nerit (see People v Cox, 111 AD3d 1310, 1310). Defendant’s
valid waiver of the right to appeal “forecloses any challenge by
defendant to the severity of the sentence” (People v Pulley, 107 AD3d
1560, 1561, |v denied 21 NY3d 1076).

Ent er ed: March 21, 2014 Frances E. Caf ar el
Cerk of the Court
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KA 12- 02154
PRESENT: SM TH, J.P., FAHEY, LINDLEY, SCONIERS, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

MARC A. GROSSKOPF, DEFENDANT- APPELLANT.

KATHLEEN E. CASEY, BARKER, FOR DEFENDANT- APPELLANT.

M CHAEL J. VI OLANTE, DI STRICT ATTORNEY, LOCKPORT ( THOMAS H. BRANDT OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Niagara County Court (Matthew J.
Mur phy, 111, J.), rendered Septenber 19, 2012. The judgnment revoked
defendant’ s sentence of probation and inposed a sentence of
i mpri sonmnent.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmor andum  Def endant appeals from a judgnent revoking the
sentence of probation inposed upon his conviction of attenpted assault
in the second degree (Penal Law 88 110.00, 120.05 [2]) and sentencing
himto an indeterm nate termof incarceration. Contrary to
defendant’s contentions, we conclude that the violation of probation
petition was not based on pretext and that the People established by
t he requi site preponderance of the evidence that defendant viol ated
the ternms and conditions of his probation (see CPL 410.70 [3]; People
v Otiz, 94 AD3d 1436, 1436, |v denied 19 NY3d 999).

Ent er ed: March 21, 2014 Frances E. Caf ar el
Cerk of the Court
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KA 12-00926
PRESENT: SM TH, J.P., FAHEY, LINDLEY, SCONIERS, AND VALENTINO JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JI MW DEAN RUSSELL, DEFENDANT- APPELLANT.

MATTHEW T. AUSTI N, EAST ROCHESTER, FOR DEFENDANT- APPELLANT.

JOSEPH V. CARDONE, DI STRI CT ATTORNEY, ALBI ON ( KATHERI NE BOGAN OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Ol eans County Court (James P. Punch,
J.), entered May 8, 2012. The order determ ned that defendant is a
| evel three risk pursuant to the Sex O fender Registration Act.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Def endant appeals from an order determ ning that he
is alevel three risk pursuant to the Sex O fender Registration Act
([ SORA] Correction Law 8 168 et seq.). Although “[a] sex offender
facing risk level classification under SORA has a right to .
ef fective assistance of counsel” (People v WIlingham 101 AD3d 979,
979), we conclude that, viewing the evidence, the |law and the
ci rcunstances of this case in totality and as of the tinme of
representation, defendant received effective assistance of counsel
(see People v Young, 108 AD3d 1232, 1232, |v denied 22 NY3d 853, rearg
deni ed 22 NY3d 1036; see generally People v Baldi, 54 Ny2d 137, 147).
Even assum ng, arguendo, that defense counsel erred in failing to
object to the admi ssion in evidence of the docunent at issue, we
conclude that the case sunmary alone is sufficient to support County
Court’s determnation with respect to the risk factor at issue (see
Young, 108 AD3d at 1232; People v Guzman, 96 AD3d 1441, 1441-1442, |v
deni ed 19 NY3d 812).

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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KAH 13- 00535
PRESENT: SM TH, J.P., FAHEY, LINDLEY, SCONIERS, AND VALENTINO JJ.

THE PEOPLE OF THE STATE OF NEW YORK EX REL.
Rl CHARD DEGROAT, PETI TI ONER- APPELLANT,

\% ORDER

CHARLES KELLY, JR , SUPERI NTENDENT, MARCY
CORRECTI ONAL FACI LI TY, RESPONDENT- RESPONDENT.

Rl CHARD DEGROAT, PETI TI ONER- APPELLANT PRO SE.

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (FRANK BRADY OF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from a judgnment (denoninated order) of the Suprene Court,
Oneida County (David A. Miurad, J.), entered January 17, 2013 in a
habeas corpus proceeding. The judgnment dism ssed the petition.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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CAF 13-00215
PRESENT: SM TH, J.P., FAHEY, LINDLEY, SCONIERS, AND VALENTINO JJ.

IN THE MATTER OF W LFREDO LOPEZ AND SANDRO
LOPEZ, PETI TI ONERS- RESPONDENTS,

\% MEMORANDUM AND ORDER

JENNI FER LUGO, RESPONDENT- APPELLANT.

IN THE MATTER OF W LFREDO LOPEZ,
PETI TI ONER- RESPONDENT,

\%
JENNI FER LUGO, RESPONDENT- APPELLANT.

IN THE MATTER OF JENNI FER LUGO,
PETI TI ONER- APPELLANT,

Vv

W LFREDO LOPEZ AND SANDRO LOPEZ,
RESPONDENTS- RESPONDENTS.

KOSLOSKY & KOSLOSKY, UTICA (W LLIAM L. KOSLOSKY OF COUNSEL), FOR
RESPONDENT- APPELLANT AND PETI Tl ONER- APPELLANT.

STEVEN R. FORTNAM ATTORNEY FOR THE CHI LD, WESTMORELAND.

A.J. BOSMAN, ATTORNEY FOR THE CHI LD, ROVE.

Appeal from an order of the Fam |y Court, Oneida County (Janes R
Giffith, J.), entered January 14, 2013 in a proceedi ng pursuant to
Fam |y Court Act article 6. The order, anmong other things, awarded
sol e custody of the subject children to Sandro Lopez.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Respondent - petitioner (nother) appeals, as limted
by her notice of appeal, froman order that, inter alia, granted sole
custody of the subject children to petitioner-respondent Sandro Lopez
(father). Initially, we note that the nother’s contentions with
respect to Famly Court’s denial of a notion by the Attorney for the
Child (AFC) to withdraw fromrepresenting one of the subject children
are not before us on this appeal. The appeal is |imted by the
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not her’s notice of appeal to the issues of custody, parenting tine,
contact with the nother’s husband and a grandparent’s visitation, and
thus the nother’s contentions regarding the court’s resolution of the
AFC s notion to withdraw are not properly before this Court (see G ay
v WIllianms, 108 AD3d 1085, 1087). 1In addition, the record on appeal
does not contain the AFC s notion to withdraw fromrepresenting the
subject child. “It is the obligation of the appellant to assenble a
proper record on appeal” (Gaffney v Gaffney, 29 AD3d 857, 857), which
must include all of the relevant papers that were before the notion
court (see Aurora Indus., Inc. v Halwani, 102 AD3d 900, 901). The
not her, “as the appellant, submtted this appeal on an inconplete
record and nust suffer the consequences” (Matter of Santoshia L., 202
AD2d 1027, 1028; see Matter of Rodriguez v Ward, 43 AD3d 640, 641; Le
Roi & Assoc. v Bryant, 309 AD2d 1144, 1145).

The nother failed to preserve for our review her contention that
the AFC representing the other subject child “failed to advocate for
the [child s] position regarding custody and visitation and thus
failed to provide [hin] with effective representation” (Matter of
Brown v Wl fgram 109 AD3d 1144, 1145; see Matter of Mason v Mason,
103 AD3d 1207, 1207-1208). In any event, the nother’s contention that
both AFCs failed to provide the subject children with effective
representation is without nmerit. Although an AFC “nust zeal ously
advocate the child s position” (22 NYCRR 7.2 [d]), an exception exists
where, as here, the AFC “is convinced . . . that followng the child s
wishes is likely to result in a substantial risk of immnent, serious
harmto the child” (22 NYCRR 7.2 [d] [3]; see Mason, 103 AD3d at 1208;
Matter of Swi nson v Dobson, 101 AD3d 1686, 1687, |v denied 20 Ny3d
862). Both AFCs noted for the court that they were advocating
contrary to their respective clients’ w shes, and both anply
denonstrated the “substantial risk of immnent, serious harnmi (22
NYCRR 7.2 [d] [3]), including the nother’s arrest for possession of
drugs in the children’s presence, the numerous weapons that had been
seized fromthe nother’s house, and the credible evidence establishing
that the nother’s husband assaulted one of the subject children who
attenpted to intervene when the husband attacked the nother with an
el ectrical cord.

Finally, we reject the nother’s further contention that there is
i nsufficient evidence supporting the court’s determ nati on awardi ng
custody of the subject children to the father, with [imted visitation
to the nother, and directing that all contact between the nother’s
husband and the subject children be supervised. “The court’s
determ nation regarding custody and visitation i ssues, based upon a
first-hand assessnent of the credibility of the witnesses after an
evidentiary hearing, is entitled to great weight and will not be set
aside unless it lacks an evidentiary basis in the record” (Matter of
Sanmuel L.J. v Sherry H, 206 AD2d 886, 886, |v denied 84 Ny2d 810).
Here, the record supports the court’s conclusion that the nother
repeatedly violated the court’s orders directing her not to discuss
the litigation with the subject children, as well as the orders
awar di ng tenporary custody of the subject children to their paterna
grandfather. Based on those violations and the dangers to the subject
chil dren di scussed above, we conclude that the court’s determ nation
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with respect to custody, limted visitation and supervised contact is
in the best interests of the children (see generally Eschbach v
Eschbach, 56 Ny2d 167, 172-173).

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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CAF 13-00115
PRESENT: SM TH, J.P., FAHEY, LINDLEY, SCONIERS, AND VALENTINO JJ.

IN THE MATTER OF GRAYLON K. W LLI AMS,
PETI TI ONER- RESPONDENT,

\% ORDER

MERI AH L. W LLI AMS, RESPONDENT- APPELLANT.

SCOIT A OIS, WATERTOAW, FOR RESPONDENT- APPELLANT.

A.J. BOSMAN, ATTORNEY FOR THE CHI LD, ROVE.

Appeal froman order of the Famly Court, Lewis County (Donald E.
Todd, A.J.), entered Decenber 18, 2012 in a proceedi ng pursuant to
Fam |y Court Act article 6. The order, anong other things, awarded
petitioner physical custody of the parties’ son, with authority to
rel ocate to Texas.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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CA 13-01682
PRESENT: SM TH, J.P., FAHEY, LINDLEY, SCONIERS, AND VALENTINO JJ.

IN THE MATTER OF PHI LI P J. ROCHE, PUBLIC
DEFENDER, COUNTY OF STEUBEN,
PETI TI ONER- APPELLANT,

\% ORDER

BROOKS T. BAKER, DI STRI CT ATTORNEY, COUNTY
OF STEUBEN, RESPONDENT- RESPONDENT.

ALAN P. REED, COUNTY ATTORNEY, BATH, FOR PETI TI ONER- APPELLANT.

BROOKS T. BAKER, DI STRI CT ATTORNEY, BATH, RESPONDENT- RESPONDENT PRO
SE.

Appeal from an order of the Steuben County Court (Peter C.
Bradstreet, J.), entered January 10, 2013. The order denied the
application of petitioner to quash a subpoena duces tecum

Now, upon reading and filing the stipulation of discontinuance
signed by petitioner-appellant on Decenber 19, 2013, by respondent -
respondent on Decenber 18, 2013 and by the attorney for petitioner-
appel  ant on Decenber 17, 2013,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
W t hout costs upon stipul ation.

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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KA 12-00707
PRESENT: SCUDDER, P.J., CENTRA, FAHEY, PERADOTTO, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

LAVAR DAVI S, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, | NC., BUFFALO ( ROBERT B. HALLBORG
JR, OF COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO (ASHLEY R SMALL OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Erie County Court (M chael L
D Amico, J.), rendered July 10, 2008. The judgrment convicted
def endant, upon his plea of guilty, of robbery in the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified on the |aw by vacating the sentence and as
nodi fied the judgnent is affirmed, and the matter is remtted to Erie
County Court for resentencing.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of robbery in the first degree (Penal Law § 160. 15
[4]), defendant contends that County Court failed to apprehend the
extent of its sentencing discretion. W agree. Contrary to the
Peopl e’ s contention, defendant’s contention survives his waiver of the
right to appeal and does not require preservation (see People v
Dunham 83 AD3d 1423, 1424-1425, |v denied 17 NY3d 794). The court
i nformed defendant during the plea proceeding that the m ni num
sentence it could inpose was 5 years of incarceration and 5 years of
postrel ease supervision, when in fact the court had the authority to
i npose a period of postrel ease supervision of between 2% years and 5
years (see 8 70.45 [2] [f]). “The failure of the court to apprehend
the extent of its discretion deprived defendant of the right to be
sentenced as provided by |aw’ (People v Hager, 213 AD2d 1008, 1008;
see People v Slattery, 81 AD3d 1415, 1416). We therefore nodify the
j udgnment by vacating the sentence, and we renit the matter to County
Court for resentencing.

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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KA 12-01863
PRESENT: SCUDDER, P.J., CENTRA, FAHEY, PERADOTTO, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JAVES BEYRAU, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

ROBERT TUCKER, PALMYRA, FOR DEFENDANT- APPELLANT.

RICHARD M HEALY, DI STRICT ATTORNEY, LYONS (JACQUELI NE MCCORM CK OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Wayne County Court (Dennis M
Kehoe, J.), rendered May 22, 2012. The judgnent convicted defendant,
upon his plea of guilty, of driving while intoxicated, a class E
fel ony.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum I n appeal No. 1, defendant appeals from a judgnent
convicting himupon his plea of guilty of felony driving while
i ntoxicated (Vehicle and Traffic Law 88 1192 [3]; 1193 [1] [c] [i]).
I n appeal No. 2, defendant appeals froma judgnment convicting hi mupon
his plea of guilty of crimnal possession of marihuana in the second
degree (Penal Law § 221.25) and two counts of crimnal possession of a
weapon in the fourth degree (8 265.01 [4]). W note at the outset
t hat defendant’s contentions on appeal concern only the judgnent in
appeal No. 1, and we therefore affirmthe judgnment in appeal No. 2.

Wth respect to the judgnent in appeal No. 1, the record
establishes that County Court was aware that it had discretion to
i npose an ignition interlock period between six nonths and three years
(cf. People v Vidaurrazaga, 100 AD3d 664, 666-667). “Penal Law 8
65.05 (3) (a) requires that the period of the conditional discharge in
the case of a felony shall be three years, while Vehicle and Traffic
Law 8 1193 (1) (c) (iii) requires that the ignition interlock device
condition shall be for a period not |ess than six nonths but not
exceeding the duration of the conditional discharge, and the court
conplied with those statutes” (People v Marvin, 108 AD3d 1109, 1109).

Ent er ed: March 21, 2014 Frances E. Caf ar el
Cerk of the Court
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KA 12-01900
PRESENT: SCUDDER, P.J., CENTRA, FAHEY, PERADOTTO, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JAVES BEYRAU, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

ROBERT TUCKER, PALMYRA, FOR DEFENDANT- APPELLANT.

RICHARD M HEALY, DI STRICT ATTORNEY, LYONS (JACQUELI NE MCCORM CK OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Wayne County Court (Dennis M
Kehoe, J.), rendered May 22, 2012. The judgnent convicted defendant,
upon his plea of guilty, of crimnal possession of marihuana in the
second degree and crimnal possession of a weapon in the fourth degree
(two counts).

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirnmed.

Sanme Menorandum as in People v Beyrau ([appeal No. 1] _ AD3d
[ Mar. 21, 2014]).

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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KA 12-01482
PRESENT: SCUDDER, P.J., CENTRA, FAHEY, PERADOTTO, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

TEVI N MORROW DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU CF BUFFALO, |INC., BUFFALO (KRISTIN M PREVE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO (DAVID A HERATY OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Erie County Court (M chael L
D Amico, J.), rendered June 13, 2012. The judgment convicted
def endant, upon his plea of guilty, of assault in the first degree,
crimnal possession of a weapon in the second degree and assault in
t he second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirnmed.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of, inter alia, assault in the first degree (Penal Law
§ 120.10 [3]), defendant contends that his waiver of the right to
appeal was not know ngly, voluntarily, and intelligently entered. W
reject that contention (see generally People v Lopez, 6 NY3d 248, 256;
People v Ripley, 94 AD3d 1554, 1554, |v denied 19 NY3d 976). The
val i d waiver by defendant of the right to appeal enconpasses his
contention concerning the severity of the sentence (see People v
Lococo, 92 Ny2d 825, 827; People v Raynor, 107 AD3d 1567, 1568).
Contrary to defendant’s further contention, even assun ng, arguendo,
that there was sufficient evidence of “mtigating circunstances that
bear directly upon the manner in which the crine was conmtted” to
render defendant eligible for youthful offender status (CPL 720.10 [ 3]
[i]), we neverthel ess conclude that County Court did not abuse its
di scretion in declining to grant himyouthful offender status under
the circunstances of this case (see People v Fow er-G aham 92 AD3d
1225, 1226, |v denied 19 NY3d 960; People v Scott, 31 AD3d 1190, 1191;
People v Terry, 19 AD3d 1039, 1040, |v denied 5 Ny3d 833).

Ent er ed: March 21, 2014 Frances E. Caf ar el
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

294

KA 10-00701
PRESENT: SCUDDER, P.J., CENTRA, FAHEY, PERADOTTO, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

KARL MCCALLA, ALSO KNOW AS FRANCI S NEWON,
DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (KI MBERLY F. DUGUAY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NI COLE M FANTI GROSSI OF
COUNSEL), FOR RESPONDENT.

Appeal from a new sentence of the Monroe County Court (Frank P
CGeraci, Jr., J.), rendered Decenber 9, 2009 inposed upon defendant’s
conviction of crimnal possession of a controlled substance in the
second degree and crim nal possession of a controlled substance in the
third degree. Defendant was resentenced pursuant to the 2005 Drug Law
Ref orm Act upon his 1996 conviction.

It is hereby ORDERED that the sentence so appealed fromis
unani nously affirmed.

Menorandum  Def endant appeals froma new sentence inposed by
County Court pursuant to the 2005 Drug Law Reform Act (L 2005, ch 643,
8§ 1), upon his 1996 conviction of crimnal possession of a controlled
substance in the second degree (Penal Law § 220.18 [1]) and cri m nal
possession of a controlled substance in the third degree (8§ 220.16
[1]). He was sentenced as a second felony of fender and contends that
he did not knowi ngly and voluntarily waive his right to challenge the
constitutionality of his predicate conviction before being adjudicated
a second felony offender. Defendant’s contention is not preserved for
our review and, in any event, we conclude that it |lacks nerit.

After reading the second felony of fender information into the
record, the prosecutor asked defendant if he had any constitutional
chal | enges to the conviction, and he answered, “No ma’am” Def endant
confirmed that he had spoken with defense counsel about the prior
conviction, and he admtted that he was the sane person who had been
previously convicted. Subsequently, the court again asked defendant
if he had any constitutional challenges to the predicate conviction,
to whi ch defendant answered, “Not pendi ng, your Honor.”

Defendant’s contention, i.e., that the court should have
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conducted a further inquiry or held a hearing on any purported

chall enge to the constitutionality of the predicate conviction,

“ ‘relate[s] to presentence procedures’ . . . , and thus requires
preservation” (People v Smth, 83 AD3d 470, 470, |v denied 17 NY3d
801, quoting People v Samms, 95 Ny2d 52, 58). Defendant correctly
concedes that he did not preserve his contention for our review (see
People v Butler, 96 AD3d 1367, 1368, |v denied 20 NY3d 931; People v
Fidler, 28 AD3d 1220, 1221, Iv denied 7 NY3d 755; see generally People
v Anderson, 48 AD3d 1065, 1066, |v denied 10 Ny3d 955).

In any event, defendant affirmatively waived any constitutional
chal l enge to the predicate conviction when he informed the prosecutor
that he did not have any challenges to the predicate conviction and
adm tted that conviction (see CPL 400.21 [7] [b]; People v Woll ey,
289 AD2d 1084, 1084-1085, |v denied 98 NY2d 682). Moreover, his
subsequent statenent to the court, i.e., that he had no “present basis
for challenging” the predicate conviction, is sufficient to constitute
a wai ver of the right to challenge the predicate conviction (People v
Carter, 76 AD3d 1139, 1140, |v denied 15 NY3d 952). Regardless
whet her defendant stated that he had no chall enges or no “pendi ng”
chal l enges to the predicate conviction, he “fail[ed] to challenge the
underlying felony conviction at sentencing,” and was therefore
properly sentenced as a second fel ony offender (People v Vandenburg,
254 AD2d 532, 535, |v denied 93 Ny2d 858; see People v Pane, 292 AD2d
850, 851, I|v denied 98 Ny2d 653).

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

306

CA 13-00005
PRESENT: SCUDDER, P.J., CENTRA, FAHEY, PERADOTTO, AND WHALEN, JJ.

IN THE MATTER OF THE APPLI CATI ON FOR DI SCHARGE
OF M GUEL COLON, CONSECUTIVE NO. 177673, FROM
CENTRAL NEW YORK PSYCHI ATRI C CENTER PURSUANT
TO MENTAL HYG ENE LAW SECTI ON 10. 09,

PETI TI ONER- APPELLANT,

\% ORDER

STATE OF NEW YORK, NEW YORK STATE OFFI CE OF
MENTAL HEALTH, AND NEW YORK STATE DEPARTMENT
OF CORRECTI ONS AND COVMUNI TY SUPERVI Sl ON,
RESPONDENTS- RESPONDENTS.

EMVETT J. CREAHAN, DI RECTOR, MENTAL HYAQ ENE LEGAL SERVI CE, UTI CA
(M CHAEL H. MCCORM CK COF COUNSEL), FOR PETI TI ONER- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY CGENERAL, ALBANY ( KATHLEEN M ARNCLD OF
COUNSEL), FOR RESPONDENTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Oneida County (Joseph
E. Fahey, A J.), entered Novenber 1, 2012 in a proceedi ng pursuant to
Mental Hygi ene Law article 10. The order continued the commtnent of
petitioner to a secure treatnment facility.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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CA 13-01656
PRESENT: SCUDDER, P.J., CENTRA, FAHEY, PERADOTTO, AND WHALEN, JJ.

NANCY MARRERQO, PLAI NTI FF- APPELLANT- RESPONDENT,
\% ORDER

PAUL FREDERI CK GANDOLFG,
DEFENDANT- RESPONDENT- APPELLANT.

PAUL FREDERI CK GANDCLFQO, THI RD- PARTY
PLAI NT1 FF- RESPONDENT- APPELLANT,

\Y,

ALBA A. BAEZ, THI RD- PARTY
DEFENDANT- RESPONDENT- APPELLANT.

BARRY J. DONCHUE, TONAWANDA, FOR PLAI NTI FF- APPELLANT- RESPONDENT.

LAW CFFI CES OF DANI EL R. ARCHI LLA, BUFFALO (JOAN M RI CHTER OF
COUNSEL), FOR DEFENDANT- RESPONDENT- APPELLANT AND THI RD- PARTY
PLAI NT1 FF- RESPONDENT- APPELLANT.

BARTH SULLI VAN BEHR, BUFFALO ( ANDREW J. KOWLEWSKI OF COUNSEL), FOR
THI RD- PARTY DEFENDANT- RESPONDENT- APPELLANT.

Appeal and cross appeals froman order of the Suprene Court, Erie
County (Timothy J. Drury, J.), entered March 25, 2013. The order
deni ed the notions of the respective parties for summary judgnent.

Now, upon reading and filing the stipulation to w thdraw appeal
signed by the attorneys for the parties,

It is hereby ORDERED t hat said cross appeal taken by third-party
def endant is unani mously di sm ssed upon stipulation and the order is
affirmed w thout costs.

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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KA 10- 00521
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, CARNI, AND SCON ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

LANCE R Bl SHOP, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JANET C. SOMVES OF
COUNSEL), FOR DEFENDANT- APPELLANT.

LANCE R BI SHOP, DEFENDANT- APPELLANT PRO SE.

SANDRA DOORLEY, DI STRICT ATTORNEY, ROCHESTER (STEPHEN X. O BRI EN OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Monroe County Court (Richard A
Keenan, J.), rendered June 4, 2009. The judgnent convicted defendant,
upon his plea of guilty, of manslaughter in the first degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty, of manslaughter in the first degree (Penal
Law § 125.20 [1]). Although the defendant’s contention that his plea
was not knowi ng, intelligent, or voluntary survives his waiver of the
right to appeal, defendant failed to preserve his contention for our
review i nasnuch as he failed to nove to withdraw the plea or to vacate
t he judgnent of conviction (see People v Watkins, 77 AD3d 1403, 1403,

I v denied 15 NY3d 956). Furthernore, “[n]Jothing in the plea

all ocution raised the possibility that [a justification defense was]
applicable in this case, and defendant’s contention therefore does not
fall within the narrow exception to the preservation rule” (People v
Hart, 114 AD3d 1273, __ ; cf. People v Ponder, 34 AD3d 1314, 1315; see
generally People v Lopez, 71 Ny2d 662, 666).

Def endant’ s chall enge to the all eged anmendnent to the indictnent
is simlarly unavailing. Although the indictnment was anended at the
begi nning of the plea proceeding to reflect the charge to which
defendant ultimately pleaded guilty under the agreenent, we concl ude
that County Court’s reference to an incorrect Penal Law provision,
while referring to the crine of manslaughter in the first degree by
nanme, was akin to a nmere “m snoner in the designation of the crine
charged,” which does not create a jurisdictional defect (People v
Rodri guez, 97 AD3d 246, 252, |v denied 19 NY3d 1028). Thus,
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def endant’ s uncontested wai ver of the right to appeal precludes his
chal lenge to the court’s failure to recite the applicable provision
(see People v Cullen, 62 AD3d 1155, 1157, |v denied 13 NY3d 795) and,
in any event, the court’s msstatenent “ ‘[is] an irregularity’ ” that
does not survive defendant’s plea of guilty (Rodriguez, 97 AD3d at
252; see People v Judd, 111 AD3d 1421, 1422; see generally People v

| annone, 45 Ny2d 589, 600-601).

The ineffective assistance of counsel clainms contained in
defendant’s pro se supplenental brief do not survive his plea and
wai ver of the right to appeal, because defense counsel’s allegedly
poor performance did not infect the plea bargaining process (see
People v Wight, 66 AD3d 1334, 1334, |v denied 13 NY3d 912; see al so
Peopl e v Hodge, 85 AD3d 1680, 1681, |v denied 18 NY3d 883; People v
Kearns, 50 AD3d 1514, 1515, |v denied 11 NY3d 790). Furthernore, to
the extent that many of his contentions involve matters outside the
record on appeal, we note that they nust be raised by way of a notion
pursuant to CPL 440.10 (see People v Russell, 83 AD3d 1463, 1465, Iv
deni ed 17 NY3d 800).

We have revi ewed defendant’s remaining contentions in his pro se
suppl enental brief and conclude that none requires nodification or
reversal of the judgnent.

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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KA 12- 01054
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, CARNI, AND SCON ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

JUSTI N REI D, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU CF BUFFALO, | NC., BUFFALO (SHERRY A. CHASE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO (ASHLEY R SMALL OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Erie County Court (Kenneth F. Case
J.), rendered June 1, 2012. The judgnent convicted defendant, upon
his plea of guilty, of crimnal possession of a weapon in the second
degree and crimnal possession of a controlled substance in the fifth
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirmed for reasons stated in the decision at suppression
court.

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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KA 11-01295
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, CARNI, AND SCON ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

HENRY W LLI AMS, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SOCI ETY, SYRACUSE (Pl OTR BANASI AK OF
COUNSEL), FOR DEFENDANT- APPELLANT.

W LLI AM J. FI TZPATRI CK, DI STRICT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnent of the Onondaga County Court (WIIliam D.
Wal sh, J.), rendered Cctober 20, 2010. The judgnent convicted
def endant, upon his plea of guilty, of murder in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of murder in the second degree (Penal Law 8§
125.25 [1]). Contrary to defendant’s contention, the record
est abli shes that he knowi ngly, voluntarily and intelligently wai ved
the right to appeal (see generally People v Lopez, 6 NY3d 248, 256),
and that valid waiver forecloses any chall enge by defendant to the
severity of the sentence (see id. at 255; see generally People v
Lococo, 92 Ny2d 825, 827; People v Hidalgo, 91 Ny2d 733, 737).

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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KA 10- 01030
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, CARNI, AND SCON ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

LATASHA D. BRI GGS, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (KI MBERLY F. DUGUAY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NI COLE M FANTI GROSS|I OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (Stephen T.
Mller, A J.), rendered March 19, 2010. The judgnment convicted
def endant, upon her plea of guilty, of crimnal possession of a
controll ed substance in the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal from a judgnment convicting her upon her
plea of guilty of crimnal possession of a controlled substance in the
third degree (Penal Law 8 220.16 [1]), defendant contends that her
pl ea was not knowi ngly, voluntarily, and intelligently entered.
Accordi ng to defendant, her equivocal responses during the plea
col l oquy negated her intent to sell, which is an essential elenent of
the crime to which she pleaded guilty, and the court failed to conduct
the requisite further inquiry to ensure that the plea was know ng,
voluntary and intelligent. W note at the outset that defendant’s
wai ver of the right to appeal is invalid and thus does not enconpass
her contention (see People v McCoy, 107 AD3d 1454, 1454-1455, |v
deni ed 22 NY3d 957). Although the record establishes that defendant
executed a witten waiver and County Court ensured that defendant had
signed that witten waiver voluntarily, the court’s “failure to nake
any inquiry on the record as to whether the defendant understood the
inmplication of the appellate rights [s]he was wai ving renders the
wai ver invalid” (People v Gant, 83 AD3d 862, 862-863, |v denied 17
NY3d 795; see McCoy, 107 AD3d at 1454; see generally People v
Bradshaw, 18 NY3d 257, 264-267). Nevertheless, defendant failed to
preserve her contention for our review by noving to withdraw the plea
or to vacate the judgnent of conviction (see People v Theall, 109 AD3d
1107, 1108). This case does not fall within the rare exception to the
preservation rule set forth in People v Lopez (71 NY2d 662, 666)
because, * ‘[a]lthough the initial statenents of defendant during the
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factual allocution nmay have negated the essential elenment of h[er]
intent to [sell], h[er] further statenents renoved any doubt regarding
that intent” ” (Theall, 109 AD3d at 1108). 1In any event, the record
establ i shes that the court conducted a “ ‘further inquiry to ensure

t hat defendant understood the nature of the charge and that the plea
was intelligently entered ” (id.).

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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CAF 12-01103
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, CARNI, AND SCON ERS, JJ.

IN THE MATTER OF TREYVONE C.

ONEI DA COUNTY DEPARTMENT OF SOCI AL SERVI CES, MVEMORANDUM AND ORDER
PETI TI ONER- RESPONDENT;

SHAMEEL P., RESPONDENT- APPELLANT.

PAUL M DEEP, UTICA, FOR RESPONDENT- APPELLANT.
JOHN A, HERBOWY, UTI CA, FOR PETI TI ONER- RESPONDENT.

JOHN G KOSLOSKY, ATTORNEY FOR THE CHI LD, UTI CA.

Appeal from an order of the Fam |y Court, Oneida County (Randa
B. Caldwell, J.), entered May 29, 2012 in a proceedi ng pursuant to
Soci al Services Law 8 384-b. The order termnated the parental rights
of respondent.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Respondent not her appeals froman order granting the
petition alleging that she violated the terms of a suspended judgnent
and term nating her parental rights on the ground of pernmanent
neglect. The record belies the nother’s contention that Famly Court
failed to consider whether ternmination of her parental rights was in
the best interests of the child, and we agree with the court that
termnation was in the child s best interests (see Matter of Ronald
O, 43 AD3d 1351, 1352; Matter of Saboor C., 303 AD2d 1022, 1023).
Finally, we note that petitioner’s contention that we should vacate
that part of the order granting the nother access to postterm nation
phot ographs of the child is not properly before us inasnuch as
petitioner did not cross-appeal fromthe order (see Matter of Cayden
L.R [Mlissa R], 108 AD3d 1154, 1156).

Ent er ed: March 21, 2014 Frances E. Caf ar el
Cerk of the Court
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CAF 12-01823
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, CARNI, AND SCON ERS, JJ.

IN THE MATTER OF MAKAYLA S.

STEUBEN COUNTY DEPARTMENT OF SOCI AL SERVI CES, MVEMORANDUM AND ORDER
PETI TI ONER- RESPONDENT;

ALECI A P., RESPONDENT- APPELLANT,
AND DAVI D S., RESPONDENT.

CARA A. WALDVAN, FAI RPORT, FOR RESPONDENT- APPELLANT.
M CHELLE COOKE, BATH, FOR PETI TI ONER- RESPONDENT

CHRI STINE M VALKENBURGH, ATTORNEY FOR THE CHI LD, BATH.

Appeal from an order of the Famly Court, Steuben County
(Marianne Furfure, A J.), entered Septenber 25, 2012 in a proceedi ng
pursuant to Social Services Law 8 384-b. The order, anong ot her
t hi ngs, transferred guardi anship and custody of the subject child to
petitioner.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n this proceeding pursuant to Social Services Law 8
384-b, respondent nother appeals froman order that, inter alia,
term nated her parental rights with respect to the subject child and
ordered that the child be freed for adoption. W reject the nother’s
contention that Fam |y Court erred in finding that the child is a
permanent|ly neglected child and in termnating the nother’s parental
rights with respect to her. “Petitioner met its burden of
establishing by clear and convincing evidence that it nmade diligent
efforts to encourage and strengthen the relati onship between the
not her and [the child] by providing ‘services and ot her assistance
aimed at aneliorating or resolving the problens preventing [the

child s] return to [the nother’s] care’ . . . , and that the nother
fail ed substantially and continuously to plan for the future of the
child al though physically and financially able to do so . . . Although

the nother participated in the services offered by petitioner, she did
not successfully address or gain insight into the problens that led to
the renoval of the child and continued to prevent the child s safe
return” (Matter of G ovanni K., 62 AD3d 1242, 1243, |v denied 12 NY3d
715; see § 384-b [7] [a]; cf. Matter of Aivia L., 41 AD3d 1226, 1226-
1227). Contrary to the nother’s further contention, the court
properly deni ed her request for a suspended judgnment (see Matter of
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Lilliana G [Orena G], 104 AD3d 1224, 1225; Matter of Dahmani M
[Jana M ], 104 AD3d 1245, 1246).

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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CA 13-01364
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, CARNI, AND SCON ERS, JJ.

DAVID M AHLERS, ET AL., PLAI NTI FFS- APPELLANTS,
\% ORDER

ECOVATI ON, INC., W JEROME FRAUTSCH , W JEROME
FRAUTSCHI LI VI NG TRUST, PLEASANT T. ROWA.AND,
PLEASANT T. ROANLAND REVOCABLE TRUST, THE

PLEASANT T. ROAAND FOUNDATI ON, I NC., THE OVERTURE
FOUNDATI ON, I NC., DI ANE C. CREEL, GEORCE SLOCUM
DAVI D CALL, DAVID PATCHEN, CREICGHTON K. (KI'M
EARLY, RI CHARD KOLLAUF, RI TA OBERLE, ROBERT SHEH
AND PHI LI P STRAWBRI DGE, DEFENDANTS- RESPONDENTS.

DENTONS US LLP, NEW YORK CI TY (JONATHAN D. FORSTOT OF COUNSEL), AND
WOODS OVI ATT G LMAN LLP, ROCHESTER, FOR PLAI NTI FFS- APPELLANTS.

DORSEY & VWHI TNEY LLP, M NNEAPOLIS, M NNESOTA (DAVID Y. TREVOR, OF THE
M NNESOTA BAR, ADM TTED PRO HAC VI CE, OF COUNSEL), LECLAI R KORONA

G ORDANO CCOLE LLP, ROCHESTER, HODGSON RUSS LLP, BUFFALO, THE WOLFORD
LAW FI RM LLP, ROCHESTER, AND PEPPER HAM LTON LLP, PHI LADELPH A,
PENNSYLVANI A, FOR DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Ontario County
(Matthew A. Rosenbaum J.), entered May 23, 2013. The order, anong
ot her things, granted defendants’ cross notions for partial sunmary
judgnment and dism ssed plaintiffs’ fifth cause of action.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs for reasons stated in the decision
at Suprene Court.

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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CA 13-01390
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, CARNI, AND SCON ERS, JJ.

SHARELLE REYNCLDS, PLAI NTI FF- APPELLANT,
\% MVEMORANDUM AND ORDER

RI CHARD KELLY, BETTE KELLY AND MARK KELLY,
DEFENDANTS- RESPONDENTS.

ATHARI & ASSCCI ATES, LLC, UTICA (MO ATHARI OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

BOEGGEMAN, GEORCE & CORDE, P.C., ALBANY (PAUL A. HURLEY OF COUNSEL),
FOR DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Oneida County (David
A. Miurad, J.), entered Novenber 29, 2012 in a personal injury action.
The order, anong other things, denied plaintiff’s cross notion for a
protective order disqualifying the designated defense exam ner

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs.

Menorandum Plaintiff comenced this action seeking danages for
injuries she allegedly sustained as the result of her exposure to |ead
paint as a child while residing in an apartnent owned by defendants.
Plaintiff contends on appeal that Supreme Court erred in denying her
cross nmotion for a protective order seeking disqualification of the
desi gnat ed defense exam ner, a neuropsychol ogist, or, in the
alternative, directing that the exam nation be recorded. Wile this
appeal was pending, the chall enged exam nati on was conducted and the
exam ner has since issued a report. W conclude that plaintiff’s
appeal is noot as a result of those intervening circunstances, and
this case does not fall within any exception to the nootness doctrine
(see Cuevas v 1738 Assoc., L.L.C, 111 AD3d 416, 416; see al so Hughes
v Farrey, 39 AD3d 431, 431; see generally Matter of Hearst Corp. v
Cyne, 50 NY2d 707, 714-715). W therefore dism ss the appeal.

Ent er ed: March 21, 2014 Frances E. Caf ar el
Cerk of the Court
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CA 13-01560
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, AND SCONI ERS, JJ.

STATE FARM FI RE & CASUALTY COVPANY, AS SUBROGEE
OF ROBERT ROVANO, PLAI NTI FF- APPELLANT,

\% ORDER

NATI ONAL GRI D PONER CORPORATI ON,
DEFENDANT - RESPONDENT.

LAW OFFI CES OF STUART D. MARKOW TZ, P.C., JERICHO (JOHN J. G LBERT OF
COUNSEL), FOR PLAI NTI FF- APPELLANT.

H SCOCK & BARCLAY, LLP, SYRACUSE (TI MOTHY J. DEMORE OF COUNSEL), FOR
DEFENDANT - RESPONDENT.

Appeal from an order of the Suprene Court, Onondaga County
(Deborah H. Karalunas, J.), entered January 14, 2013. The order
granted defendant’s notion for summary judgnent, denied plaintiff’s
cross nmotion for summary judgnment and di sm ssed the conpl aint.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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CA 13-01668
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, CARNI, AND SCON ERS, JJ.

FRANCI NE MANN, PLAI NTI FF- RESPONDENT,
\% MVEMORANDUM AND ORDER

VWEGVANS FOOD MARKETS, | NC., DEFENDANT- APPELLANT.

THE LAWFIRM OF JANICE M | ATI, P.C, ROCHESTER (JANICE M |ATI OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SCHI ANO LAW OFFI CE, P.C., ROCHESTER (CHARLES A. SCHI ANO, JR., OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an anended order of the Supreme Court, Mnroe County
(Ann Marie Taddeo, J.), entered May 3, 2013. The anended order denied
defendant’s notion for summary judgnent.

It is hereby ORDERED that the anended order so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is granted
and the conplaint is dismssed.

Menmorandum  Plaintiff comrenced this action seeking damages for
injuries she sustained when she slipped and fell on ice in defendant’s
parking lot. Defendant noved for summary judgment dism ssing the
conplaint, contending that it had no duty to correct the hazardous
condition of the parking |ot because the storm had ceased for only 15
mnutes at the time of the accident, and Supreme Court denied the
notion. W reverse.

We concl ude that defendant nmet its initial burden by submtting
evidence that a stormwas in progress at the tine of the accident and,
t hus, that defendant “had no duty to renove the snow and ice ‘until a
reasonable tinme ha[d] el apsed after cessation of the storm ” (d over
v Botsford, 109 AD3d 1182, 1183). The accident occurred at
approximately 5:15 p.m on Decenber 22, 2010, when plaintiff exited
defendant’s store. According to defendant’s expert neteorol ogi st and
t he weat her reports upon which he relied, light snow m xed with a
freezing drizzle fell from3:00 to at least 5:00 p.m Contrary to
plaintiff’s contention, she failed to raise an issue of fact by
submitting evidence that the precipitation had eased or ceased at the
time of her accident. * ‘[E]Jven if there was a lull or break in the
stormaround the tinme of plaintiff’s accident, this does not establish
t hat defendant had a reasonable tine after the cessation of the storm
to correct hazardous snow or ice-related conditions’ " (Baia v
Al'lright Parking Buffalo, Inc., 27 AD3d 1153, 1154; see Brierley v
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G eat Lakes Mdtor Corp., 41 AD3d 1159, 1160). Plaintiff further
failed to raise an issue of fact whether the ice that caused the
accident existed prior to the storm (see Chapnan v Pyram d Co. of
Buf fal o, 63 AD3d 1623, 1624; Martin v Wagner, 30 AD3d 733, 735).

In view of our decision, we do not address defendant’s contention
concerning plaintiff’s affidavit submtted in opposition to the
nmoti on.

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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KA 12-01249
PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, LINDLEY, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

STEPHAN MERRI TT, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, | NC., BUFFALO ( ROBERT B. HALLBORG
JR, OF COUNSEL), FOR DEFENDANT- APPELLANT.

STEPHAN MERRI TT, DEFENDANT- APPELLANT PRO SE.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO (M CHAEL J. HI LLERY
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprene Court, Erie County
(Christopher J. Burns, J.), rendered June 11, 2012. The judgnent
convi cted defendant, upon his plea of guilty, of attenpted burglary in
the first degree, robbery in the second degree, attenpted robbery in
t he second degree and robbery in the third degree (two counts).

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmor andum  Def endant appeal s froma judgnent convicting him
upon his plea of guilty of, inter alia, attenpted burglary in the
first degree (Penal Law 88 110.00, 140.30 [2]) and robbery in the
second degree (8 160.10 [2] [a]). Contrary to defendant’s contenti on,
def ense counsel did not coerce himto plead guilty by denigrating his
pro se notion to withdraw his plea, which notion was based upon
defendant’s cl ains of innocence and ineffective assistance of counsel.
| nst ead, defense counsel adopted the notion and advi sed Suprene Court
that he and defendant had di scussed defendant’s concerns (cf. People v
Mtchell, 21 NY3d 964, 966). The court “was presented with a
credibility determ nati on when defendant noved to withdraw his plea
and advanced his belated clainms of innocence and coercion,” and we
conclude that it did not abuse its discretion in discrediting those
clainms (People v Sparcino, 78 AD3d 1508, 1509, |v denied 16 NY3d 746).
“‘“Only in the rare instance will defendant be entitled to an
evidentiary hearing’” ” on a notion to withdraw a plea of guilty
(Mtchell, 21 NY3d at 966), and we conclude that, here, there is no
basis for such a hearing. W therefore reject defendant’s further
contention in his main and pro se supplenental briefs that we should
remt this matter for the assignnment of new counsel and a de novo
determ nation of the notion.
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To the extent that defendant contends in his pro se suppl enmental
brief that his plea was not voluntary because it was coerced by
def ense counsel, that contention survives the valid waiver of the
right to appeal (see People v Seaberg, 74 Ny2d 1, 10; Sparcino, 78
AD3d at 1509), and it is preserved for our review by his notion to
wi thdraw his plea (see People v Lopez, 71 NY2d 662, 665). W
neverthel ess conclude that the contention is without nerit inasnuch as
it is belied by the record (see People v Culver, 94 AD3d 1427, 1427-
1428, |v denied 19 Ny3d 1025). During the thorough plea colloquy,
def endant advi sed the court that he was satisfied with the services of
his attorneys, that he had enough tine to discuss his plea wth those
attorneys, that no one had forced himto plead guilty, and that he was
pl eading guilty voluntarily (see People v Wl f, 88 AD3d 1266, 1266-
1267, Iv denied 18 NYy3d 863). To the extent that defendant contends
in his pro se supplenental brief that conversations wth his attorneys
gave rise to ineffective assistance of counsel because he was
“stressed out” and “could not think straight” and, thus, that he was
coerced into pleading guilty, that contention is based on matters
outside the record and nust therefore be raised by way of a notion
pursuant to CPL article 440 (see Culver, 94 AD3d at 1428).

Ent er ed: March 21, 2014 Frances E. Caf ar el
Cerk of the Court
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KA 12- 01520
PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, LINDLEY, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

STEPHEN M WAPNI EWSKI , DEFENDANT- APPELLANT.

NORMAN P. EFFMAN, PUBLI C DEFENDER, WARSAW ( GREGORY A. KI LBURN OF
COUNSEL), FOR DEFENDANT- APPELLANT.

Appeal from a judgrment of the Wom ng County Court (M chael F
Giffith, J.), rendered July 24, 2012. The judgnment convicted
def endant, upon his plea of guilty, of attenpted crimnal sale of a
controll ed substance in the third degree and welfare fraud in the
fifth degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of, inter alia, welfare fraud in the fifth
degree (Penal Law 8 158.05). Defendant’s valid waiver of the right to
appeal enconpasses his contention that County Court erred in directing
himto pay a specified amount of restitution w thout conducting a
heari ng “inasmuch as that anobunt was an explicit part of defendant’s
agr eed- upon plea bargain” (People v Taylor, 70 AD3d 1121, 1122, |v
deni ed 14 NY3d 845; see People v Thomas, 77 AD3d 1325, 1326, |v denied
16 NY3d 800).

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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CA 13-00354
PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, LINDLEY, AND VALENTINO, JJ.

ROBERT C. RAI MONDO, PLAI NTI FF- RESPONDENT,
\% ORDER

THOVAS DOUGLAS, DEFENDANT- APPELLANT.

VAUGHN D. LANG SYRACUSE, D.J. & J. A CIRANDO ESQS. (JOHN A. Cl RANDO
OF COUNSEL), FOR DEFENDANT- APPELLANT.

LONGSTREET & BERRY, LLP, SYRACUSE (M CHAEL LONGSTREET OF COUNSEL), FOR
PLAI NTI1 FF- RESPONDENT.

Appeal from a judgnent (denom nated order) of the Suprene Court,
Onondaga County (Deborah H. Karalunas, J.), entered May 9, 2012 in a
decl aratory judgnent action. The judgnent, anong ot her things,
granted plaintiff’s notion for summary judgnent.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court
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CA 13-01393
PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, LINDLEY, AND VALENTINO, JJ.

CARMEN BRI TT, AND CARMEN BRI TT, AS EXECUTOR
OF THE ESTATE OF LULA BAITY, DECEASED,
PLAI NTI FF- APPELLANT,

\% MEMORANDUM AND ORDER

BUFFALO MUNI CI PAL HOUSI NG AUTHORI TY, ELAI NE
GARBE, BI SI LOLA F. JACKSON, ADM NI STRATOR OF
THE ESTATE OF JERELI NE ELI ZABETH G WA, DECEASED,
GRACE MANOR HEALTH CARE FACI LITY, INC., DAVID J.
GENTNER, MARY STEPHAN, KATHY RANDALL, TI FFANY
MATTHEWS AND PHI LLIP J. RADCS, MD.,

DEFENDANTS- RESPONDENTS.

LAW OFFI CE OF FRANK S. FALZONE, BUFFALO (LOU S ROSADO OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

COLUCCI & GALLAHER, P.C., BUFFALO (JOHN J. MARCHESE OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS BUFFALO MUNI Cl PAL HOUSI NG AUTHORI TY, ELAI NE
GARBE AND BI SI LOLA F. JACKSQON, ADM NI STRATOR OF THE ESTATE OF JERELI NE
ELI ZABETH G WA, DECEASED.

FELDVAN KI EFFER, LLP, BUFFALO (ADAM C. FERRANDI NO OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS GRACE MANCR HEALTH CARE FACI LI TY, INC., DAVID
J. GENTNER, MARY STEPHAN, KATHY RANDALL AND TI FFANY NMATTHEWS.

ROACH, BROWN, MCCARTHY & CRUBER, P.C., BUFFALO (ELI ZABETH G ADYMY OF
COUNSEL), FOR DEFENDANT- RESPONDENT PHI LLIP J. RADOCS, M D.

Appeal from an order of the Suprene Court, Erie County (D ane Y.
Devlin, J.), entered February 6, 2013. The order denied the notion of
plaintiff seeking “to renew’ and to vacate a prior order.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs.

Menmorandum Plaintiff appeals froman order that denied her
notion seeking “to renew and to vacate a prior order in which Suprene
Court granted the respective notion and cross notions (notions) of
def endants seeking, inter alia, summary judgnment dism ssing the second
amended conpl ai nt against them W previously dismssed plaintiff’s
appeal fromthe prior order, determ ning that, because plaintiff
failed to respond to defendants’ notions or to appear on the return
date for oral argunent, the prior order was entered upon plaintiff’s
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default, and no appeal could be taken therefrom (Britt v Buffalo Min.
Hous. Auth., 109 AD3d 1195, 1196). Although plaintiff characterized
her notion herein as a notion “to renew,” she does not raise a new
question of |law or fact (see CPLR 2221 [e] [2]), and thus we concl ude
t hat she sought only |eave to reargue (see Hilliard v Hi ghland Hosp.
88 AD3d 1291, 1292-1293). |Inasnuch as no appeal lies fromthe deni al
of a notion seeking | eave to reargue, we dism ss the appeal (see id.;
Enpire Ins. Co. v Food City, 167 AD2d 983, 984).

Ent er ed: March 21, 2014 Frances E. Caf arel
Cerk of the Court
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CAF 12-01509
PRESENT: CENTRA, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

IN THE MATTER OF G LBERT QUI NONES,
PETI TI ONER- RESPONDENT,

\% ORDER

S| OBHAN LEONARD, RESPONDENT- APPELLANT.

D.J. & J.A. CIRANDO, ESQS., SYRACUSE (ELI ZABETH deV. MOELLER OF
COUNSEL), FOR RESPONDENT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SOCI ETY, SYRACUSE (RUPAK R SHAH COF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

THEODORE W STENUF, ATTORNEY FOR THE CHI LD, M NOA.

Appeal from an order of the Suprene Court, Onondaga County
(Martha E. Mulroy, A J.), entered July 9, 2012 in a proceeding
pursuant to Famly Court Act article 6. The order, inter alia,
granted sole legal and residential custody of the parties’ child to
petitioner.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed for reasons stated in the decision at Suprene
Court.

Ent er ed: March 21, 2014 Frances E. Cafarell
Cerk of the Court



MOTI ON NO. (1806/98) KA 97-05046. — THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V ROBERT C. H NTON, JR , DEFENDANT- APPELLANT. — Motion for
wit of error coram nobis deni ed. PRESENT: SCUDDER, P.J., CENTRA,

PERADOTTO, LI NDLEY, AND SCONI ERS, JJ. (Filed Mar. 21, 2014.)

MOTI ON NO (265/01) KA 98-05230. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V NORBERT JACKSON, DEFENDANT- APPELLANT. -- Modtion for wit of

error coram nobi s deni ed. PRESENT: SCUDDER, P.J., CENTRA, FAHEY,

PERADOTTO, AND WHALEN, JJ. (Filed Mar. 21, 2014.)

MOTI ON NO. (1507/01) KA 98-05285. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V SHON LUCI US, DEFENDANT- APPELLANT. -- Mdtion for wit of error
coram nobi s deni ed. PRESENT: SCUDDER, P.J., CENTRA, PERADOTTO, CARNI, AND

VWHALEN, JJ. (Filed Mar. 21, 2014.)

MOTI ON NO (1541/02) KA 00-01679. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V ROBERT HI NTON, DEFENDANT- APPELLANT. (APPEAL NO. 1.) --

Motion for wit of error coram nobis deni ed. PRESENT: SCUDDER, P.J.,

CENTRA, PERADOTTO, LINDLEY, AND SCONIERS, JJ. (Filed Mar. 21, 2014.)

MOTI ON NO. (1542/02) KA 00-00528. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V ROBERT HI NTON, DEFENDANT- APPELLANT. (APPEAL NO. 2.) --
Motion for wit of error coram nobi s deni ed. PRESENT: SCUDDER, P.J.,

CENTRA, PERADOTTO, LINDLEY, AND SCONIERS, JJ. (Filed Mar. 21, 2014.)



MOTI ON NO (390/11) KA 10-00665. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V RI CKY L. W NTERS, DEFENDANT- APPELLANT. -- Mbdtion for
reargunment denied. PRESENT: SCUDDER, P.J., SM TH, PERADOTTO, AND LI NDLEY,

JJ. (Filed Mar. 21, 2014.)

MOTI ON NO. (90/13) KA 11-00190. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V MEL T. WLKINS, ALSO KNOMN AS MELZER W LKI NS, ALSO KNOMN AS
MELZEE W LKI NS, DEFENDANT- APPELLANT. -- Modtion for wit of error coram
nobi s denied. PRESENT: SCUDDER, P.J., FAHEY, LINDLEY, SCON ERS, AND

VALENTINO, JJ. (Filed Mar. 21, 2014.)

MOTI ON NO. (1029/13) KA 09-02512. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V TYQUAN L. RIVERA, DEFENDANT- APPELLANT. -- Motion for
reargunment deni ed. PRESENT: SCUDDER, P.J., CENTRA, CARN, LINDLEY, AND

SCONI ERS, JJ. (Filed Mar. 21, 2014.)

MOTI ON NO. (1057/13) KA 11-02354. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V JOHN COLE, DEFENDANT- APPELLANT. -- Mdtion for wit of error
coram nobi s deni ed. PRESENT: SCUDDER, P.J., SM TH, FAHEY, SCON ERS, AND

VALENTINO, JJ. (Filed Mar. 21, 2014.)

MOTI ON NO. (1060/13) CA 13-00705. -- LAURA HARDEN, PLAI NTI FF- APPELLANT, V
JAMES W FAULK, M D., DEFENDANT- RESPONDENT. -- Mbdtion insofar as it seeks
in the alternative |leave to appeal to the Court of Appeals is denied and

the notion insofar as it seeks leave to reargue is granted in part and,
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upon reargunent, the nmenorandum and order entered Novenber 15, 2013 (111
AD3d 1380) is anended by deleting the first two sentences of the third

par agr aph of the nmenorandum and substituting the follow ng in place
thereof: “Contrary to plaintiff’s further contention, the court properly
denied her notion for a directed verdict at the close of proof. Sufficient
conflicting factual and expert proof was presented at trial and,

‘[a] ccordi ng defendant[] every favorable inference fromthe evidence, there
was i ndeed a rational process by which the jury could find in [his] favor’
(Wlfe v St. Care’s Hosp. of Schenectady, 57 AD3d 1124, 1126)." PRESENT:
SCUDDER, P.J., SM TH, FAHEY, SCON ERS, AND VALENTINO JJ. (Filed Mar. 21,

2014.)

MOTI ON NO. (1170/13) CA 12-01605. -- IN THE MATTER OF THE ESTATE OF ROBYN
R LEWS, DECEASED. JAMES ROBERT SI MMONS, PETI TI ONER- RESPONDENT; MEREDI TH
M STEWART, RONALD L. LEWS, RONALD L. LEWS, 11, AND JONATHAN K. LEW S
OBJECTANTS- APPELLANTS. (APPEAL NO. 1.) -- Mtion for reargunent or |eave
to appeal to the Court of Appeals denied. PRESENT: SCUDDER, P.J., FAHEY,

PERADOTTO, LI NDLEY, AND VALENTINO, JJ. (Filed Mar. 21, 2014.)

MOTI ON NO. (1171/13) CA 13-00497. -- IN THE MATTER OF THE ESTATE OF ROBYN
R LEWS, DECEASED. JAMES ROBERT SI MMONS, PETI TI ONER- RESPONDENT; MEREDI TH
M STEWART, RONALD L. LEWS, RONALD L. LEWS, |1, AND JONATHAN K. LEW S,
OBJECTANTS- APPELLANTS. (APPEAL NO. 2.) -- Mdtion for reargunent or |eave
to appeal to the Court of Appeals denied. PRESENT: SCUDDER, P.J., FAHEY,

PERADOTTO, LI NDLEY, AND VALENTINO, JJ. (Filed Mar. 21, 2014.)



MOTI ON NO. (1172/13) CA 13-00498. -- IN THE MATTER OF THE ESTATE OF ROBYN
R LEWS, DECEASED. JAMES ROBERT SI MMONS, PETI TI ONER- RESPONDENT; MEREDI TH
M STEWART, RONALD L. LEWS, RONALD L. LEWS, |1, AND JONATHAN K. LEW S,
OBJECTANTS- APPELLANTS. (APPEAL NO. 3.) -- Mtion for reargunent or |eave
to appeal to the Court of Appeals denied. PRESENT: SCUDDER, P.J., FAHEY,

PERADOTTO, LI NDLEY, AND VALENTINO, JJ. (Filed Mar. 21, 2014.)

MOTI ON NO. (1214/13) CA 13-00594. -- REMET CORPORATI ON,

PLAI NTI FF- RESPONDENT, V THE ESTATE OF JAMES R PYNE, DECEASED, KATHERI NE B.
PYNE, | NDI VI DUALLY AND AS THE EXECUTOR OF THE LAST W LL AND TESTAMENT OF
JAMES R PYNE AND AS TRUSTEE OF THE TRUST ESTABLI SHED UNDER PARAGRAPH THI RD
OF THE LAST WLL AND TESTAMENT OF JAMES R PYNE, EDWARD R WEHL, AS
EXECUTOR OF THE LAST WLL AND TESTAMENT OF JAMES R PYNE AND AS TRUSTEE OF
THE TRUST ESTABLI SHED UNDER PARAGRAPH THI RD OF THE LAST W LL AND TESTAMENT
OF JAMES R PYNE, THE TRUST ESTABLI SHED UNDER PARAGRAPH THI RD OF THE LAST
WLL AND TESTAMENT OF JAMES R PYNE, DEFENDANTS- APPELLANTS, ET AL.,
DEFENDANT. -- Mdtion for reargunent or |eave to appeal to the Court of
Appeal s denied. PRESENT: SMTH, J.P., PERADOITO, LI NDLEY, VALENTI NGO, AND

WHALEN, JJ. (Filed Mar. 21, 2014.)

MOTI ON NO. (1274/13) CA 12-00128. -- SUSAN GATELY, PLAI NTI FF- RESPONDENT, V
JAVES GATELY, DEFENDANT- APPELLANT. -- Motion for reargunent or |eave to
appeal to the Court of Appeals denied. PRESENT: SCUDDER, P.J., SM TH,

PERADOTTO, LI NDLEY, AND SCONI ERS, JJ. (Filed Mar. 21, 2014.)



MOTI ON NO. (1281/13) CA 13-00845. -- ONE FLINT ST., LLC AND DHD VENTURES
NEW YORK, LLC, PLAI NTI FFS- APPELLANTS, V EXXON MOBI L CORPORATI ON, EXXONMOBI L
O L CORPORATI ON, DEFENDANTS- RESPONDENTS, ET AL., DEFENDANTS. -- Mdtion for
reargunment or |eave to appeal to the Court of Appeals denied. PRESENT:
SCUDDER, P.J., SM TH, PERADOITO, LI NDLEY, AND SCONI ERS, JJ. (Filed Mar.

21, 2014.)

MOTI ON NO. (1305/13) CA 13-01063. -- IN THE MATTER OF BATTAGLI A DEMOLI TI ON,
I NC., BATTAGLI A TRUCKI NG | NC. AND PETER BATTACGLI A, PETI TI ONERS- APPELLANTS,
V CTY OF BUFFALO, CI TY OF BUFFALO COVWON COUNCI L, G TY OF BUFFALO
DEPARTMENT OF ECONOM C DEVELOPMENT, PERM T & | NSPECTI ON SERVI CES, AND
PATRI CK SOLE, JR, AS DIRECTOR OF PERM T & | NSPECTI ON SERVI CES,
RESPONDENTS- RESPONDENTS. -- Motion for | eave to appeal to the Court of
Appeal s deni ed. PRESENT: CENTRA, J.P., PERADOTITO, CARNI, SCON ERS, AND

WHALEN, JJ. (Filed Mar. 21, 2014.)

MOTI ON NO (1306/13) CA 13-00807. -- CELESTE SW ETLI K,
PLAI NTI FF- RESPONDENT, V TOWN OF HAMBURG, DEFENDANT- APPELLANT. -- Mdtion for

reargunent or |leave to appeal to the Court of Appeals denied. PRESENT:

CENTRA, J.P., PERADOTTO, CARNI, AND SCONIERS, JJ. (Filed Mar. 21, 2014.)

MOTI ON NO. (1322/13) CA 13-01038. -- M CHAEL J. DI FABI O

PLAI NTI FF- RESPONDENT, V JAMES M JORDAN, DEFENDANT- APPELLANT. -- Mbdtion for
| eave to appeal to the Court of Appeals denied. PRESENT: SMTH, J.P.
FAHEY, LI NDLEY, VALENTINO, AND WHALEN, JJ. (Filed Mar. 21, 2014.)
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MOTI ON NO. (1333/13) KA 12-01723. -- THE PEOPLE OF THE STATE OF NEW YORK
RESPONDENT, V DERI CK W BARKER, DEFENDANT- APPELLANT. (APPEAL NO 2.) --
Motion for reargunment of the appeal is granted to the extent that, upon
reargunent, the nenorandum and order entered January 3, 2014 (113 AD3d
1114) is anmended by deleting the fourth sentence of the nmenorandum
PRESENT: SCUDDER, P.J., FAHEY, PERADOITO, CARN, AND VALENTI NO, JJ.

(Filed Mar. 21, 2014.)

KA 10-01154. -- THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V SHAD R
DALCI N, DEFENDANT- APPELLANT. -- Resentence unaninously affirmed. Counsel’s
notion to be relieved of assignnent granted (see People v Crawford, 71 AD2d
38 [1979]). (Appeal from Resentence of Livingston County Court, Dennis S.
Cohen, J. - Burglary, 2nd Degree). PRESENT: SCUDDER, P.J., CENTRA, FAHEY,

PERADOTTO, AND WHALEN, JJ. (Filed Mar. 21, 2014.)
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