SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

MATTER OF MARTIN J. SCHANK, AN ATTORNEY, RESPONDENT. GRI EVANCE
COW TTEE OF THE SEVENTH JUDI Cl AL DI STRI CT, PETITIONER. -- Order
of suspension entered. Per Curiam Opinion: Respondent was
admtted to the practice of |law by this Court on February 18,
1981, and fornerly maintained an office in Rochester. In
February 2016, the Gievance Conmittee filed a petition

contai ning two charges of m sconduct agai nst respondent,
including practicing lawin a jurisdiction in violation of the
regul ation of the legal profession in that jurisdiction and
maki ng fal se statenents during the investigation of the Gievance
Conmttee. Respondent filed an answer denying materi al

all egations of the petition, and this Court appointed a referee
to conduct a hearing. The Referee has filed a report sustaining
t he charges and meki ng findings in aggravation, which the
Gievance Comm ttee noves to confirm Al though respondent fail ed
to file a witten response to the notion, he appeared before this
Court on the return date thereof, at which time he was heard in
response to the notion.

Wth respect to charge one, the record establishes that, in
2012, respondent agreed to review and revise the bylaws for two
homeowner associ ations that govern the condom ni um conpl ex where
he maintains a residence in Florida. The Referee found that, in
February 2012, respondent sent to the honeowner associations a
retai ner agreenent, which was printed on the |letterhead for
respondent’ s Rochester |aw office, wherein respondent agreed to
review and revi se those bylaws for the “di scounted suni of
$5,500. The Referee further found that respondent subsequently
received fromthe homeowner associations funds in the anmount of
$3,500 and, in March 2013, he sent to the homeowner associ ations
proposed byl aws that contain nunerous references to Florida | aw
and citations to certain Florida statutes. Although respondent
t hroughout this proceeding has asserted that he was hired by the
homeowner associations in his capacity as a “real estate
prof essional” to prepare draft documents to be finalized by a
Florida attorney, the Referee found that those assertions were
not credi bl e based on the docunentary proof and testinony
received in evidence during the hearing.

Wth respect to charge two, the Referee found that, from
Decenber 2015 through March 2016, respondent failed to cooperate
in the investigation of the Gievance Conmttee by failing to
appear for a scheduled interview with counsel for the Conmttee,
failing to produce rel evant docunents in a tinely manner, and
maki ng fal se statenents in response to the allegations set forth
i n charge one.

| nasnmuch as the factual findings of the Referee are



supported by the record, we grant the Gievance Commttee’'s
notion to confirmthem find respondent guilty of professiona

m sconduct, and concl ude that he has violated the follow ng Rul es
of Professional Conduct (22 NYCRR 1200.0):

rule 5.5 (a)—practicing lawin a jurisdiction in violation
of the regulation of the |legal profession in that jurisdiction;

rule 8.4 (c)—engagi ng in conduct involving dishonesty,
fraud, deceit, or msrepresentation;

rule 8.4 (d)—engaging in conduct that is prejudicial to the
adm ni stration of justice; and

rule 8.4 (h)—engaging in conduct that adversely reflects on
his fitness as a | awer.

Al t hough the Referee nmade advisory findings that respondent
has violated certain other disciplinary rules, we decline to
sustain those alleged violations inasmuch as they are not
supported by the record.

We have considered, in determ ning an appropriate sanction,
t hat respondent has previously received fromthe Gievance
Comm ttee several letters of caution concerning, inter alia, his
failure to cooperate in prior grievance investigations. W have
al so considered the Referee’s findings in aggravation of the
charges, including that respondent obstructed the disciplinary
process by failing to file a tinely answer to the petition,
failing to serve tinely responses to discovery requests of the
Gievance Commttee, failing to conply wth directives of the
Ref eree concerning di scovery and other prehearing natters, and
maki ng unsubstantiated clains that he either had conplied with
certain of those directives or was unable to do so for nedica
reasons. Accordingly, after consideration of all of the factors
inthis matter, we conclude that respondent shoul d be suspended
fromthe practice of law for a period of three years and until
further order of this Court. Although the Gievance Commttee
requests that the Court direct respondent to make restitution to
t he honeowner associations in the amount of $3,500, we deny that
request inasmuch as the record does not establish that respondent
“Wlfully m sappropriated or m sapplied” those funds within the
meani ng of Judiciary Law 8 90 (6-a). PRESENT: SMTH, J.P.,
CARNI, DEJOSEPH, NEMOYER, AND TROUTMAN, JJ. (Filed June 9, 2017.)



