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Appeal from an order of the Famly Court, Oswego County (Bobette
J. Morin, R), entered August 18, 2009 in a proceedi ng pursuant to
Fam |y Court Act article 6. The order dism ssed the petition for
nodi fi cation of custody.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the petitionis
reinstated and the matter is remtted to Famly Court, Gswego County,
for further proceedings on the petition.

Menorandum  Petitioner nother conmenced this proceedi ng pursuant
to Famly Court Act article 6 seeking comuni cation, including
t el ephone contact, and visitation with the parties’ child. Famly
Court disnmi ssed the petition based on the failure of the nother to
conply with a prior order requiring that she “conpl ete her al cohol and
drug assessnent and physi ol ogi cal assessnent” as a condition precedent
to any further visitation with the child. The nother was incarcerated
at the time the order appealed fromwas entered, but she was rel eased
to parol e supervision during the pendency of this appeal. W note at
the outset that the nother’s rel ease to parol e supervision does not
render the appeal noot inasnuch as the nother did not seek
comuni cation and visitation with the child only for the duration of
her incarceration (cf. Matter of Ryan MB. v Mary R, 43 AD3d 1304).

We conclude that the court erred in dismssing the petition based
on the nother’s failure to conply with a condition precedent. “It is
wel | settled that [comunication and] visitation with a noncustodia
parent is generally presuned to be in a child s best interests”
(Matter of Mark C. v Patricia B., 41 AD3d 1317, 1318). A court | acks
authority to inpose conditions precedent to the resunption of a
parent’s contact and visitation with a child (see Matter of Haneed v
Al at awaneh, 19 AD3d 1135; Matter of Davenport v Quwel een, 5 AD3d
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1079). W therefore reverse the order, reinstate the petition and
remt the matter to Famly Court for further proceedings on the
petition.
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