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Appeal from an order of the Suprenme Court, N agara County
(Richard C. Kloch, Sr., A J.), entered Decenber 18, 2009 in a persona
injury action. The order granted defendant’s notion for summary
j udgment .

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |aw by denying the notion in part and
reinstating the conplaint insofar as it alleges that defendant had
constructive notice of the allegedly dangerous condition and as
nodified the order is affirmed w thout costs.

Menorandum Maria R King (plaintiff) and her husband comenced
this action seeking damages for injuries plaintiff allegedly sustained
when she slipped and fell on an accumul ati on of water that had forned
a puddl e on the floor of defendant’s store. W conclude that Suprene
Court erred in granting defendant’s notion for summary judgnent
di smissing the conplaint to the extent that the conplaint alleges that
def endant had constructive notice of the allegedly dangerous condition
where plaintiff fell (see Brinson v Geneva Hous. Auth., 45 AD3d 1397),
and we therefore nodify the order accordingly.

“I'n seeking sunmary judgnment di sm ssing the conplaint, defendant
had the initial burden of establishing that it did not create the
al | eged dangerous condition and did not have actual or constructive
notice of it” (Pelowv Tri-Miin Dev., 303 AD2d 940, 940-941).
Contrary to plaintiffs’ contention, defendant met its initial burden
on the issues whether defendant created or had actual notice of the
al | egedly dangerous condition, and plaintiffs failed to raise a
triable issue of fact with respect thereto i nasmuch as their
subm ssions in opposition were nmerely specul ative (see Cerkowski v
Price Chopper Operating Co., 68 AD3d 1382, 1384-1385; Baia v Allright
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Par ki ng Buffalo, Inc., 27 AD3d 1153, 1154).

We agree with plaintiffs, however, that defendant failed to neet
its initial burden of establishing that it |acked constructive notice
of the condition in question. It is well established that, “[t]o
constitute constructive notice, a defect nust be visible and apparent
and it nmust exist for a sufficient length of tine prior to the
accident to permt defendant’s enpl oyees to discover and renedy it”
(Gordon v Anmerican Museum of Natural Hi story, 67 Ny2d 836, 837). 1In
support of its notion, defendant submtted, inter alia, the deposition
testinmony of plaintiff in which she stated that, although she did not
observe the water on the floor prior to her fall, after the fall her
right pant leg was saturated with liquid and she observed a “di nner
pl ate size of water” on the floor. Defendant also submtted the
deposition testinony of one of its enployees in which the enpl oyee
stated that, while helping plaintiff after her fall, he observed a

“smal | puddl e” of water that “wasn’t readily noticeable.” He also
testified, however, that “you could see [the water] once you | ooked
for it.” In addition, although defendant submtted the deposition

testinony of the produce manager in which she testified that, on the
norni ng in question, she perforned an inspection of the area and
observed no water and that store enpl oyees conducted safety sweeps,
there is no evidence of the timng of the safety sweeps or that her

i nspection occurred before plaintiff's fall (cf. Cochetti v Wal-Mart
Stores, Inc., 24 AD3d 852, 853). Thus, by its own subm ssions,

def endant raised an issue of fact whether the allegedly dangerous
condition was visible and apparent and existed for a sufficient |ength
of time prior to plaintiff’'s fall to permt its enployees to discover
and renedy it (see generally Russo v YMCA of Geater Buffalo, 12 AD3d
1089, |v dism ssed 5 NY3d 746).
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