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Appeal from an order of the Suprene Court, Jefferson County (Hugh
A Glbert, J.), dated Decenber 7, 2009 in a personal injury action.
The order, anong other things, granted defendant’s notion for summary
j udgment dismissing plaintiffs’ conplaint.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the | aw by denying those parts of defendant’s
noti on seeking summary judgnent dism ssing the Labor Law § 240 (1)
cause of action and the Labor Law 8 241 (6) cause of action insofar as
it is premsed upon the alleged violation of 12 NYCRR 23-1.7 (b) and
reinstating those causes of action to that extent, and by granting
plaintiffs’ cross notion seeking partial summary judgnent on liability
with respect to the Labor Law §8 240 (1) cause of action, and as
nodi fied the order is affirnmed w thout costs.

Menmorandum  Plaintiffs conmenced this Labor Law and common-| aw
negl i gence action seeking damages for injuries sustained by Jeffrey J.
Pitts (plaintiff) when he fell froma colum formin a trench
Plaintiff was standing on the colum formwhile attenpting to
straighten out bolts located in other colum forms in the trench.

When the bar that plaintiff was using slipped off of a bolt, plaintiff
| ost his balance and fell into the trench.

Suprene Court erred in granting that part of defendant’s notion
for sunmmary judgnment dism ssing the Labor Law § 240 (1) cause of
action and in denying plaintiffs’ cross notion for partial summary
judgnment on liability with respect to that cause of action. W
therefore nodify the order accordingly. Plaintiffs established their
entitlement to judgnent as a matter of |aw by denonstrating that
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“plaintiff was not furnished with the requisite safety devices and
that the absence of [such] safety devices was a proxi mate cause of his
injuries” (Wllianms v City of N agara Falls, 43 AD3d 1426, 1427).

Al t hough generally a fall into a trench fromthe ground on either side
is not covered by the statute (see e.g., Bradshaw v Nati onal
Structures, 249 AD2d 921; WIllians v Wite Haven Mem Park, 227 AD2d
923), where, as here, a plaintiff is working or wal king over a pl ank
or simlar support suspended over a trench and falls into it, the
statute applies (see Wld v Marrano/ Marc Equity Corp., 75 AD3d 1099).

The court also erred in granting that part of defendant’s notion
for summary judgnment dismssing the Labor Law 8 241 (6) cause of
action insofar as it’s prem sed upon the alleged violation of 12 NYCRR
23-1.7 (b), and we therefore further nodify the order accordingly.
That regulation is sufficiently specific to support a cause of action
under section 241 (6) (see Barillaro v Beechwood RB Shorehaven, LLC,
69 AD3d 543, 544), and a trench may be consi dered a hazardous opening
within the neaning of the regulation if the opening is sufficiently
| arge (see Sal azar v Noval ex Contr. Corp., 72 AD3d 418, 422). The
court, however, properly granted those parts of defendant’s notion
with respect to the alleged violation of the remaining regul ati ons at
i ssue inasmuch as they are either not sufficiently specific to support
a cause of action (see Partridge v Waterl oo Cent. School Dist., 12
AD3d 1054, 1055-1056), or do not apply to the facts of this case (see
Curley v Gateway Conmmuni cations, 250 AD2d 888, 891-892).

Finally, we conclude that the court properly granted those parts
of defendant’s notion for summary judgnment dism ssing the Labor Law 8§
200 cause of action and the common-|aw negligence claim Defendant
nmet its initial burden of establishing that it did not supervise or
control plaintiff’s manner or nethod of work (cf. Capasso v Kleen Al
of Am, Inc., 43 AD3d 1346, 1348), and plaintiffs failed to raise a
triable issue of fact with respect thereto (see generally Zuckerman v
City of New York, 49 Ny2d 557, 562).
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