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Appeal froma judgnent of the Monroe County Court (Richard A
Keenan, J.), rendered July 25, 2003. The judgnent convicted
def endant, upon a jury verdict, of murder in the second degree,
crimnal possession of a weapon in the second degree and crim na
possession of a weapon in the third degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice and on the | aw by reducing the conviction of nmurder in the
second degree (Penal Law 8 125.25 [2]) to mansl aughter in the second
degree (8 125.15 [1]) and vacating the sentence inposed on count two
of the indictnment and as nodified the judgnment is affirmed, and the
matter is remtted to Monroe County Court for sentencing on the
conviction of manslaughter in the second degree.

Menmorandum  On appeal froma judgnment convicting himupon a jury
verdict of, inter alia, nurder in the second degree (Penal Law §
125.25 [ 2] [depraved indifference nmurder]), defendant contends that
the evidence is legally insufficient to support the conviction. It is
undi sputed that defendant killed the victimby firing a single shot at
cl ose range on a street in the Cty of Rochester shortly before
m dni ght. There were no witnesses to the shooting. In confessing to
the police that he killed the victimand in his testinony at trial,
def endant asserted that he acted in self-defense after the victim a
person previously unknown to himbut fromwhom he had attenpted to
purchase nmari huana, threatened to kill him A prosecution w tness
testified, however, that defendant informed himfollow ng the nurder
that he had killed the victimwhile attenpting to take a neckl ace from
him Regardl ess of defendant’s notive, there was no evidence that
anyone ot her than the victi mwas endangered. Although defendant was
indicted for both intentional and depraved indifference nurder,
def ense counsel noved for a trial order of dism ssal at the close of
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the People’s proof with respect to the depraved indifference nurder
count, contending that the evidence was legally insufficient to
support that charge because “the only evidence adduced in the case is
that there was one shot, fired directly at the deceased.” The basis
for defense counsel’s notion is supported by the Iine of cases,

begi nning with People v Hafeez (100 NY2d 253) and culnminating in
Peopl e v Suarez (6 NY3d 202, 208) and People v Feingold (7 NY3d 288).
As the Court of Appeals stated in People v Payne (3 NY3d 266, 272,
rearg denied 3 NY3d 767), “a one-on-one shooting . . . can al nost
never qualify as depraved indifference murder.” Notably, Hafeez was
deci ded by the Court of Appeals on the very day that the presentation
of evidence in defendant’s trial began.

W initially conclude that, if defendant had not subnmitted proof
at trial, defense counsel’s notion for a trial order of dismssal at
the close of the People’'s proof would have been sufficient to preserve
for our review defendant’s contention that the evidence was legally
insufficient to support the depraved indifference nurder count (cf.
People v Hi nes, 97 Ny2d 56, 61, rearg denied 97 Ny2d 678). Defense
counsel’s notion essentially “anticipat[ed] the change in the | aw
brought by” the Hafeez/ Suarez/Feingold |line of cases (People v Jean-
Baptiste, 11 NY3d 539, 544). W reject the People’s contention that
the noti on woul d not have been sufficient to preserve for our review a
contention that the evidence was |l egally insufficient under Feingold
(7 NY3d at 294), in which the Court of Appeals nmade it clear that
“depraved indifference to human life is a cul pable nmental state.” The
Court of Appeals has al so expressly stated that “it is incorrect to
suggest that an argument under Suarez is fundanentally different from
one based on Feingold” (People v Taylor, 15 Ny3d 518, 522). Thus,
where, as here, a notion for a trial order of dismssal would have
been sufficient to preserve for our review a contention that evidence
is legally insufficient to support a conviction of depraved
i ndi fference nurder under Suarez, it would also be sufficient to
preserve for our review a contention that it is legally insufficient
under Feingold as well (see Taylor, 15 NY3d at 522).

As defendant correctly concedes, however, defendant’s chall enge
to the legal sufficiency of the evidence with respect to the depraved
i ndi fference nurder count is unpreserved for our review because
def ense counsel failed to renew his notion for a trial order of
di sm ssal after presenting evidence (see H nes, 97 Ny2d at 61).
Nevert hel ess, under the circunstances of this case, we exercise our
power to address the unpreserved contention as a matter of discretion
in the interest of justice (see CPL 470.15 [3] [c]; [6] [a]).

Al t hough we acknow edge that the Peopl e advance pl ausi bl e reasons why
we should not do so, we cannot agree with the People’s reasoning
where, as here, a defendant is convicted of a crinme that he plainly
did not commt (see generally People v DeCapua, 37 AD3d 1189, |v

deni ed 8 NY3d 893; People v Packer, 31 AD3d 1169, |v denied 7 Ny3d
869) .

As set forth above, this was a classic one-on-one shooting
i nvolving the potential of harmto only one individual, which the
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Court of Appeals made clear in Payne and Suarez woul d not support a
conviction of depraved indifference nurder. Wile we agree with the
People that the jury could reasonably have concl uded that defendant
acted recklessly rather than intentionally (cf. People v Rodriguez, 43
AD3d 1317, |Iv denied 9 NY3d 1038), the scenario presented herein does
not evince the additional nmens rea of depraved indifference necessary
for a conviction under Penal Law 8 125.25 (2) (see Feingold, 7 NY3d
294). Thus, there is legally insufficient evidence of depraved

i ndi fference murder in this case under the law set forth by the Court
of Appeals in the Iine of cases from Hafeez through Fei ngol d.

The People contend that the evidence is legally sufficient to
support the conviction under the lawin effect at the tinme of
defendant’s trial (see People v Register, 60 Ny2d 270, cert denied 466
US 953), and that we nust apply that |law in assessing the |egal
sufficiency of the evidence herein. Even assum ng, arguendo, that the
definition of depraved indifference nurder set forth in Register was
still the prevailing law at the tine of defendant’s trial (cf. Hafeez,
100 Ny2d at 259), we nevertheless reject the People s contention. As
a general rule, a defendant “is entitled to the application of current
princi pl es of substantive | aw upon his direct appeal fromthe judgnent
of conviction” (People v Collins, 45 AD3d 1472, 1473, |v denied 10
NY3d 861, citing Policano v Herbert, 7 NYy3d 588, 603-604). In People
v Jones (64 AD3d 1158, 1159, |v denied 13 NY3d 860), we applied that
general rule in a case involving the |legal sufficiency of the evidence
of depraved indifference nurder. The People contend that, by stating
in Jean-Baptiste (11 NY3d at 542) that Feingold “should apply to cases
brought on direct appeal in which the defendant has adequately
chal I enged the sufficiency of the proof as to his depraved
i ndi fference nmurder conviction,” the Court of Appeals was inplicitly
stating that Feingold applies only in such circunmstances, i.e., where
the sufficiency of the proof was adequately chall enged to preserve the
i ssue for review by an appellate court. W reject that contention.

We do not interpret that statenment in Jean-Baptiste to nean that the
general rule concerning the law to be applied on direct appeals does
not apply in cases in which we review a defendant’s contention
concerning the legal sufficiency of the evidence as a matter of
discretion in the interest of justice.

The review of the legal sufficiency of the evidence in Jean-
Bapti ste was on the | aw, inasnuch as defendant’s challenge to the
| egal sufficiency of the evidence was preserved for appellate review
The Court’s statenent in Jean-Baptiste (11 NY3d at 542) that the proof
had been “adequately chall enged” was nmade in response to the People’s
contention that, under cases such as People v Dekle (56 Ny2d 835), the
def endant had not objected to the jury charge and thus the | ega
sufficiency of the evidence had to be assessed in terns of the charge,
which reflected the lawin effect at the tine of the defendant’s
trial. In rejecting the People s contention, the Court in Jean-
Baptiste concluded that, in cases in which a defendant preserved the
| egal sufficiency issue by a notion for a trial order of dismssal,
“def ense counsel did not additionally have to take an exception to the
court’s depraved indifference nurder charge” (id. at 544). W do not
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interpret the Court’s statenent as applying to cases in which we
choose to exercise our authority to review an issue as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [a]). In
t he absence of an express directive fromthe Court of Appeals to the
contrary, we decline to adopt the sweeping new rul e proposed by the
Peopl e and thereby to depart from our established practice. |ndeed,
we note that, in Jones (64 AD3d at 1159), we inplicitly rejected the
contention now rai sed by the People. Jones was decided after Jean-
Baptiste, yet we applied the current | aw of depraved indifference
mur der on defendant’s appeal even though the issue had not been
preserved by a notion for a trial order of dismssal.

Wil e we conclude that the evidence is legally insufficient to
support the conviction of depraved indifference nmurder, we further
conclude that the evidence is legally sufficient to support the |esser
i ncl uded of fense of nmanslaughter in the second degree because the
evi dence unequi vocal |y establishes that defendant reckl essly caused
the victims death (Penal Law 8§ 125.15 [1]; see People v Bolling, 49
AD3d 1330). W therefore nodify the judgnent by reducing the
conviction of murder in the second degree to mansl aughter in the
second degree (8 125.15) and vacating the sentence inposed on count
two of the indictnent (see CPL 470.15 [2] [a]), and we remt the
matter to County Court for sentencing on that conviction (see CPL
470.20 [4]).

Entered: April 1, 2011 Patricia L. Mrgan
Clerk of the Court



