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Appeal from an order of the Suprenme Court, Monroe County (James
P. Murphy, J.), entered August 20, 2010 in a |legal mal practice action.
The order granted the notion of defendants for summary judgnent
di sm ssing the anended conpl ai nt.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |aw by denying the notion in part and
reinstating the anmended conplaint, as anplified by the bill of
particul ars and supplenental bill of particulars, against defendants
Gates & Adans, P.C. and Douglas S. Gates concerning their
investigation and valuation of plaintiff’s separate property, their
i nvestigation of the paynment of the sum of $315,000 relative to a note
held by plaintiff and their investigation of the deposit by plaintiff
of approximately $60, 000 in pension nonies into a joint account and as
nodified the order is affirmed w thout costs.

Menorandum Plaintiff commenced this |egal mal practice action
alleging, inter alia, that defendants were negligent in representing
himduring the trial of a matrinonial action and on a subsequent
appeal. In a prior appeal concerning the instant |egal mal practice
action, we determned, inter alia, that Suprene Court (Sirkin, J.)
erred in granting defendants’ cross notion seeking sunmary judgnent
di sm ssing the conplaint (Rupert v Gates & Adanms, P.C., 48 AD3d 1221).
In this appeal, we conclude that Supreme Court (Mirphy, J.) erred in
granting those parts of defendants’ subsequent notion for sunmary
j udgnment di sm ssing the anended conpl ai nt agai nst defendants Gates &
Adanms, P.C. and Douglas S. Gates insofar as the amended conplaint, as
anplified by the bill of particulars and what we deemto be a
supplenmental bill of particulars, alleges that those tw defendants
were negligent in their representation of plaintiff in the matrinonial
action with respect to their investigation and val uati on of
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plaintiff’s separate property; their investigation of the paynent of
t he sum of $315,000 relative to a note held by plaintiff; and their

i nvestigation of the deposit by plaintiff of approximtely $60,000 in
pensi on nonies into a joint account. W therefore nodify the order
accordingly. W agree with defendants Anthony J. Adans, Jr. and

M chael J. Townsend to the extent that they contend, as an alternate
ground for affirmance with respect to them (see Parochial Bus Sys. v
Board of Educ. of Gty of N Y., 60 Ny2d 539, 545-546; Cataract Metal
Finishing, Inc. v Gty of Niagara Falls, 31 AD3d 1129, 1130), that

t hey cannot be held |iable because they were not negligent in their
limted involvenent with the matrinonial action (see Business
Corporation Law 8 1505 [a]). W therefore conclude that the court did
not err insofar as it granted summary judgnent dism ssing the anmended
conpl ai nt agai nst those two defendants.

As a threshold issue, we reject plaintiff’s contention that the
court erred in entertaining defendants’ present notion for summary
judgment. Although plaintiff is correct that successive notions for
summary judgnent are generally disfavored (see G ardina v Lippes, 77
AD3d 1290, 1291, |v denied 16 NYy3d 702), here nuch of the discovery
relevant to the instant notion was conducted after defendants’ prior
cross notion for summary judgnment, and there was thus a sufficient
basis for the instant notion (see id.; Taillie v Rochester Gas & El ec.
Corp., 68 AD3d 1808, 1809-1810). There is no merit to plaintiff’s
further contention that the affidavit submtted by the attorney for
defendants, to which various exhibits were attached, was insufficient
to support the notion (see CPLR 3212 [b]; R vas v Metropolitan
Suburban Bus Auth., 203 AD2d 349, 350).

Plaintiff further contends that the court erred in concluding
that it was required to grant defendants’ instant notion on the ground
that the prior determ nation of Justice Sirkin that plaintiff’s
failure to perfect an appeal fromthe final judgnent in the
mat ri noni al action barred this |egal mal practice action was the | aw of
the case. W agree with plaintiff. Al though our decision in the
prior appeal does not so indicate (Rupert, 48 AD3d 1221), the issue
whet her this |legal mal practice action is barred by plaintiff’s failure
to perfect an appeal fromthe judgnent in the matrinonial action was
before us on that appeal. As previously noted, we determ ned that
Justice Sirkin erred in granting defendants’ cross notion for summary
j udgment dismissing the conplaint (id.). In soruling on the nerits
of the cross notion, we necessarily rejected the very prem se upon
whi ch the court denied the instant notion for summary judgnent and,
al t hough the doctrine of |aw the case applies to courts of coordinate
jurisdiction, it does not apply herein in light of the decision of
this Court on the prior appeal (see generally Matter of El-Roh Realty
Corp., 74 AD3d 1796, 1798).

Addr essi ng next those parts of the notion seeking summary
j udgment di sm ssing the anmended conpl aint agai nst Gates & Adans, P.C.
and Douglas S. Gates (hereafter, defendants), we conclude that the
vast majority of the allegations of |egal malpractice in the anmended
conplaint, as anplified by the bill of particulars and suppl enent al
bill of particulars, are lacking in nmerit. Indeed, defendants net



.3 249
CA 10- 02291

their initial burden on the notion with respect thereto, and plaintiff
failed to raise an issue of fact in opposition (see Pignataro v Wl sh,
38 AD3d 1320, |v denied 9 NY3d 849; see generally Zuckerman v City of
New Yor k, 49 Ny2d 557, 562). Although certain allegations of

mal practice have nerit, they do not warrant the reinstatenent of the
anended conplaint with respect to them Specifically, plaintiff is
correct that defendants erred in failing to contend in the matrinoni a
action that the court in that action should not value the entire
contents of $54,725 in househol d goods as an asset of plaintiff and
shoul d not doubl e-count an assessnent of novi ng expenses | evied
against plaintiff. |In addition, defendants failed to obtain a proper
val uati on of certain Canadian real property owned by plaintiff.
Nevert hel ess, we conclude that the court did not err in granting

def endants’ notion concerning those alleged errors because they coul d
have been corrected on an appeal fromthe final judgnment in the

matri moni al action, and plaintiff consented to the dism ssal on the
merits of any appeal in the matrinonial action as part of the globa
settl ement resolving a bankruptcy proceeding in which he was invol ved.
In doing so, plaintiff precluded pursuit of the very nmeans by which
defendants’ representation of plaintiff in the matrinonial action
coul d have been vindicated (see e.g. Rodriguez v Fredericks, 213 AD2d
176, 178, |v denied 85 Ny2d 812; cf. N A Kerson Co. v Shayne, Dachs,
Wei ss, Kol brenner, Levy, 59 AD2d 551, affd 45 Ny2d 730, rearg denied
45 Ny2d 839). W therefore conclude that plaintiff, by virtue of his
gl obal settlenment, waived the right to raise those shortconmngs in
this |l egal mal practice action.

We further conclude, however, that the foregoing waiver analysis
does not apply with respect to plaintiff’s aforenmentioned clains that
def endants were negligent with respect to the investigation and
val uation of plaintiff’s separate property, their investigation of the
payment of the sum of $315,000 relative to a note held by plaintiff,
and their investigation of the deposit by plaintiff of approxinately
$60, 000 in pension nmonies into a joint account. Defendants failed to
meet their initial burden on those parts of the notion concerning
those clains (see Pignataro, 38 AD3d 1320; see generally Zuckerman, 49
NY2d at 562). The waiver analysis based on plaintiff’s gl oba
settl ement does not apply to those purported deficiencies in
defendants’ representation of plaintiff in the matrinonial action
because the appeal fromthe final judgnent in the matrinonial action
woul d not have permtted defendants or substitute counsel for
plaintiff to address questions regarding the failure to trace
plaintiff’'s separate property into the marriage and to | ocate evidence
both proving plaintiff’s paynent of $315, 000 on an outstandi ng note
and denonstrating that $60,000 of plaintiff’s pension nonies had been
transferred to a joint account to be shared with plaintiff’s former
wife. Finally, defendants will not be heard to contend that
plaintiff’s involvenment with the preparation of the matrinonial action
for trial bars himfromraising those deficiencies. An attorney
generally is not permtted to shift to the client the |egal
responsibility that the attorney was hired to undertake because of his
or her superior know edge (see Northrop v Thorsen, 46 AD3d 780, 783).

I ndeed, it is well settled that “[a]n attorney has the responsibility
to investigate and prepare every phase of his [or her] client’s case”
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(Rosenstrauss v Jacobs & Jacobs, 56 AD3d 453, 453 [internal quotation
marks omitted]).

Finally, we have reviewed plaintiff’s remaining contentions and
conclude that they are without nerit.

Entered: April 1, 2011 Patricia L. Mrgan
Clerk of the Court



