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PRESENT: PERADOTTO, J.P., LINDLEY, SCONI ERS, AND MARTOCHE, JJ.

IN THE MATTER OF TODD M SM TH, PETI TI ONER,
\% MVEMORANDUM AND ORDER

HON. JAMES C. TORMEY, DI STRICT ADM NI STRATI VE
JUDGE, FIFTH JUDI Cl AL DI STRI CT, COUNTY OF
ONONDAGA, AND ONONDAGA COUNTY BAR ASSCOCI ATI ON
ASSI GNED COUNSEL PROGRAM I NC., AS PARTI ES

| NTERESTED | N THE DETERM NATI ON, RESPONDENTS.

GARY H COLLI SON, LIVERPOOL, FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY CGENERAL, ALBANY ( FRANK BRADY OF
COUNSEL), FOR RESPONDENT HON. JAMES C. TORMEY, DI STRI CT ADM NI STRATI VE
JUDGE, FIFTH JUDI Cl AL DI STRI CT.

BOND, SCHCENECK & KING PLLC, SYRACUSE (JONATHAN B. FELLOWS OF
COUNSEL), FOR RESPONDENTS COUNTY OF ONONDAGA AND ONONDAGA COUNTY BAR
ASSOCI ATI ON ASSI GNED COUNSEL PROGRAM I NC., AS PARTI ES | NTERESTED I N
THE DETERM NATI ON

Proceedi ng pursuant to CPLR article 78 (initiated in the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Department pursuant to CPLR 506 [b] [1]) to annul an adm nistrative
review of fee award.

It is hereby ORDERED that the petition is unaninously granted in
part and the determ nation is annulled on the | aw w thout costs.

Menorandum  Petitioner conmenced this original CPLR article 78
proceedi ng seeking, inter alia, to annul the adm nistrative
determ nation of respondent District Adm nistrative Judge (hereafter,
Adm ni strative Judge) that Onondaga County Court (hereafter, County
Court), which presided over the crimnal proceeding in question, had
no authority to appoint petitioner as assigned counsel in the crimna
proceeding or to award legal fees to petitioner. W agree with
petitioner that the Adm nistrative Judge exceeded his authority
pursuant to 22 NYCRR 127.2 (b) and thus grant that part of the
petition seeking to annul the adm nistrative determ nation (see CPLR
7803 [2]; 7806).

This proceeding arises frompetitioner’s representation of the
defendant in a high profile nurder prosecution in County Court. G ven
the conpl ex nature of the case, the defendant’s retained counse
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requested that petitioner assist with the defense, and petitioner
agreed to do so. At the tinme, petitioner was not on a panel |ist of
respondent Onondaga County Bar Associ ation Assi gned Counsel Program
Inc. (hereafter, ACP), a not-for-profit corporation responsible for
provi ding | egal services to indigent persons in Onondaga County.

After the defendant exhausted her financial resources during pretria
proceedi ngs, County Court appointed the defendant’s retained counse
as assigned counsel, and petitioner continued to serve as co-counsel .
Meanwhi | e, petitioner applied to be placed on the ACP panel list for
m sdeneanors, and his application was granted. Two weeks after the
jury returned its verdict in the at-issue crimnal proceeding,
petitioner was placed on the ACP panel list for felonies. After the
conpletion of the trial, County Court determ ned that the defendant

| acked the neans to retain counsel and ordered that petitioner
therefore “continue to represent [her] at County expense . . . [u]ntil
the matter is conpleted.” Petitioner requested that ACP conpensate
him for services rendered to the defendant during the trial, and al so
submtted an affidavit of extraordinary circunstances seeking
conpensation in excess of the statutory maxi mum (see County Law § 722-
b [2] [b]). ACP denied petitioner’s request for paynment because
petitioner was “off panel”. Upon petitioner’s appeal to ACP s
Executive Conmittee, the Executive Committee affirnmed the denial of
petitioner’s request for conpensation.

Petitioner thereafter noved in County Court for an order pursuant
to County Law 8§ 722-b and 22 NYCRR 1022.12 granting fees in excess of
the statutory limts for assigned counsel. Respondent County of
Onondaga (hereafter, County) and ACP opposed the notion, contending
that petitioner was ineligible for appointnent as assigned counsel,
and that County Court was obligated to assign counsel pursuant to the
pl an adopted by the County and set forth in ACP s handbook. County
Court granted petitioner’s notion and ordered that ACP conpensate
petitioner for his services rendered fromthe tinme petitioner was
first included on an ACP panel list through the concl usion of the
crim nal proceeding.

The County and ACP requested that the Adm nistrative Judge review
County Court’s order pursuant to 22 NYCRR 127.2 (b). The
Adm ni strative Judge thereupon rendered an admi nistrative
determ nation granting the application of the County and ACP,
determ ning that petitioner “never tinely applied to be appointed for
ACP nor was he qualified to be appointed by ACP as a second- seat ed
counsel.” Noting that it was not within County Court’s “purview to
appoint a person that is not on the ACP panel in accordance with §
722-b of County Law,” the Adm nistrative Judge concluded that “there
was no authority to award any fees” to petitioner. He further
concluded that “any legal fee award” to petitioner would have been
“excessive.” In reaching his determ nation, the Adm nistrative Judge
rejected the contention of petitioner that adm nistrative review
should be limted to “review of paynments for extraordinary
ci rcunstances only,” concluding instead that he was vested with the
authority to review conpensation pursuant to 22 NYCRR 127.2. That was
error.
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As an initial matter, we reject the contention of the County and
ACP that this Court |acks the power to review the adm nistrative

determ nation. “[A]lthough our authority to review the nerits of
orders awardi ng conpensation to assigned counsel is extrenely
curtailed . . ., we do have the authority to review chall enges rel ated

to the court’s power to assign and conpensate counsel pursuant to a
pl an or statute” (Goehler v Cortland County, 70 AD3d 57, 61; see
Matter of Harvey v County of Rensselaer, 83 Ny2d 917, 918; Matter of
Parry v County of Onondaga, 51 AD3d 1385, 1387; Matter of Legal Aid
Socy. of Orange County v Patsal os, 185 AD2d 926). Here, the

Adm ni strative Judge set aside the conpensation award on the ground
that County Court had no authority under the ACP plan or County Law 8§
722-b to assign petitioner or to award himfees. Thus, the

determi nation directly inplicated County Court’s power to assign and
conpensat e counsel pursuant to a plan or statute, bringing the review
of the determi nation within our purview (see generally Matter of
Director of Assigned Counsel Plan of City of N.Y.[Bodek], 87 Ny2d 191,
Goehler, 70 AD3d at 61). Stated differently, because the

determ nation of the Adm nistrative Judge was a judicial or quasi-
judicial action, as opposed to a strictly adnministrative action,
prohibition lies (see Siegel, NY Prac 8 559 [4th ed]).

On the merits, we agree with petitioner that the Adm nistrative
Judge exceeded his authority pursuant to 22 NYCRR 127.2 (b). That
rule provides that the appropriate admnistrative judge may review an
order of a trial judge “wth respect to a claimfor conpensation in
excess of the statutory limts . . . [and] may nodify the award if it
is found that the award reflects an abuse of discretion by the trial
j udge” (enphasis added). Thus, under the plain | anguage of the rule,
an admnistrative judge’s authority is limted to nodifying an excess
conpensation award if the anmount awarded is determ ned to be an abuse
of discretion. Here, the Adm nistrative Judge determ ned that the
court had “no authority to award any fees to an attorney who i s not
appointed by the [c]ourt prior to rendering the services, and who was
not qualified by the accepted rules to handle a case such as this.”
That determination is outside the purview of 22 NYCRR 127.2 (b). W
therefore grant that part of the petition seeking to annul the
adm nistrative determ nation (see CPLR 7803 [2]).

Petitioner’s second request for relief, i.e., a judgnment
“determning that the [p]etitioner be paid for his services . . . in
accordance with” County Court’s March order, is rendered unnecessary
by our annul ment of the adm nistrative determ nation. Although the
County and ACP contend that County Court’s appoi ntnment of petitioner
as assigned counsel was unauthorized i nasmuch as petitioner was not
“qual i fied” under ACP rules and therefore was not “assigned in
accordance with a plan of a bar association conformng to the
requi renents of [County Law 8§ 722]” (County Law 8 722-b [1] [enphasis
added] ), the validity of that contention is not an issue that is
properly before us in this proceeding. Rather, the County and/or ACP
shoul d have conmenced a CPLR article 78 proceeding seeking a wit of
prohi bition on the ground that County Court was acting in the absence
or in excess of its jurisdiction pursuant to County Law 8 722 (see



4. 333
OP 10- 02073

generally Matter of McNamara v Torney, 42 AD3d 971, 972), or should
have sought | eave to appeal from County Court’s order (see CPLR 5701
[c]). The County and/or ACP failed to do so, and the tinme within
which to seek | eave to appeal or to commence a CPLR article 78
proceedi ng has expired (see CPLR 217 [1]; 5513 [b]). W therefore
concl ude that the County and ACP are bound by County Court’s order,
and that relief in the formof mandanus i s unnecessary.

Entered: April 1, 2011 Patricia L. Morgan
Clerk of the Court



