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Appeal froma judgnent of the Suprene Court, Monroe County
(Stephen R Sirkin, A J.), rendered April 15, 2004. The judgment
convi cted defendant, upon a jury verdict, of burglary in the first
degree (two counts), assault in the second degree, assault in the
third degree (four counts) and unlawful inprisonnment in the first
degree (two counts).

It is hereby ORDERED that the judgnment so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice by reducing the conviction of assault in the second degree to
attenpted assault in the second degree and vacating the sentence
i nposed on the fourth count of the indictnment and as nodified the
judgnent is affirnmed, and the matter is remtted to Suprene Court,
Monroe County, for sentencing on the conviction of attenpted assault
in the second degree.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of, inter alia, two counts of burglary in the
first degree (Penal Law 8 140.30 [2], [3]), one count of assault in
the second degree (8 120.05 [2]), and four counts of assault in the
third degree (8 120.00 [1]). Suprene Court properly refused to
suppress the showup identifications of defendant by the two victims.

Al t hough showup identification procedures are generally disfavored
(see People v Ortiz, 90 Ny2d 533, 537), such procedures are permtted
“where [they are] reasonable under the circunstances--that is, when
conducted in cl ose geographic and tenporal proximty to the crine--and
t he procedure used was not unduly suggestive” (People v Brisco, 99
NY2d 596, 597; see Otiz, 90 Ny2d at 537; People v Jackson, 78 AD3d
1685, |v denied 16 NY3d 743). Here, the showup identification
procedure took place at the scene of the crine, within 90 m nutes of
the comm ssion of the crinme and in the course of a continuous, ongoing
i nvestigation (see Brisco, 99 NY2d at 597; see People v Wall, 38 AD3d
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1341, |Iv denied 9 NY3d 852; People v Boyd, 272 AD2d 898, |v denied 95
NY2d 850). Inasrmuch as the two victins were placed in different
police vehicles and remai ned apart throughout the showup
identification procedure, “it cannot be said that the [victins] were
in such proximty while view ng [defendant] that there was an
increased likelihood that if one of them made an identification the
other[] would concur” (People v Pross, 302 AD2d 895, 896, |v denied 99
NY2d 657 [internal quotation marks omtted]; see also People v MCee,
294 AD2d 937, |v denied 98 Ny2d 699). W further note that the People
presented testinony at the Wade hearing that, prior to the showip
identification procedure, one of the victins spontaneously identified
def endant as one of the perpetrators. Thus, the court properly
refused to suppress the showup identification of that victimon the
addi tional ground that the showup identification procedure was nerely
confirmatory (see People v Buskey, 13 AD3d 1058; Peopl e v Burroughs,
11 AD3d 1028, |v denied 3 NY3d 755; People v Santiago, 2 AD3d 263, |v
deni ed 2 Ny3d 765).

Defendant’ s chall enges to the | egal sufficiency of the evidence
are not preserved for our review inasrmuch as he failed to renew his
notion for a trial order of dism ssal after presenting evidence (see
Peopl e v Lane, 7 Ny3d 888, 889; People v DelLee, 79 AD3d 1664; People v
Baker, 67 AD3d 1446, |v denied 14 NY3d 769). Neverthel ess, we agree
wi th defendant that the evidence of physical injury is legally
insufficient to support his conviction of assault in the second
degree, and we therefore exercise our power to review that contention
as a matter of discretion in the interest of justice (see CPL 470.15
[6] [a]). Although the victimtestified that defendant and the
codefendants attenpted to el ectrocute himby dousing himw th water
and then touching the frayed end of an electrical cord to his skin
multiple times, the victimfurther testified that he felt only a
“little shock.” Thus, as the People correctly concede, they failed to
present evidence establishing either physical inpairnment or
substantial pain (see Penal Law 8 10.00 [9]; People v Lews, 294 AD2d
847). W reject defendant’s further contention, however, that the
el ectrical cord did not constitute a “ ‘[d]angerous instrunent’ ” (8
10.00 [13]). Under the circunmstances in which it was used, the
el ectrical cord was “readily capabl e of causing death or other serious
physical injury” (id.; see generally People v Still, 26 AD3d 816, 817,
| v denied 6 NY3d 853; People v Mol nar, 234 AD2d 988, |v denied 89 Ny2d
1038; People v Wade, 232 AD2d 290, |v denied 89 Ny2d 989). W
therefore nodify the judgnment by reduci ng defendant’s conviction of
assault in the second degree to the | esser included offense of
attenpted assault in the second degree (88 110.00, 120.05 [2]; see CPL
470.15 [2] [a]), and we remt the matter to Suprenme Court for
sentencing on the fourth count of the indictnent. View ng the
evidence in light of the elements of the crime of burglary in the
first degree as charged to the jury (see People v Danielson, 9 NY3d
342, 349), we reject defendant’s contention that the verdict with
respect to the counts of the indictnment charging that crinme is against
t he wei ght of the evidence (see generally People v Bl eakley, 69 Ny2d
490, 495).
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Def endant’ s constitutional challenge to the persistent felony
of fender statute is not properly before us inasnuch as there is no
indication in the record that the Attorney General was given the
requi site notice of that challenge (see Executive Law 8 71 [3]; People
v Schaurer, 32 AD3d 1241). 1In any event, that contention is not
preserved for our review (see People v Perez, 67 AD3d 1324, 1326, |v
denied 13 NY3d 941; People v Phillips, 56 AD3d 1168, |v denied 11 Ny3d
928), and it is without nerit (see People v Porto, 16 NY3d 93, 102;
see generally People v Quinones, 12 NY3d 116, 122-131, cert denied __

US , 130 S O 104; People v Rivera, 5 Ny3d 61, 66-68, cert denied
546 US 984).
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