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Appeal from a judgnment of the Suprene Court, Erie County (Joseph
D. Mntz, J.), entered Decenber 29, 2009 in a nedical mal practice
action. The judgnment, inter alia, dismssed the second anended
conpl ai nt agai nst def endant Bhavansa Padnmanabha, M D.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiff, Wal demar H.  Jurkowski, by the guardi an of
hi s person and property, appeals fromthree judgnments, each of which
di sm ssed the second anmended conplaint in this nedical mal practice
action agai nst one of the defendants. W note at the outset that we
previously denied, with | eave to renew at oral argunent of the
appeal s, the notions of each defendant to dism ss the appeal fromthe
j udgnment agai nst that defendant based upon plaintiff’'s alleged failure
to perfect the appeal by the deadline set by this Court. Defendants
renewed their notions at oral argunent and, upon further
consi deration, we adhere to our original decision to deny the notions.

W reject plaintiff’s contention in each appeal that Suprenme
Court erred in denying his notion to set aside the jury verdict as
agai nst the weight of the evidence (see generally CPLR 4404 [a]). “A
jury’s verdict--particularly one rendered in favor of :
defendant[s] in a negligence action--will not be disturbed unless the
evidence is found to preponderate so heavily in favor of the |osing
party that ‘the jury could not have reached its verdict on any fair
interpretation of the evidence’ ” (Mnahan v Devaul, 271 AD2d 895,
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895-896; see Lolik v Big V Supermarkets, 86 NyY2d 744, 746), and that
is not the case here. According to plaintiff, defendants were
negligent by, inter alia, allowing plaintiff to | eave the energency
room of defendant Sheehan Menorial Hospital (Hospital) w thout an
adequat e understandi ng of the severity of his nedical condition. The
jury was presented with conflicting versions of the circunstances
surrounding plaintiff’s decision to | eave the energency roomprior to
receiving a diagnosis, and we decline to disturb the jury' s resolution
of the resulting credibility issues (see Hall v Prestige Renodeling &
Hone Repair Serv., 192 AD2d 1098).

Contrary to plaintiff's further contention in each appeal, the
court properly determned that the additional allegations in the
“supplenental ” bills of particulars, including the allegation that the
Hospi tal and def endant Bhavansa Padnanabha, M D. failed to physically
restrain plaintiff fromleaving the energency room are new and
distinct theories of liability not previously raised (see Barrera v
City of New York, 265 AD2d 516, 518; Oros v Yick Mng Yip Realty, 258
AD2d 387; see generally CPLR 3043 [b]). Thus, although | abel ed as
“suppl enental ,” they were actually anended bills of particulars.
| nasmuch as the anended bills of particulars were served w thout |eave
of the court after the note of issue was filed, they were a nullity
with respect to those newly alleged theories (see Bartkus v New York
Met hodi st Hosp., 294 AD2d 455; Barrera, 265 AD2d at 518). W al so
reject plaintiff’s contention in each appeal that the court abused its
di scretion in denying plaintiff’s notion to quash the subpoena of
def endant Madan G Chugh, M D. concerning the testinony of the
guardi an of plaintiff’s person and property (guardian). The guardi an
has the authority to make decisions regarding plaintiff’s finances and
nedi cal treatment (see generally Mental Hygiene Law 8§ 81.21 [a]; 8
81.22 [a]), and he therefore is in a unique position to testify with
respect to plaintiff’s future care and plans (see generally Kooper v
Kooper, 74 AD3d 6, 16-17).

W reject plaintiff’s contention in appeal No. 3 that the court
erred in granting the Hospital’'s notion for a directed verdict at the
close of plaintiff’'s case with respect to the clains for direct
negl i gence agai nst the Hospital regarding its non-physician enpl oyees
i nasmuch as plaintiff failed to present evidence of negligence that
was attributable to any of those enpl oyees (see generally CPLR 4401).

Finally, we have reviewed plaintiff’s remaining contentions in
each appeal and conclude that they are without nerit.

Entered: June 17, 2011 Patricia L. Mrgan
Clerk of the Court



