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Appeal froma judgnent of the Suprenme Court, Erie County (Tinothy
J. Walker, A J.), entered July 19, 2010 in a personal injury action.
The judgnent dism ssed the conplaint upon a jury verdict of no cause
of action.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Plaintiff appeals froma judgnent dism ssing his
conplaint in this personal injury action entered upon a jury verdict
of no cause of action. The action arises froman autonobile accident
al l egedly caused by faulty brakes in plaintiff’'s vehicle. Plaintiff
had purchased the used vehicle from defendant approxi mately seven
weeks prior to the accident and, according to plaintiff, defendant
serviced the vehicle' s brakes 10 days before the acci dent based on
plaintiff’s conplaints about the brakes. The conplaint, as anplified
by the bill of particulars, alleged that defendant negligently
i nspected the vehicle upon sale and thereafter negligently repaired
t he vehicle’ s brakes.

Plaintiff contends that Supreme Court erred in giving an adverse
i nference charge at trial based upon plaintiff’s failure to preserve
the vehicle followi ng the accident so that it could be inspected by
defendant. W reject that contention. The vehicle was repossessed
while at the collision shop for at |east one nonth after the accident

because plaintiff failed to make nonthly paynments to his | ender. “New
York courts . . . possess broad discretion to provide proportionate
relief to the party deprived of . . . lost evidence, such as

precl udi ng proof favorable to the spoliator to restore bal ance to the
litigation, requiring the spoliator to pay costs to the injured party
associated with the devel opnent of replacenent evidence, or enploying
an adverse inference instruction at the trial of the action” (Otega v
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City of New York, 9 NY3d 69, 76), “and an inposition of sanctions wl|l
not be disturbed [a] bsent a clear abuse of discretion” (Merrill v
Elmra Hgts. Cent. School Dist., 77 AD3d 1165, 1166 [internal
guotation marks omtted]). Here, we perceive no abuse of the court’s
di scretion in giving an adverse inference charge. Wile the vehicle
was still in plaintiff’s control at the collision shop follow ng the
accident, plaintiff contacted an attorney, thus indicating an

awar eness that the vehicle may be needed for litigation. Although
plaintiff preserved the vehicle' s rear brake hose, he failed to
preserve the sway bar, which he clained was defective. Mbreover, as
plaintiff’s expert w tness acknow edged, the photograph of the
vehicle s brake line and sway bar admtted in evidence at trial was
taken at the collision shop while the vehicle was lifted, which
altered the positioning of the brake line and the sway bar and the
space between them In addition, defendant’s expert testified that

t he photograph did not provide any indication of depth. W thus agree
with the court that the photograph was not an adequate substitute
either for the vehicle itself or for the sway bar, warranting the
adverse inference charge.

Plaintiff further contends that the Honorable Tinothy J. Wl ker,
who was serving as an Acting Suprenme Court Justice (hereafter, trial
court), was precluded fromgiving an adverse inference charge because
Justice M chal ek had previously denied defendant’s pretrial notion to

di sm ss the conplaint on spoliation grounds. |In denying the pretrial
notion, Justice Mchalek stated in his oral decision that, inter alia,
def endant had not “denonstrated any prejudice.” According to

plaintiff, that ruling constituted the |aw of the case and barred the
trial court fromgranting defendant’s request for an adverse inference
charge. W reject that contention. “The doctrine of |aw of the case
applies to the sane question in the sane case” (Tillnman v Wnen’s
Christian Assn. Hosp., 272 AD2d 979, 980 [internal quotation marks
omtted]), and whether dismssal is warranted on spoliation grounds is
not the “sane question” as whether an adverse inference charge at

trial is appropriate (id.). Indeed, the pretrial ruling that

di sm ssal was not warranted on spoliation grounds “was based on the
facts and | aw presented by the parties in that procedural posture, and
no nore” (191 Chrystie LLC v Ledoux, 82 AD3d 681, 682), and that
pretrial ruling did not bar the trial court fromdetermning at a
subsequent juncture of the litigation that a | esser sanction was
appropriate (see e.g. Rodriguez v 551 Realty LLC, 35 AD3d 221). Nor
does the doctrine of |law of the case apply to the pretrial

determ nation of Justice Mchal ek that defendant failed to denonstrate
prejudi ce, inasmuch as the trial court’s determnation to the contrary
was based on further evidence devel oped at trial, including the
testimony of the expert witnesses (see 191 Chrystie LLC, 82 AD3d at
682) .

W agree with plaintiff that the court erred in admtting in
evi dence a docunent fromhis enploynent file because it contained
doubl e hearsay and did not fall within an exception to the hearsay
rule (see generally Huff v Rodriguez, 45 AD3d 1430, 1431-1432; State
Farm Mut. Auto. Ins. Co. v Langan, 18 AD3d 860, 862-863). W
concl ude, however, that such error is harm ess inasnuch as the hearsay
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statenents did not bear on the issue of defendant’s negligence (see
Chri stopher v Coach Leasing, Inc., 66 AD3d 1522; Evans v Newar k- Wayne
Community Hosp., Inc., 35 AD2d 1071). Finally, plaintiff’s contention
that the court erred in admtting evidence of his post-accident drug
use is raised for the first tinme on appeal and thus is not properly
before us (see Ci esinski v Towmn of Aurora, 202 AD2d 984, 985).

Entered: June 17, 2011 Patricia L. Mrgan
Clerk of the Court



