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IN THE MATTER OF W LLI AM EDWARDS, PETI TI ONER,
\% MVEMORANDUM AND ORDER

BRI AN FI SCHER, COWM SSI ONER, NEW YORK STATE
DEPARTMENT OF CORRECTI ONAL SERVI CES, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (EDWARD L. CHASSI N OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY ( MARCUS J. MASTRACCO OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Departnent by order of the Suprenme Court, Woning County [Mark H
Dadd, A. J.], entered March 11, 2011) to review a determ nation of
respondent. The determ nation found after a Tier IlIl hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation so appealed fromis
unani nously nodified on the law and the petition is granted in part by
annul ling that part of the determ nation finding that petitioner
violated inmate rule 113.25 (7 NYCRR 270.2 [B] [14] [xv]) and vacating
the penalty and as nodified the determnation is confirnmed w thout
costs, respondent is directed to expunge from petitioner’s
institutional record all references to the violation of that inmate
rule and the matter is remtted to respondent for further proceedings
in accordance with the foll owm ng Menorandum Petitioner conmenced
this CPLR article 78 proceedi ng seeking to annul the deterni nation,
following a Tier Il hearing, that he violated inmate rules 113.25 (7
NYCRR 270.2 [B] [14] [xv] [drug possession]) and 114.10 (7 NYCRR 270. 2
[B] [15] [i] [smuggling]). Although petitioner contends that the
determ nation finding that he violated inmate rule 113.25 is not
supported by substantial evidence, his plea of guilty to that
viol ation precludes our review of that contention (see Matter of Cross
v Goord, 2 AD3d 1425).

Petitioner further contends that the Hearing Oficer failed to
conplete the Tier Il hearing in a timely manner. Al though the
heari ng was conpl eted nore than 14 days after “the witing of the
m sbehavi or report” (7 NYCRR 251-5.1 [b]), we neverthel ess reject
petitioner’s contention inasmuch as the Hearing Oficer obtained valid
extensions and the hearing was conpleted within the extended tine
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period. “In any event, the tinme requirenent set forth in 7 NYCRR
251-5.1 (b) is nerely directory, . . . not mandatory, and there has

been no showi ng by petitioner that he suffered any prejudice as a
result of the delay” (Matter of Crosby v Selsky, 26 AD3d 571, 572).
There is no support in the record for the contention of petitioner
that the Hearing O ficer’s determ nation was influenced by any all eged
bi as agai nst petitioner (see Matter of Rodriguez v Herbert, 270 AD2d
889, 890). “ ‘The nmere fact that the Hearing Oficer rul ed agai nst
the petitioner is insufficient to establish bias’ ” (Matter of \Wade v
Coonbe, 241 AD2d 977).

W agree with petitioner, however, that he was denied his right
to call a material witness at the hearing. An “inmte my cal
W tnesses on his [or her] behalf provided their testinony is material,
is not redundant, and doing so does not jeopardize institutiona
safety or correctional goals” (7 NYCRR 253.5 [a]; see Matter of MlIler
v Goord, 2 AD3d 928, 929-930). Here, the Hearing O ficer denied
petitioner’s request to call an enpl oyee of the Departnent of
Corrections, and petitioner subsequently entered his plea of guilty to
the alleged violations. Because the Hearing Oficer failed to state a
good faith basis for the denial of that request, such denial
constitutes a constitutional violation, and the proper renedy is
expungenent (see Matter of Caldwell v Goord, 34 AD3d 1173, 1174-1175;
Matter of Alvarez v Goord, 30 AD3d 118, 119-120; Matter of Reyes v
Goord, 20 AD3d 830). Contrary to respondent’s contention, the
testimony of the witness in question would not have been redundant,
nor would it have been irrelevant or immterial to the issue whether
t he substance found in petitioner’s cell constituted a controlled
substance (cf. Matter of Bunting v Fischer, 85 AD3d 1473; WMatter of
Thorpe v Fischer, 67 AD3d 1101). W therefore nodify the
determ nation and grant the petition in part by annulling that part of
the determ nation finding that petitioner violated inmate rule 113. 25,
and we direct respondent to expunge frompetitioner’s institutiona
record all references to the violation of that inmate rule. The
testinmony at issue, however, would have been irrelevant to the issue
whet her petitioner snmuggled the substance into his cell. Thus, that
part of the determnation finding that petitioner violated inmate rule
114.10 is confirnmed (see Matter of Sanchez v Irvin, 186 AD2d 996, |v
denied 81 Ny2d 702). By failing to raise the issue at the hearing,
petitioner waived his right to challenge the Hearing Oficer’s failure
to file a witten notice of the reason the witness was not allowed to
testify (see Matter of Robinson v Herbert, 269 AD2d 807).

“Because a single penalty was inposed and the record fails to
specify any relation between the violations and that penalty,” we
further nodify the determ nation by vacating the penalty, and we remt
the matter to respondent for inposition of an appropriate penalty on
the remaining violation (Matter of Pena v Goord, 6 AD3d 1106, 1106).

Entered: Septenber 30, 2011 Patricia L. Mrgan
Clerk of the Court



