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Appeal from an order of the Famly Court, Erie County (E
Jeannette QOgden, A. J.), entered July 28, 2009 in a proceedi ng pursuant
to Famly Court Act article 6. The order, inter alia, granted sole
custody of the parties’ child to petitioner.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Petitioner father comrenced this proceedi ng seeking,
inter alia, to nodify the prior consent order awardi ng sole custody to
respondent not her by awardi ng hi msole custody of the parties’ child,
wth visitation with the nother. Famly Court granted the petition,
and we affirm Contrary to the nother’s contention, we concl ude that
the father nmet his burden of establishing a change in circunstances
sufficient to warrant an inquiry into whether custody should be
nodi fied (see Matter of Maher v Maher, 1 AD3d 987, 988). A single
i ncident of msconduct or neglect, if sufficiently serious, my
establish a change in circunstances warranting a review of an existing
custody arrangenent (see e.g. Matter of Bell v Raynond, 67 AD3d 1410;
Matter of Samuel v Samuel, 64 AD3d 920, 921). Here, the father’s
nodi fication petition was pronpted by an incident in which the nother
left their child, who was then six years old, alone in a casino hotel
roomfor nearly three hours while the nother ganbled in the casino. A
hotel patron found the child crying in the hallway and al erted casino
security, which then called the police. As a result of the incident,
the child mssed her first day of first grade, the nother was arrested
for endangering the welfare of a child, and Child Protective Services
(CPS) issued an indicated report for inadequate guardi anship and | ack
of supervision. |In addition, evidence was presented that, after the
casino incident, the nother and the child stayed over at the hone of a
man not known by the child. The nother and the man went out for
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drinks, leaving the child in the care of the man’s daughters. In
addition, the father, the stepnother, and a social worker testified
that the child exhibited poor hygi ene when in the care of her nother,
i ncl udi ng wearing uncl ean cl ot hes and exudi ng an unpl easant odor. In
addition, during the tine in which the nother had sol e custody of the
child, the child s teeth decayed to the point that she required 11
extractions and the placenent of stainless steel crowns. W thus
conclude that the casino incident, coupled with the other instances of
i nappropriate and negl ectful behavior on the part of the nother,
established the requisite change in circunstances (see Maher, 1 AD3d
at 988).

We further conclude that, contrary to the contention of the
not her, there is a sound and substantial basis in the record for the
court’s determ nation that an award of sole custody to the father is
in the best interests of the child (see Matter of Deborah E.C. v Shawn
K., 63 AD3d 1724, 1725, |v denied 13 NY3d 710; Matter of Jereny J. A vV
Carley A, 48 AD3d 1035). Here, there is anple support in the record
for the court’s conclusion that, as between the two parents, the
father is better able to provide for the child s financial,
educati onal and enotional needs. The record reflects that the nother
has five children, including the subject child. The nother testified
that she is unenployed and that her only inconme cones from
Suppl emental Security Inconme benefits, child support fromthe father
and an ex-husband, and food stanps. Nonethel ess, the nother
acknow edged that she frequents a casino “about once a nonth,” and she
testified that she accunul ated sufficient “slot dollars” to earn a
free hotel room approxinately eight tinmes in the last five years.
Al t hough the not her sporadically attends Ganbl ers Anonynous, she did
not seek individual counseling to address her admtted ganbling
addiction. The record further reflects that the nother failed to
attend conferences at the child s school or a co-parenting class, as
ordered by the court.

By contrast, the evidence presented at the hearing established
that both the father and the stepnother are steadily enployed, have no
crimnal record, are not the subjects of any CPS indicated reports,
and conpl eted a recommended co-parenting course. The social worker
testified that, when the father and stepnother prepared the child for
counsel i ng sessions, she was appropriately dressed and groonmed. Also
according to the testinony of the social worker, the child is
“Ie]xtrenely” close to the stepnother, and the stepnother testified
that she attends parent-teacher conferences, |unches, and open houses
at the child s school. W thus see no basis to disturb the
determ nation of the court with respect to nodification of the
exi sting custody arrangenent (see generally Matter of Garland v
Goodwi n, 13 AD3d 1059, 1059-1060).

Finally, the nother waived her contention that the court erred in
failing to nmention in its decision an alleged CPS indicated report
concerning the father issued after the close of proof but prior to
i ssuance of the court’s decision. The record reflects that the court
advi sed the nother that, if she wanted the CPS report included in the
record and considered by the court, the nother had to obtain a



- 3- 957
CAF 09- 01654

stipulation to that effect or, alternatively, seek court intervention
before a specified date. There is no indication, however, that the
not her prepared a witten stipulation to include the CPS report in the
record or that she requested a hearing on the ground that the father
or the Attorney for the Child refused to so stipulate. The nother

t hus wai ved any contention that the CPS report shoul d have been
included in the record or considered by the court in rendering its
custody determ nation (see generally Matter of |ocovozzi v Herkiner
County Bd. of Elections, 76 AD3d 797, 798; Reed v Fraser, 52 AD3d
1323, 1324, |v denied 11 NY3d 714; WMatter of Dauria v Dauria, 286 AD2d
879, 879-880).

In any event, there is no nerit to the nother’s contention.
Initially, we note that it is unclear fromthe record whether such an
i ndicated report exists, as the nother clainms. Even assun ng,
arguendo, that there is such an indicated report, we further note
that, although the report was not offered in evidence and no testinony
was offered with respect to it inasnuch as it was allegedly issued
after the close of proof, the nother did not seek to reopen the
hearing to address the report. Thus, any such report was outside the
record before the court, and the court properly declined to consider
it in making its custody determ nation (cf. Matter of Zwack v Kosier,
61 AD3d 1020, 1022-1023, |v denied 13 NY3d 702; Kl enbczyk v D Nardo,
265 AD2d 934).

Entered: Septenber 30, 2011 Patricia L. Mrgan
Clerk of the Court



