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Appeal , by perm ssion of a Justice of the Appellate D vision of
the Suprenme Court in the Fourth Judicial Departnment, from an order of
the Supreme Court, Erie County (Penny M Wbl fgang, J.), dated August
14, 2009. The order denied defendant’s CPL 440.10 noti on.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the law and the matter is remtted to Suprene
Court, Erie County, for further proceedings in accordance with the
foll ow ng Menorandum  Suprene Court erred in denying wthout a
heari ng defendant’s notion pursuant to CPL 440.10 (1) (h) to vacate
t he judgnent convicting himof three counts of burglary in the first
degree (Penal Law 8 140.30 [2]-[4]) on the ground that he was deni ed
his constitutional right to effective assistance of counsel. In
support of the notion, defendant submtted his sworn statenent
asserting that trial counsel failed to informhimthat a plea offer
had been nade and further asserting that he was prejudiced thereby

because he woul d have accepted the offer. |In addition, defendant
submtted an affidavit fromthe prosecutor at his trial who recalled
the specific ternms of the plea offer, i.e., the reduced charge to

whi ch defendant was permtted to plead guilty and the trial court’s
sentencing commtnment. W agree with defendant that his subm ssions
“support[] his contention that he was denied effective assistance of
counsel . . . and raise[] a factual issue that requires a hearing”’
(People v Howard, 12 AD3d 1127, 1128; see People v Sherk, 269 AD2d
755, |v denied 95 Ny2d 804).

Contrary to the People’s contention, the subm ssions of defendant
in support of the notion were not “conclusively refuted by
unquesti onabl e docunentary proof” (CPL 440.30 [4] [c]). The
menor andum pur portedly authored by the prosecutor at defendant’s tria
nerely suggests that defendant was aware of a plea offer prior to
trial but does not conclusively refute defendant’s allegations to the
contrary, nor is it sworn or even signed. Mreover, we do not agree
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with the court that defendant’s subm ssions in support of the notion
consi st of factual allegations “mde solely by the defendant and . .
unsupported by other affidavit or evidence” (CPL 440.30 [4] [d]; cf.
Peopl e v Gunney, 13 AD3d 980, 983, |v denied 5 NY3d 789; People v
Spencer, 272 AD2d 682, 685-686, |v denied 95 Ny2d 858). W therefore
reverse the order and remt the matter to Suprenme Court to conduct a
heari ng on defendant’s noti on.

Entered: Septenber 30, 2011 Patricia L. Mrgan
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