SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

971

KA 11-00648
PRESENT: SM TH, J.P., CENTRA, CARNI, GREEN, AND MARTOCHE, JJ.
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\% MVEMORANDUM AND ORDER

GARRETT WALKER, DEFENDANT- APPELLANT.

M LLER, WEI NER & ASSOCI ATES, P.C., KINGSTON (CAPPY WEI NER OF COUNSEL),
FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO ( SHAWN P. HENNESSY OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County (John L.
M chal ski, A.J.), rendered August 5, 2010. The judgnent convi cted
def endant, upon a jury verdict, of sexual abuse in the first degree
and endangering the welfare of a child.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting him follow ng
a jury trial, of sexual abuse in the first degree (Penal Law 8§ 130.65
[3]) and endangering the welfare of a child (8 260.10 [1]), defendant
contends that Supreme Court erred in refusing to suppress both initia
oral statenents and subsequent witten statenents that he nade to the
police. W reject that contention. Wth respect to the ora
statenents, we conclude that the court properly determ ned that
def endant was not in custody at the tine he nmade those statenents (see
generally People v Mrales, 65 Ny2d 997, 998). Indeed, the record of
t he suppression hearing establishes that a reasonabl e person, innocent
of any crinme, would not have believed that he or she was in custody
during that tinme, given the circunstances of the initial interrogation
(see generally People v Yukl, 25 Ny2d 585, 589, cert denied 400 US
851; People v Andrews, 13 AD3d 1143, 1144).

Nor is there nerit to defendant’s contention that the M randa
war ni ngs adm ni stered prior to his subsequent witten statenents were
i neffective because his interrogation constituted a continuous chain
of events. Gven our agreenent with the court that the initial ora
statenents to the police were not the subject of custodial
interrogation, it cannot be said that the subsequent witten
statenents were the result of a continuation of “custodial”

i nterrogation.
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We further conclude that the court did not err in refusing
defendant’s request to allow defendant to present the testinony of a
fal se confessions expert. It is well established that the
adm ssibility of expert testinony is addressed primarily to the sound
di scretion of the trial court (see People v Cronin, 60 Ny2d 430, 433),
and here we conclude that the court properly determ ned that the
expert did not possess a professional or technical know edge that was
beyond the ken of the average juror (see People v Hi cks, 2 Ny3d 750).
Finally, we conclude that the court properly denied defendant’s notion
for a subpoena duces tecum seeking the victims counseling records.
The reason proferred by defendant for the notion was specul ative, and
thus “the quest for [the file s] contents [was] nmerely a desperate
grasping at a straw (People v G ssendanner, 48 NY2d 543, 550).

Entered: Septenber 30, 2011 Patricia L. Morgan
Clerk of the Court



