SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

973

KA 08- 00431
PRESENT: SM TH, J.P., CENTRA, CARNI, GREEN, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

CANDY BUSKE, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (CHRI STINE M COOK OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE ( SUSAN C
AZZARELLI OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (Joseph E
Fahey, J.), rendered January 4, 2008. The judgnment convicted
def endant, upon her plea of guilty, of attenpted crimnal possession
of a weapon in the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals from a judgnent convicting her
upon her plea of guilty of attenpted crim nal possession of a weapon
in the third degree (Penal Law 88 110.00, 265.02 [1]). W reject
defendant’ s contention that her waiver of the right to appeal was
invalid. “County Court’s plea colloquy, together with the witten
wai ver of the right to appeal, adequately apprised defendant that ‘the
right to appeal is separate and distinct fromthose rights
automatically forfeited upon a plea of guilty’ ” (People v
Kul yeshie, 71 AD3d 1478, 1478, |v denied 14 NY3d 889, quoting People v
Lopez, 6 NY3d 248, 256). The further contention of defendant that her
pl ea was not knowi ng, voluntary, or intelligent because she did not
recite the underlying facts of the crine to which she pleaded guilty
is actually a challenge to the factual sufficiency of the plea
al l ocution and thus is enconpassed by the valid waiver of the right to
appeal (see People v Sintoe, 74 AD3d 1858, 1859, |v denied 15 Ny3d
778; People v Jam son, 71 AD3d 1435, 1436, |v denied 14 NY3d 888). W
further note that defendant failed to preserve her contention for our
revi ew because she did not nove to vacate the judgnment of conviction,
nor did she raise that ground in her notion to withdraw the plea (see
Jam son, 71 AD3d at 1436). In any event, defendant’s contention is
without merit. “[T]here is no requirenent that defendant recite the
underlying facts of the crine to which he [or she] is pleading guilty”
(People v Bailey, 49 AD3d 1258, 1259, |v denied 10 NY3d 932; see
People v Wl lians, 291 AD2d 891, 893, |v denied 98 NyY2d 656).
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Finally, defendant contends that the court failed to conduct a
sufficient inquiry before denying her notion to withdraw her guilty
pl ea and abused its discretion in denying her notion. W reject those
contentions. First, “[t]he defendant shoul d be afforded [a]
reasonabl e opportunity to present his [or her] contentions [in support
of the notion] and the court should be enabled to make an i nforned
determ nati on” based thereon (People v Tinsley, 35 Ny2d 926, 927; see
People v Strasser, 83 AD3d 1411; People v Harris, 63 AD3d 1653, |v
denied 13 NY3d 744), and the record establishes that such was the case
here. Second, with respect to the nmerits of the notion, defendant’s
cl ai m of innocence in support thereof was belied by her statenents
during the plea colloquy (see People v Gunpton, 81 AD3d 1441, 1442,
People v Nichols, 77 AD3d 1339, 1340, |v denied 15 NY3d 954). “The
court was presented with a credibility determ nati on when def endant
noved to withdraw [ her] plea and advanced [her] belated clain{] of
innocence . . ., and it did not abuse its discretion in discrediting
th[at] clainf]” (People v Sparcino, 78 AD3d 1508, 1509, |v denied 16
NY3d 746).

Entered: Septenber 30, 2011 Patricia L. Mrgan
Clerk of the Court



