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Appeal from a judgnment of the Herkinmer County Court (Patrick L
Kirk, J.), rendered March 25, 2010. The judgnent convicted defendant,
upon his plea of guilty, of crimnal mschief in the third degree.

It is hereby ORDERED that the judgnent so appealed fromis
af firmed.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of crimnal mschief in the third degree (Penal Law 8§
145.05 [2]), defendant contends that his plea was not know ng,
intelligent and voluntary because he did not understand the plea
proceedi ngs or the direct consequences of his plea. Although that
contention survives defendant’s waiver of the right to appeal,
defendant failed to preserve his contention for our review by failing
to nove to withdraw the plea or to vacate the judgnent of conviction
(see People v Watkins, 77 AD3d 1403, Iv denied 15 NY3d 956; People v
Baker, 49 AD3d 1293, |Iv denied 10 NY3d 932). 1In any event,
defendant’s contention is wthout nerit inasmuch as the record
establishes that the plea was know ngly, intelligently and voluntarily
entered (see generally People v Miullen, 77 AD3d 686; People v Sartori,
8 AD3d 748, 749).

We concl ude that the Peopl e established by a preponderance of the
evi dence that the two victins sustained out-of-pocket |osses in the
amount s of $28,543.50 and $9, 460, respectively (see People v Ford, 77
AD3d 1176, 1176-1177, |v denied 17 NY3d 816; People v Butler, 70 AD3d
1509, Iv denied 14 Ny3d 886; People v Katovich, 238 AD2d 751). By
failing to request a hearing on the issue whether he had the ability
to pay the anount of restitution ordered by County Court, defendant
failed to preserve for our review his further contention that the
court failed to consider his ability to pay the restitution (see Penal
Law 8 65.10 [2] [g]; see generally Ford, 77 AD3d at 1177; People v
Passal acqua, 43 AD3d 964, |v denied 9 NY3d 1037). |In any event, the
record establishes that the presentence report reviewed by the court
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contained information with respect to defendant’s education history
and enpl oynent inconme, and thus we conclude that the court considered
defendant’s ability to pay the restitution pursuant to Penal Law §
65.10 (2) (g) (see People v Christman, 265 AD2d 856, |v denied 94 Ny2d
878). W note that defendant may apply for resentencing pursuant to
CPL 420.10 (5) and, in the event that the court determ nes that
defendant is unable to pay the restitution “despite sufficient good
faith efforts to acquire the resources to do so . . .[, it] nust

consi der measures of puni shnent other than inprisonnment” (People v
Anor osi, 96 Ny2d 180, 184; see generally Tate v Short, 401 US 395,
399).

Al'l concur except CarNn, J., who dissents in part and votes to
nodi fy in accordance with the foll ow ng Menorandum | respectfully
di sagree with the conclusion of ny coll eagues that defendant failed to
preserve for our review his contention that County Court failed to
consider his ability to pay the restitution. | also disagree that the
record establishes that the court considered defendant’s ability to
pay the restitution in the total amount of $39,903.68. Therefore, |
di ssent in part.

Upon his conviction of crimnal mschief in the third degree
(Penal Law 8 145.05 [2]), defendant was sentenced to five years of
probation and ordered to pay restitution to two victins in the total
amount of $39, 903. 68, including the 5% surcharge. Defendant’s
sentence did not include an incarceration conmponent. Wth respect to
the issue of preservation, | note that the majority relies upon People
v Ford (77 AD3d 1176, |v denied 17 NY3d 816), which did not involve a
def endant who was sentenced to probation and ordered to pay
restitution as a condition of such probationary sentence but, rather,

t he def endant was sentenced to an aggregate term of inprisonnment of 2
to 4 years and ordered to pay restitution. Also, the najority relies
upon Peopl e v Passal acqua (43 AD3d 964, |v denied 9 NY3d 1037), which
provi des no indication of the nature of the sentence inposed in
conjunction with restitution. The nature of the sentence inposed is
critical to the preservation analysis because Penal Law 8 65. 10,
entitled “Conditions of probation and of conditional discharge,”
permts the court to inpose restitution as a condition of the sentence
of probation only “in an anmount [defendant] can afford to pay” (8
65.10 [2] [g]). That restitution provision applies exclusively to a
sentence of probation with restitution as a condition thereof (see
id.). It is well settled that “the *essential nature’ of the right to
be sentenced as provided by |law, though not formally raised at the
trial level, preserves a departure therefromfor [our] review (People
v Fuller, 57 Ny2d 152, 156, quoting People v Craig, 295 NY 116, 120;
see People v Aquino, 83 AD3d 1532).

Turning to the nerits of defendant’s contention concerning
restitution, the record does not contain any evidence that the court
consi dered defendant’s ability to pay the restitution. The court’s
witten restitution decision is silent with respect to that issue.
cannot agree that we should search the record on appeal, as the
maj ority has done, to reach the conclusion that the court considered
defendant’s ability to pay. Indeed, even if it was appropriate to
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search the record here, in doing so it becones evident that the court
could not have considered defendant’s ability to pay the restitution.
The presentence report establishes that defendant’s | ast enpl oynent
was as a | aborer earning $8.00 per hour in a 25 hour work week. The
court’s restitution decision filed on March 29, 2010 requires
defendant to pay a final paynment of $39,903.68 on or before January 9,
2015. There being no rational relationship between that requirenent
and defendant’s ability to pay it, | cannot conclude that the court
consi dered defendant’s ability to pay as required by Penal Law 8 65.10

(2) (9).

Therefore, | would nodify the judgnent by vacating the anount of
restitution ordered and remt the matter to County Court for a new
hearing to determ ne the anmount of restitution in accordance wth
defendant’s ability to pay that anount.

Ent er ed: Decenmber 23, 2011 Frances E. Caf arel
Clerk of the Court



