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Appeal from a judgnment (denomi nated order) of the Suprene Court,
Ni agara County (Richard C Kloch, Sr., A J.), entered May 18, 2010 in
a proceeding pursuant to CPLR article 78. The judgnent, insofar as
appeal ed from granted the petition in part.

It is hereby ORDERED that the judgnment so appealed fromis
nodi fied on the | aw by granting that part of respondents’ notion
seeking to disnmiss the petition against respondent City of Ni agara
Falls insofar as petitioner sought to conpel that respondent to permt
her to opt out of the health insurance plan and to receive opt-out
paynments and by vacating the second decretal paragraph and as nodified
the judgnent is affirnmed w thout costs.

Menorandum Petitioner, a retired enpl oyee of respondent City of
Niagara Falls (City), commenced this CPLR article 78 proceedi ng
seeking to conpel respondent Mayor of the City and the City to provide
her with either post-enploynent health insurance coverage or opt-out
paynents in lieu of such coverage, pursuant to the ternms of a
Menor andum of Under standi ng (MOU) between the City and, inter alia,

t he union representing petitioner (union). Respondents noved to
dism ss the petition on the ground that it was legally insufficient.
Suprene Court granted the petition in part by requiring only the Gty
to provide petitioner with the relief requested, but the court did not
specifically rule on the notion. Because the judgment grants the
relief sought by petitioner against only the GCty, we conclude that
the court thereby inplicitly granted that part of respondents’ notion
seeking to dism ss the petition against the Mayor. W further
conclude that the court erred in denying that part of respondents’
notion seeking to dismiss the petition against the City insofar as it
sought to conpel the Gty to permt petitioner to opt out of the
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health care plan and to receive opt-out paynents. W therefore nodify
t he judgnent accordingly.

W reject the City's contention that petitioner failed to exhaust
her adm nistrative renmedi es before commenci ng this proceedi ng.
Although it is well established that a petitioner cannot maintain a
CPLR article 78 proceeding unless he or she has exhausted the
avai | abl e adm ni strative renedies (see e.g. Matter of Connor v Town of
Ni skayuna, 82 AD3d 1329, 1330-1331; Matter of One Niagara LLC v City
of Niagara Falls, 78 AD3d 1554, 1556), the cl ear and unanbi guous terms
of the collective bargaining agreenent (CBA) between the City and the
union establish that there were no adm nistrative renmedi es avail abl e
to petitioner at the time she first becane aggrieved.! It is
undi sputed that the CBA permits grievances concerning retirenent
benefits, but the CBA expressly limts the availability of the
gri evance procedure to current enployees. Pursuant to Section 4 (A
of the CBA the first procedural stage of the grievance procedure is
for an aggrieved “enpl oyee” to request “a review and determ nati on of
his [or her] grievance by the head of the appropriate departnent.”
Thus, unlike the situation in Matter of City of Niagara Falls
([Niagara Falls Police Club Inc.] 52 AD3d 1327), the grievance
procedure set forth in the CBAis “ ‘predicated upon the status of the
af fected beneficiar[y . . .,] as [an] active enployee or retiree’ ”
(id.). Based on the record before us, we conclude that petitioner was
not aggrieved until after she retired. At that time, she was no
| onger an “enpl oyee” pursuant to the terns of the CBA and there was
no departnent head with whom she could file a grievance. Thus,
petitioner could not have pursued a grievance before conmmencing this
pr oceedi ng.

Wth respect to the nerits of petitioner’s clains, we conclude
that the MOU gave qualified enpl oyees a choice of either participating
in the health care plan or opting out of that plan. Although the MU
permtted retirees to participate in the health care plan upon the
sane terns and conditions as enployees, it did not contain a simlar
opt-out provision for retirees. W reject petitioner’s contention
that the opt-out provision was a termor condition of the health care
pl an. The opt-out paragraph specifically states that qualified
enpl oyees, not retirees, could elect to opt out of the health care
plan. Pursuant to the clear and unanbi guous ternms of the MM, the
opt-out provision was not a termor condition of the health care plan;
it was an alternative to it. W therefore conclude that the court
erred in determining that the Gty nust provide petitioner with opt-
out paynments, as well as retroactive paynents, in lieu of providing
her with health insurance coverage.

We concl ude, however, that the court properly determ ned that, as

1'We note that “[t]he material appended to [petitioner’s] brief
is not part of the record on appeal, was not before the court when it
ruled on the notion, and therefore is not considered on this appeal”
(Kwi at kowski v Bertoldo, 13 AD3d 1208, 1209; see Werdein v Johnson,
221 AD2d 899, 901).



- 3- 964
CA 11-00560

aretiree, petitioner was entitled to enroll in the health care plan
at no cost to her.

Al'l concur except CarNni, J., who dissents and votes to reverse
t he judgnent insofar as appealed fromin accordance with the foll ow ng
Menorandum | respectfully disagree with the conclusions of ny
col | eagues that there were no admnistrative renedies available to
petitioner prior to conmencing this CPLR article 78 proceedi ng and
that she was not required to utilize the grievance procedure set forth
in the collective bargaining agreenent (CBA) between respondent City
of Niagara Falls (Cty) and the union representing petitioner (union).
| nasnmuch as petitioner did not exhaust her adm nistrative renedies, |
conclude that the petition should be dismssed in its entirety.
Therefore, | dissent.

On Septenber 30, 2009, petitioner retired from her enpl oynment
position with the City. Prior to retiring, petitioner received opt-
out payments in lieu of health insurance coverage pursuant to the
terms of the Menorandum of Understanding (MOU) dated Cctober 21, 2005
between the City and, inter alia, the union. After she retired, the
City denied petitioner’s request for either post-enploynent health
i nsurance coverage or opt-out paynents in |ieu of such coverage.

It is well established that a petitioner cannot maintain a CPLR
article 78 proceeding unless he or she has exhausted the avail abl e
adm nistrative renedies (see e.g. Matter of Connor v Town of
Ni skayuna, 82 AD3d 1329, 1330-1331; Matter of One Niagara LLC v Gty
of Niagara Falls, 78 AD3d 1554, 1556). Pursuant to the terns of the
MOU, all disputes pertaining thereto were to be handl ed t hrough the
gri evance procedures of the CBA. “ ‘Gievance,’” ” as defined in the
CBA, “include[s] all clained violations of [the CBA], any other signed
witten agreenent between the [u]nion and the City, except where that
agreenent specifically excludes resort to th[e] grievance procedure
[contained therein], and . . . all clained violations . . . of the
existing witten rules, procedures, regulations, admnistrative orders
or work rules of the City, all of which relate to or involve enpl oyee
health or safety . . ., including matters involving . . . retirenent
benefits . " The definition of “grievance” in the CBA does not
exclude retirees and i s not dependent upon the status of the aggrieved
i ndi vidual (see Ledain v Town of Ontario, 192 Msc 2d 247, 252-253,
affd 305 AD2d 1094). Thus, the subject matter of grievances in the
CBA was clearly intended to include disputes originating fromthe
terms of the CBA concerning health insurance benefits for retirees
(see Matter of Dorne v Slingerland, 12 Msc 3d 815, 822, affd 41 AD3d
596). Moreover, “grievance” is not narrowy defined as a claimby any
enpl oyee or group of enployees (cf. Matter of COdessa- Montour Cent.
School Dist. [Odessa-Mntour Teachers Assn.], 271 AD2d 931, 932). Nor
is the definition of “grievance” limted to * ‘unit nmenbers’ 7 (Matter
of Spink [WIIlianmson Faculty Assn.], 267 AD2d 972, 972).

It is well settled that there is no prohibition against using a
CBA's grievance procedure to resolve retiree benefit disputes (see
Matter of Union-Endicott Cent. School Dist. [Union-Endicott
Mai nt enance Workers’ Assn.], 85 AD3d 1432, 1434). |Indeed, this Court
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has concluded that a broad gri evance procedure “render[s] the issue of
the union’s relationship to retired enpl oyees a question for
arbitration” (City of Buffalo v AF.S.C ME. Council 35, Local 264,
107 AD2d 1049, 1050; see Matter of Jefferson-Lew s-Ham |Iton-HerKkimer-
Onei da BOCES [Jefferson-Lew s-Ham | t on- Her ki mer - Onei da BOCES

Prof essi onal Assn., Local 2784], 247 AD2d 829). Thus, by concl udi ng
that petitioner was not required to pursue her claimthrough the

gri evance procedure because she is a retiree, the majority has
inmplicitly concluded that the union had no duty to represent retirees
with respect to retirenent benefits created by the ternms of the CBA
Whet her or not that conclusion is correct, our precedent instructs
that it is for the arbitrator to decide the issue. Indeed, this Court
previously concluded that it was for the arbitrator to deci de whet her
a union could represent retirees with respect to a di spute over
retiree health insurance benefits inasnmuch as they were no | onger
“enpl oyees” under the terns of the CBA (see Ledain, 192 Msc 2d at
252-253). Here, the majority’ s conclusion sinply bypasses the
guestion whet her the union has a duty to represent petitioner in the
di spute at issue.

The majority further concludes that petitioner was not aggrieved
until after she retired and, because she was no | onger an “enpl oyee”
at that tinme, she could not have pursued a grievance before commencing
this proceeding. However, petitioner has appended a docunent to her
respondi ng brief that unequivocally establishes that, approxinmtely
one nonth before she retired, she requested that the union pursue a
gri evance on her behalf so that she could receive opt-out paynents in
retirement. Thus, it is clear that petitioner knew before she retired
that the Gty would not pay her opt-out paynents in retirenment, and we
t herefore conclude that she was aggrieved during the time of her
enpl oyment. | recognize the general rule relied upon by the majority
that we nmay not consider nmatters dehors the record on appeal (see
generally Matter of Hayes, 263 NY 219, 221, rearg denied 264 NY 459).
| nasnmuch as petitioner submtted that document, however, she clearly
does not deny its existence or claimthat the text is inaccurate or
i nconpl ete (see Crawford v Merrill Lynch, Pierce, Fenner & Smth, 35
NY2d 291, 299). “The Court of Appeals has . . . recognized a narrow
exception [to the general rule], which allows the consideration, on
appeal, of reliable docunents, the existence and accuracy of which are
not di sputed, even for the purposes of nodifying or reversing the
[judgnment] under review (Brandes Meat Corp. v Croner, 146 AD2d 666,
667, see Crawford, 35 NY2d at 299). Thus, in ny view, we should not
delay the resolution of this [itigation by ignoring incontrovertible
facts advanced by petitioner. Petitioner’s claimaccrued while she
was still an “enployee,” and thus her status as a retiree does not
excuse her failure to utilize the CBA grievance procedure (see Dorne,
12 Msc 3d at 822).

Even if we were to ignore the undi sputed facts establishing that
petitioner was aggrieved during her enploynent, | respectfully
di sagree with ny col |l eagues that, because petitioner is retired, she
was not required to utilize the grievance procedure set forth in the
CBA to resolve her claimfor benefits under that agreenment. “[Where
a [CBA] requires that a particular dispute be resolved pursuant to a
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gri evance procedure, an enployee’'s failure to grieve will constitute a
failure to exhaust, thereby precluding relief under CPLR article 78"
(Matter of Barrera v Frontier Cent. School Dist., 227 AD2d 890, 891;
see Matter of Plumrer v Kl epak, 48 Ny2d 486, 489-490, cert denied 445
US 952; Matter of Julicher v Town of Tonawanda, 61 AD3d 1384).
Petitioner was bound by the CBA grievance procedures as a retired

enpl oyee seeking to enforce her entitlenment to retirenent benefits
(see Dorme, 41 AD3d 596; Matter of O Connor v Police Conmrm. of Town of
Gl arkstown, 301 AD2d 654). Because petitioner failed to exhaust her
avai l abl e adm ni strative renedi es, Suprenme Court should have dism ssed
the petition in its entirety. | would therefore reverse the judgnent

i nsofar as appealed from grant that part of respondents’ notion to
dism ss the petition against the Cty and dism ss the petition inits
entirety.

Ent er ed: Decenber 23, 2011 Frances E. Caf arel
Cerk of the Court



