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Appeal from an order of the Suprene Court, Monroe County (Kenneth
R Fisher, J.), entered Septenber 10, 2010 in a breach of contract
action. The order denied the notion of defendant Garden G ove
Landscape to deemits notice of claimtinely pursuant to Education Law
§ 3813 (2-a).

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum I n this breach of contract action arising froma
school construction project (hereafter, project), Garden G ove
Landscape (defendant) appeals froman order that denied its notion
seeking, inter alia, to deemits notice of claimtinely pursuant to
Education Law 8§ 3813 (2-a). Contrary to defendant’s contention,
Suprene Court properly concluded that the notice of claimwas
untimely.

“Pursuant to Education Law 8 3813 (1), a notice of claimnust be
served upon a school district wthin three nonths after the accrual of
aclaim The tinely service of a notice of claimis a condition
precedent to the commencenent of an action against a school district”
(Lenz Hardware, Inc. v Board of Educ. of Van Hornesville-Onen D. Young
Cent. School Dist., 24 AD3d 1278, 1279). “In the case of an action
. . for nonies due arising out of contract, accrual of such claim
shall be deened to have occurred as of the date paynent for the anount
cl ai mred was denied” (8 3813 [1]), and “[a] denial of paynent is deened
to occur upon an explicit refusal to pay[] or when a party shoul d have
viewed [its] claimas having been constructively rejected” (Oiska
Ins. Co. v Board of Educ., Richfield Springs Cent. School Dist., 68
AD3d 1190, 1191 [internal quotation marks omitted]; see Granite
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Capital Holdings, Inc. v Sherburne-Earlville Cent. School Dist., 84
AD3d 1607, 1608). Here, defendant received a letter fromthe
project’s architect, dated July 21, 2008, stating that plaintiff was
cancel ling the contract because defendant “failed to conplete the work
of the contract in conpliance with the contract docunents or within
the schedule required.” 1In addition, the attorney for plaintiff sent
a letter to defendant’s insurer, dated August 6, 2008, indicating that
defendant “failed to performthe work and as a result has received a
notice of default.” Consequently, we conclude that defendant shoul d
have viewed its claimfor paynent under the contract as havi ng been
constructively rejected as of the receipt of those letters, and thus
the court properly concluded that the claimaccrued at that tine.

Def endant’ s notice of claimwas filed July 20, 2010, and it therefore
was untinely.

We have consi dered defendant’s remai ni ng contenti ons and concl ude
that they are without nerit.

Ent er ed: Decenber 23, 2011 Frances E. Caf arel
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