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Appeal froman order of the Ontario County Court (WIIliamF.
Kocher, J.), dated Septenber 25, 2009. The order determ ned that
defendant is a level three risk pursuant to the Sex O fender
Regi strati on Act.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Def endant appeals from an order determ ning that he
is alevel three risk pursuant to the Sex O fender Registration Act
(Correction Law 8 168 et seq.). The total risk factor score on the
ri sk assessnment instrument prepared by the Board of Exam ners of Sex
O fenders (Board) resulted in the presunptive classification of
defendant as a level three risk but, as defendant correctly notes, the
Board recommended a downward departure to |level two. “County Court,
however, was not bound by the Board s recommendation and, in the
proper exercise of its discretion, the court determ ned defendant’s
ri sk level based upon the record before it” (People v Wodard, 63 AD3d
1655, 1656, |v denied 13 NY3d 706; see People v Charache, 32 AD3d
1345, affd 9 NY3d 829). “The record supports the court’s
determ nation that there was no ‘mtigating factor of a kind, or to a
degree, not otherw se adequately taken into account by the
gui delines,’” and thus that a departure fromthe presunptive risk |evel
was not warranted” (Charache, 32 AD3d 1345).
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