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IN THE MATTER OF KEVIN W FOSTER, PETI TI ONER,
\% MVEMORANDUM AND ORDER

AURELI US FI RE DI STRI CT, RESPONDENT.

LAW OFFI CE OF NORVAN J. CHI RCO, AUBURN (NORVAN J. CHI RCO OF COUNSEL),
AND SCI CCHI TANO & PI NSKY, PLLC, SYRACUSE, FOR PETI TI ONER

THE LAW OFFI CES OF MARK C. BUTLER PLLC, W LLIAMBVI LLE (MARK C. BUTLER
OF COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprene Court in the Fourth Judicia
Department by order of the Supreme Court, Cayuga County [Thomas G
Leone, A J.], entered June 7, 2011) to review a determ nati on of
respondent. The determ nation suspended petitioner fromrespondent.

It is hereby ORDERED that the determ nation is unani nously
confirmed wi thout costs and the petition is dism ssed.

Menorandum  Petitioner conmenced this CPLR article 78 proceedi ng
chal l enging the determ nation finding himguilty of m sconduct based
upon actions constituting insubordination and failure to follow the
chain of command, and inposing a penalty. W note at the outset that
petitioner does not raise a substantial evidence issue, and thus
Suprene Court erred in transferring the proceeding to this Court (see
Matter of Smeraldo v Rater, 55 AD3d 1298, 1299). In the interest of
judicial econony, however, we will address the nerits of the issues
rai sed by petitioner (see id.).

W reject petitioner’s contention that the charge agai nst him
shoul d have been di sm ssed because it failed to specify any rule,
regul ation, policy or bylaw that he violated. Petitioner conceded at
the adm nistrative hearing that he was aware of respondent’s policies
with respect to the chain of command, and the record establishes that
he deliberately circunmvented that chain of comrand to underm ne the
authority of his superior officer. Thus, “given the facts of this
case, petitioner’s assertion that a specific act or m sdeed nust be
enbodied in a formal rule or regulation before it my serve as a basis
for disciplinary action is unavailing” (Matter of Mirphy v County of
U ster, 218 AD2d 832, 833, |v denied 87 Ny2d 804).

W reject petitioner’s further contention that the penalty
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i nposed, which includes suspension followed by a probationary period,
is “ “so disproportionate to the offense as to be shocking to one’s
sense of fairness’ ” (Matter of Kelly v Safir, 96 Ny2d 32, 38, rearg
deni ed 96 Ny2d 854).

Ent er ed: Decenber 23, 2011 Frances E. Cafarell
Cerk of the Court



