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Appeal from an order of the Suprene Court, Onondaga County (John
C. Cherundolo, A J.), entered Septenber 28, 2010. The order granted
the notion of defendants Onondaga County, The Assigned Counse
Program Inc., and the Onondaga County Bar Association for partia
sumary j udgnent .

It is hereby ORDERED that the order so appealed fromis nodified
on the | aw by denying that part of defendants’ notion for partia
sumary judgnent dism ssing the declaratory judgnment cause of action,
vacating the third ordering paragraph, reinstating that cause of
action and granting judgnent in favor of defendants as foll ows:

It is ADJUDGED and DECLARED that the assigned counse
pl an established by defendant Onondaga County Bar
Associ ati on Assi gned Counsel Program Inc., incorrectly sued
as The Assigned Counsel Program Inc., is valid with the
exception of section D (2) under the “Assignnment by Court
and Client Eligibility” heading,

and by granting judgnment in favor of plaintiff as foll ows:
It is ADJUDGED and DECLARED that section D (2) under
the “Assignnment by Court and Client Eligibility” headi ng of
t he assigned counsel plan is invalid,
and as nodified the order is affirned wthout costs.
Menorandum Plaintiff comenced this action seeking, inter alia,

a declaration that various sections of the assigned counsel plan in
def endant Onondaga County (County) were invalid. Defendant Onondaga
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County Bar Associ ati on Assigned Counsel Program Inc., incorrectly
sued as The Assigned Counsel Program Inc. (ACP), established the
assi gned counsel plan (hereafter, ACP Plan) pursuant to County Law
article 18-B through a contract wi th defendant Onondaga County Bar
Associ ation (OCBA). Defendants noved for partial sunmmary judgnent
di sm ssing the conplaint agai nst OCBA and three causes of action,

i ncl udi ng one seeking a declaratory judgnent, against the remaining
def endant s.

For the reasons set forth in Roulan v County of Onondaga (__
AD3d  [Dec. 30, 2011]), we conclude that Suprenme Court erred in
granting the notion in its entirety. As we concluded in Roul an,
section D (2) under the “Assignment by Court and Client Eligibility”
headi ng of the ACP Pl an should be declared invalid. Al though
plaintiff did not cross-nove for summary judgnent on the declaratory
j udgnment cause of action, CPLR 3212 (b) permits us to search the
record and to grant sunmary judgnment to a nonnoving party where, as
here, it appears that a nonnoving party is entitled to such relief.
We therefore nodify the order by denying that part of defendants’
notion for partial summary judgnent dism ssing the declaratory
j udgnment cause of action, vacating the third ordering paragraph,
reinstating that cause of action and declaring that the ACP Plan is
valid with the exception of section D (2) under the “Assignnent by
Court and Client Eligibility” heading. W further nodify the order by
granting judgnment in favor of plaintiff and declaring that section D
(2) under the “Assignnent by Court and Client Eligibility” heading of
the ACP Plan is invalid.

Al'l concur except GReeN and MARTOCHE, JJ., who dissent in part and
vote to nodify in accordance with the foll ow ng Menorandum W
respectfully dissent in part. W agree with the majority except
insofar as the mpjority concludes that section C (4) under the
“Assignment by Court and Client Eligibility” heading of the assigned
counsel plan established by defendant Onondaga County Bar Associ ation

Assi gned Counsel Program Inc., incorrectly sued as The Assi gned
Counsel Program Inc. (hereafter, ACP Plan), is valid (see Roulan v
County of Onondaga, _ AD3d __ [Dec. 30, 2011, Geen, J. and

Martoche, J., dissenting]). W therefore would further nodify the
order by declaring that section C (4) under the “Assignnent by Court
and Client Eligibility” heading of the ACP Plan is invalid.

Ent er ed: Decenber 30, 2011 Frances E. Caf ar el
Cerk of the Court



