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IN THE MATTER PETER S. DUCHMANN AND DUKE
DI STRI BUTI NG COVPANY, | NC., DA NG BUSI NESS
AS ADVANCED AUTO ELECTRON CS,

PETI TI ONERS- APPELLANTS,

Vv MVEMORANDUM AND ORDER

TOMN OF HAMBURG TOWN OF HAMBURG TOWN BOARD
TOMN OF HAMBURG BOARD OF ZONI NG APPEALS,

KURT ALLEN, ENFORCEMENT OFFI CER BUI LDI NGS

| NSPECTI ONS AND CODE ENFORCEMENT, RESPONDENTS,
LAMAR ADVERTI SI NG OF PENN, LLC

TLC PROPERTI ES, I NC., LAMAR COVPANY, LLC

AND LAVAR TEXAS LI M TED PARTNERSHI P
RESPONDENTS- RESPONDENTS.

HARTER SECREST & EMERY LLP, BUFFALO (MARC A. ROVANOWSKI OF COUNSEL),
FOR PETI TI ONERS- APPELLANTS.

JAECKLE FLEI SCHVANN & MJUGEL, LLP, BUFFALO (HOMARD S. ROSENHOCH OF
COUNSEL), FOR RESPONDENTS- RESPONDENTS.

Appeal from a judgnment (denom nated order and judgnent) of the
Suprene Court, Erie County (John A. Mchalek, J.), entered Decenber
30, 2010 in a proceeding pursuant to CPLR article 78. The judgnent,
inter alia, dismssed the petition against respondents Lanar
Advertising of Penn, LLC, TLC Properties, Inc., Lamar Conpany, LLC and
Lamar Texas Limted Partnership.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioners appeal froma judgnent in this CPLR
article 78 proceeding that, inter alia, dismssed the petition against
respondents Lamar Advertising of Penn, LLC, TLC Properties, Inc.,
Lamar Conmpany, LLC and Lamar Texas Limted Partnership (collectively,
Lamar respondents). |In 2004, the Lamar respondents entered into a
| ease agreenent with petitioners that allowed the Lamar respondents to
place a billboard on petitioners’ property. On the sanme day in 2004,
respondent Town of Hanburg (Town) issued the Lamar respondents a
permt for the construction of the billboard (hereafter, 2004 permt).
After an em nent domai n taking, the Lamar respondents and petitioners
entered into a new | ease agreenent that allowed for the relocation of
the billboard to other property owned by petitioners, and the Town
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i ssued a building permt for that relocation in 2007 (hereafter, 2007
permt).

Petitioners thereafter granted the Lamar respondents a perpetua
easenment that included “the right to service, maintain, inmprove or
repl ace any outdoor advertising structure on the property [in
guestion].” The Lamar respondents subsequently applied to the Town
for a permt to convert part of the billboard to a digital display
screen. Petitioners objected to the issuance of the permt because,
as the owners of the property, they did not consent to the
nodi fication. Although that permt was revoked for other reasons, the
Lamar respondents again applied for a pernmt to convert the billboard
to an electronic format, and petitioners objected on the sane ground.
After the Town issued the permt (hereafter, 2010 permt), petitioners
appeal ed to respondent Town of Hanmburg Board of Zoning Appeal s (BZA),
whi ch deni ed the appeal. Petitioners commenced this CPLR article 78
proceedi ng seeking, inter alia, to annul the BZA' s determ nation.
Suprene Court granted the cross notion of the Lamar respondents for
summary judgnent dismssing the petition against them W affirm

Petitioners contend that the 2010 permt is unlawful because they
objected to the issuance thereof and the Lamar respondents did not
obtain their witten consent. Qur review of an admnistrative
determnation “is limted to whether the adm nistrative action is
arbitrary and capricious or lacks a rational basis” (Matter of
Concetta T. Cerane Irrevocable Fam |y Trust v Town of Perinton Zoning
Bd. of Appeals, 6 AD3d 1091, 1092). The BZA is “ ‘vested with great
discretion” . . ., [and its] determ nations are entitled to ‘great
deference’ " (id.).

Pursuant to the Code of the Town of Hanburg (Town Code), “[p]rior
to the issuance of any sign permt for the erection, alteration,
construction, relocation or enlargenent of a sign, application for
such permt shall be made” (Town Code 8§ 280-250 [A]), and the
application nust contain “[t]he witten consent of the owner[s] of the
: property” (8 280-250 [A] [2]). W conclude that it was not
arbitrary and capricious for the BZA to conclude that the | anguage of
t he easenent provided the necessary witten consent. Wether the
change in format for the billboard is viewed as an inprovenent or a
repl acenent, further consent from petitioners was not required.

Petitioners’ contention that both the 2004 and 2007 permts are
unl awf ul because they violate the dinension requirenents set forth in
the Town Code is tine-barred. An appeal of a permt issuance “shal
be taken within [60] sixty days” (Town Law 8§ 267-a [5] [b]). “A
challenge to ‘the issuance . . . of a building permt accrues when the
permt is issued . . . and does not constitute a continuing wong ”
(Matter of Letourneau v Town of Berne, 56 AD3d 880, 881). Here,
petitioners did not appeal to the BZA with respect to either the 2004
or 2007 permt. In any event, we conclude that petitioners’
contention lacks nmerit. Although billboards are prohibited under the
Town Code (see 8 280-252), a 2004 federal court order and settl enent
bet ween the Town and the Lamar respondents permtted themto place up
to two billboards that nmeasured 14 feet by 48 feet on the property.
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Because “ ‘[s]tipulations of settlenent are judicially favored and may
not be lightly set aside’ ” (IDT Corp. v Tyco Group, S.A R L., 13 Ny3d
209, 213), we conclude that the federal court order and settlenent are
controlling with respect to whether the billboard at issue could be
erected and what its di nensions could be.

Petitioners further contend that the determ nation of the BZA was
i nproper because it failed to make findings of fact. W reject that
contention and conclude that it may be ascertained froma revi ew of
the record that the BZA's determ nation had a rational basis (see
generally Matter of Commttee to Preserve Brighton Beach & Manhattan
Beach v Council of City of NY., 214 AD2d 335, 337, |v denied 87 Nyv2d
802) .

Ent er ed: Decenber 30, 2011 Frances E. Caf ar el
Cerk of the Court



