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Appeal from an order of the Genesee County Court (Robert C
Noonan, J.), dated Novenber 30, 2009. The order directed defendant to
pay restitution.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the | aw by vacating the anount of restitution
ordered and as nodified the order is affirmed, and the matter is
remtted to Genesee County Court for a new hearing in accordance with
the foll owi ng Menorandum Defendant was convicted followng a jury
trial of burglary in the third degree (Penal Law § 140.20) and, after
bei ng sentenced to a termof incarceration, he was ordered follow ng a
hearing to pay restitution. Al though we previously affirmed the
j udgnment of conviction (People v Joseph, 63 AD3d 1658), we nodified
the restitution order by vacating the anount ordered on the ground
that County Court erred in delegating its responsibility to conduct
the restitution hearing to its court attorney (People v Joseph, 63
AD3d 1659, amended 63 AD3d 1727). W remitted the matter to County
Court for a new hearing to determ ne the anount of restitution (id.).
Upon remttal, the matter was referred to a judicial hearing officer
(JHO), who conducted a hearing and rendered a decision. The court
adopted the JHO s deci sion and ordered defendant to pay restitution in
t he amount found by the JHO to be appropriate.

We agree with defendant that the court erred in again del egating
its responsibility to conduct the restitution hearing. Penal Law §
60.27 (2) provides that, “[i]f the record does not contain sufficient
evi dence [of the ampunt of restitution due] or upon request by the
def endant, the court nust conduct a hearing upon the issue in
accordance with the procedure set forth in [CPL 400.30]” (enphasis
added). Significantly, “CPL 400.30 does not contain a provision
permtting the court to delegate its responsibility to conduct the
hearing to its court attorney or to any other fact finder” (People v
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Bunnel | , 59 AD3d 942, 943, anended on rearg 63 AD3d 1671, anended 63
AD3d 1727 [enphasis added]). W therefore nodify the order by
vacating the anmount of restitution ordered, and we remt the nmatter to
County Court for a new hearing to determ ne the anount of restitution
in conpliance with Penal Law § 60. 27.
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