SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1385

CAF 11-00903
PRESENT: SCUDDER, P.J., CENTRA, CARNI, LINDLEY, AND MARTOCHE, JJ.

IN THE MATTER OF KRI STI NE GROSSO,
PETI TI ONER- RESPONDENT- APPELLANT,

\% MEMORANDUM AND ORDER

ROCCO GROSSO, RESPONDENT- APPELLANT- RESPONDENT.

MACHT, BRENI ZER & G NGOLD, P.C., SYRACUSE (JON W BREN ZER OF
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KAREN J. DCCTER, ATTORNEY FOR THE CHI LDREN, FAYETTEVI LLE, FOR JOANNA
G AND JACLYN G

Appeal and cross appeal froman order of the Famly Court,
Onondaga County (Martha E. Mulroy, J.), entered July 20, 2010 in a
proceedi ng pursuant to Fam |y Court Act article 4. The order, anong
ot her things, denied the parties’ objections to an order nodifying
support issued by the Support Magi strate.

It is hereby ORDERED t hat the order so appealed fromis
unani mously reversed on the [ aw wi thout costs and the matter is
remtted to Famly Court, Onondaga County, for further proceedings to
recal cul ate the father’s incone and child support obligation in
accordance with the followi ng Menorandum Petitioner nother comrenced
this proceeding seeking, inter alia, an upward nodification of the
child support obligation of respondent father. The Support Magi strate
i ncreased the father’s support obligation, and Fam |y Court
thereafter, inter alia, denied the father’s objections to the order of
the Support Magistrate. The father contends that the Support
Magi strate’s finding with respect to his incone is inconsistent with
the definition of income in the Child Support Standards Act ([ CSSA]
Famly C Act 8 413). W agree with the father that his total incone,
and thus his child support obligation, nust be recalculated in
conpliance with Fanmily Court Act § 413.

The father, who is the sole sharehol der of Syracuse Haulers, a
subchapter S corporation, contends that the Support Magistrate erred
in determning that his 2008 adjusted gross incone fromthe business
of his subchapter S corporation was $707,510.82, including $109, 196 in
capital gains, $5,238 in entertainnent expenses, and $562, 112.66 in
i mput ed i ncome based on increased depreciation.
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W reject at the outset the father’s contention that he is not
“sel f-enpl oyed” within the neaning of the CSSA. Generally, a sole
shar ehol der of a subchapter S corporation, such as the father, is
considered to be sel f-enpl oyed because the corporation’s income is in
essence the sol e shareholder’s inconme (see generally Matter of Fow er
v Rivera, 40 AD3d 1093, 1094; Terrell v Terrell, 299 AD2d 810, 812;
Matter of Smith v Smth, 197 AD2d 830, 831). Capital gains fromthe
“subchapter S corporation[] in which [the father] has an interest is
income for the purpose of determining child support” (Matter of
G anniny v G anniny, 256 AD2d 1079, 1081; see generally Matter of
Mtchell v Mtchell, 264 AD2d 535, 539, |v denied 94 NY2d 754;
McFarl and v McFarl and, 221 AD2d 983, 984). Here, contrary to the
father’s contention, the Support Magistrate properly included $109, 196
in capital gains in his 2008 incone, which the Support Magistrate
derived fromhis 2008 individual incone tax return

Wth respect to the Support Magistrate s addition of
entertai nment expenses in the father’s 2008 adjusted gross incone, we
note that, under the CSSA, incone includes self-enploynment deductions,
| ess certain expenditures that enconpass “unrei nbursed enpl oyee
busi ness expenses except to the extent said expenses reduce persona
expenditures” (Family & Act 8 413 [1] [Db] [5] [vii] [A]). For a
parent who is self-enployed, incone is the parent’s “gross incone |ess
al | owabl e busi ness expenses” (Haas v Haas, 265 AD2d 887, 887 [internal
guotation marks omitted]). The court thus may include in incone
“entertai nment and travel allowances deducted from business incone to
t he extent said all owances reduce personal expenditures” (8 413 [1]

[b] [5] [vi] [B]).

Here, the Support Magi strate included $5,238 in entertai nnment
expenses in the father’s inconme that were |listed as deductions on the
2008 tax return of his subchapter S corporation. The Support
Magi strate descri bed those expenses as “itens not found to be expenses
properly deducted fromthe corporation inconme for political
contributions, travel and entertai nnment, and unexpl ai ned penalties.”
There is, however, no testinony or other evidence in the record
regar di ng whet her those expenses were exclusively business expenses
rat her than personal expenses, nor is there testinony or other
evi dence regardi ng whet her those expenses in fact reduced the father’s
personal expenses (see Matter of Barber v Cahill, 240 AD2d 887, 889).
Because the nother failed to neet her burden of establishing that the
expenses were personal in nature, or at least partially so, we
conclude that the Support Magistrate abused her discretion in
including the entertai nment expenses in the anpunt of $5,238 in the
father’s incone.

Finally, we agree with the father that the Support Magistrate
erred in inmputing incone to himin the amount of $562,112. 66 based on
i ncreased depreciation. As the father properly contends, on the
record before us that amount was inproperly inputed to his incone
because the Support Magistrate failed to make any cal culation as to
what the straight-1ine depreciation would have been within the neaning
of Famly Court Act 8§ 413. Although the father’s incone for child
support purposes may ultimately include inputed depreciation incone,
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the manner in which the Support Magistrate cal cul ated the anmount was
not in accordance with Famly Court Act 8 413 (1) (b) (5) (vi) (A
because she did not calculate it as depreciation “greater than
depreciation calculated on a straight-line basis for the purpose of
determ ni ng busi ness incone.” W therefore reverse the order and
remt the matter to Famly Court to recalculate the father’s incone
and child support obligation in accordance with Fam |y Court Act 8§
413.

We have considered the contention of the nother raised on her
cross appeal and conclude that it is without nerit.

Ent er ed: Decenber 30, 2011 Frances E. Cafarell
Cerk of the Court



